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ARGUMENT 

THIS COURT SHOULD RESOLVE UNCERTAINTIES I N  
FEDERAL LAW SO AS TO A V O I D  HOLDING SECTION 
161 .051 ,  FLORIDA STATUTES UNCONSTITUTIONAL. 

Sand Key* a s k s  t h i s  Cour t  t o  h o l d  t h a t  f e d e r a l  law 

d i c t a t e s  t h e  o w n e r s h i p  o f  a c c r e t i o n  t o  Sand K e y ' s  P i n e l l a s  County 

p r o p e r t y ,  and t o  d i s m i s s  t h e  pending  a p p e a l  i n  Case No. 66 ,372  a s  

moot ,  i n  o r d e r ,  Sand Key s a y s ,  t o  a v o i d  a  c o n s t i t u t i o n a l  

q u e s t i o n .  Hold ing  t h a t  f e d e r a l  law a p p l i e d ,  however ,  would make 

t h e  p e r t i n e n t  p a r t  o f  s e c t i o n  161.051, F l o r i d a  S t a t u t e s  v o i d  

u n d e r  t h e  Supremacy C l a u s e  o f  t h e  U.S. C o n s t i t u t i o n .  F e d e r a l  

c a s e  law d o e s  n o t  d i c t a t e  s u c h  a  r e s u l t .  T h i s  C o u r t  s h o u l d  

r e s o l v e  u n c e r t a i n t i e s  i n  f e d e r a l  law s o  a s  t o  uphold  t h e  f u l l  

i n t e n t  o f  t h e  F l o r i d a  L e g i s l a t u r e .  

T h e r e  is no s e t t l e d  f e d e r a l  r u l e  r e q u i r i n g  a p p l i c a t i o n  

o f  f e d e r a l  law t o  d e t e r m i n e  t h e  o w n e r s h i p  o f  a c c r e t i o n  to  l a n d  

o n c e  o b t a i n e d  f rom t h e  f e d e r a l  government .  Hughes v. Washing ton ,  

389 U.S. 290 ( 1 9 6 7 ) ,  r e q u i r e d  u s e  o f  f e d e r a l  law, b u t  Hughes was 

e f f e c t i v e l y  o v e r r u l e d  by Oregon v. C o r v a l l i s  Sand and G r a v e l  

C o . ,  429 U.S. 363 ( 1 9 6 7 ) .  I n  C a l i f o r n i a ,  ex  rel .  S t a t e  Lands - 
Commission v. Un i t ed  S t a t e s ,  457 U.S. 273 ( 1 9 8 2 ) ,  t h e  C o u r t  

s t a t e d  t h a t  Hughes had s u r v i v e d  C o r v a l l i s ,  b u t  a s  J u s t i c e  R e h n q u i s t  

* Responden t  Sand Key A s s o c i a t e s ,  L imi t ed  is r e f e r r e d  t o  
h e r e i n  a s  Sand Key. P e t i t i o n e r  Board of  T r u s t e e s  o f  t h e  I n t e r n a l  
Improvement T r u s t  Fund of  t h e  S t a t e  o f  F l o r i d a  is r e f e r r e d  t o  a s  
t h e  S t a t e .  



a observed, concurring in California, ex rel. State Lands: 

[TI he Court's discussion regarding the 
continuing vitality of Hughes v. Washington 
is dicta.. . It is difficult to reconcile 
Hughes with Corvallis and we should postpone 
that endeavor until required to undertake it. 

457 at 290. With the rationale of Hughes removed by Corvallis, 

and with the continuing vitality of Hughes questioned by the 

apparent next Chief Justice of the U.S. Supreme Court, this Court 

need not feel bound to follow the discredited Hughes opinion. 

Sand Key suggests that a decision in Case No. 66,372 

should be resisted to avoid deciding a constitutional question. 

Sand Key's assumption that deciding the earlier appeal, which has 

already been briefed and was orally argued on November 6, 1985, 

would require a constitutional construction assumes the 

correctness of Sand Key's arguments in the first appeal. Sand 

Key has argued that applying section 161.051 literally would 

unconstitutionally deprive waterfront owners of the vested right 

to accretion. As the State has demonstrated, when the 1965 Beach 

and Shore Preservation Act reserved for the State ownership of 

accretion caused by state permitted structures, there was no 

Florida law granting waterfront owners artificially caused 

accretion. Florida law under Martin v. Busch, 93 Fla. 535, 112 

So.2d 274 (1927), indicated that artificially caused extension of 

land onto what had been sovereign water would vest title to the 

new land in the State. In Board of Trustees of the Internal 

Im~rovement Trust Fund v. Medeira Beach Nominee, Inc., 272 So.2d 



209,  ( F l a .  2nd DCA 1 9 7 3 ) ,  t h e  d i s t r i c t  c o u r t  h e l d  u p l a n d  o w n e r s  

a e n t i t l e d  t o  a r t i f i c i a l l y  c a u s e d  a c c r e t i o n .  The 1 9 6 5  s t a t u t e  

c a n n o t  b e  v o i d e d ,  h o w e v e r ,  f o r  t a k i n g  away r i g h t s  t h a t  were n o t  

c r e a t e d  u n t i l  1973 .  T h u s ,  t h i s  C o u r t  may s a f e l y  g i v e  s e c t i o n  

161 .051  i t s  n a t u r a l  mean ing  w i t h o u t  a f f e c t i n g  c o n s t i t u t i o n a l l y  

p r o t e c t e d  p r o p e r t y  r i g h t s .  

I f  t h i s  C o u r t  were t o  h o l d  t h a t  f e d e r a l  l a w  g o v e r n s  

t h i s  case, t h e  S t a t e  a s k s  t h a t  t h e  C o u r t  r e a c h  a d e c i s i o n  i n  Case 

N o .  6 6 , 3 7 2  a s  w e l l .  I f  t h e  C o u r t  were t o  d o  as Sand Key 

r e q u e s t s ,  r u l e  f o r  Sand  Key b a s e d  on f e d e r a l  l a w  a n d  d i s m i s s  t h e  

e a r l i e r  a p p e a l ,  t h e  S t a t e ' s  c h a n c e  o f  g e t t i n g  t h e  U.S. Supreme 

C o u r t  t o  g r a n t  c e r t i o r a r i  would b e  l o s t .  I f  t h e  f i r s t  a p p e a l  

were d i s m i s s e d ,  t h e  d i s t r i c t  c o u r t ' s  c o n s t r u c t i o n  o f  s e c t i o n  

161 .051  would  r e m a i n  t h e  o n l y  F l o r i d a  case l a w  on t h e  meaning o f  

a s e c t i o n  161.051.  S i n c e  t h e  d i s t r i c t  c o u r t ' s  c o n s t r u c t i o n  o f  

s e c t i o n  161 .051 ,  g i v e s  t h e  d i s p u t e d  a c c r e t i o n  t o  Sand  Key, t h a t  

c o n s t r u c t i o n  would r e m a i n  as a n  i n d e p e n d e n t  s t a t e  l a w  b a s i s  f o r  

t h e  d e c i s i o n ,  p r e c l u d i n g  U.S. Supreme C o u r t  r e v i e w  o f  t h e  f e d e r a l  

b a s i s  f o r  t h i s  C o u r t ' s  d e c i s i o n .  I f  t h i s  C o u r t  were t o  r u l e  t h a t  

f e d e r a l  l aw g o v e r n s ,  t h e  o n l y  way t o  p r e v e n t  t h a t  d e c i s i o n  on a n  

u n c e r t a i n  q u e s t i o n  o f  f e d e r a l  l a w  f rom becoming f i n a l ,  would be  

t o  g o  a h e a d  and  r e s o l v e  t h e  s t a t e  l a w  q u e s t i o n  as w e l l .  

CONC LUS ION 

T h i s  C o u r t  s h o u l d  r u l e  t h a t  s t a t e  l a w ,  n o t  f e d e r a l ,  

g o v e r n s  t h e  o w n e r s h i p  o f  a c c r e t i o n  t o  o c e a n f r o n t  p r o p e r t y ,  



w h e t h e r  or  n o t  t h e  u p l a n d  o w n e r  c a n  t r ace  t i t l e  t o  a f e d e r a l  

g r a n t .  I f  t h e  C o u r t  were t o  r u l e  t h a t  f e d e r a l  l a w  d o e s  a p p l y ,  

t h e n  t h e  C o u r t  s h o u l d  n o n e t h e l e s s  r e s o l v e  t h e  i s s u e s  r a i s e d  by 

C a s e  N o .  6 6 , 3 7 2  s o  t h a t  t h e  p o s s i b i l i t y  o f  U.S. Supreme  C o u r t  

r e v i e w  w i l l  n o t  b e  f o r e c l o s e d .  
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