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PREFACE 

The Respondent, Charles NcKnight, was the Petitioner 

in the District Court of Appeal and the defendant in the 

trial court. The Petitioner, The Honorable Phillip Bloom, 

was the Respondent in the District Court of Appeal and the 

trial judge, in the trial court. In this brief, the parties 

will be referred to as the Defendant and Judge Bloom, respec- 

tively. The opinion of the District Court of Appeal herein 

is reported at McKnight - v. Bloom, 11 FLW 468 (Fla. 3d DCA 

February 18, 1986) and is contained in the Petitioner's 

Appendix attached hereto at A1-A2. 

The following symbol is used in this brief: 

(R) For the Record-on-Appeal transmitted by the Third 

District Court of Appeal consisting of pages R1-R79. 



STATEMENT OF THE CASE 

The Defendant was a r r e s t e d  i n  t h i s  cause on August 24, 

1984 f o r  robbery and on August 2 9 ,  1984 f o r  t h e f t .  - See, 

A1-A2; R2. On January 1 ,  1985, while  these  causes were 

pending, Rule 3 . 1 9 1 ( i ) ( 4 ) ,  F lo r ida  Rules of Criminal Proce- 

dure,  became e f f e c t i v e .  See, The F lo r ida  Bar Re: Amendments - 
t o  Rules of Criminal Procedure, 462 So.2d 386 (F la .  1984).  

Rule 3 . 1 9 1 ( i ) ( 4 )  s u b s t a n t i a l l y  provides t h a t  a defendant 

s h a l l  be discharged upon a t imely and proper motion and 

hearing and then only a f t e r  t h e  S t a t e  has been afforded a 

t e n  (10) day period i n  which t o  br ing  him t o  t r i a l .  - See, - i d .  

On March 1 ,  1955, t h e  Defendant f i l e d  a motion f o r  d i s -  

charge claiming t h a t  under t h e  former Rule 3.191, F lo r ida  

Rules of Criminal Procedure (1984),  he was e n t i t l e d  t o  imme- 

d i a t e  discharge because 184 days had elapsed s i n c e  h i s  a r r e s t .  

See, R19-R22. On March 5 ,  1985, a f t e r  hearing extensive argu- - 

ment, Judge Bloom denied t h e  motion f o r  discharge upon t h e  

ground t h a t  t h e  present  causes were governed by t h e  present  

provis ions of Rule 3 . 1 9 1 ( i ) ( 4 ) ,  opining thus :  

"[By t h e  Court] : Well, I ' m  going 
t o  deny your motion t o  discharge and 
I ' m  doing t h a t  f o r  t h e  following 
reasons:  Number one, the  new Supreme 
Court Rule, Rule 3.191 i n  subdivis ion 
A 1  s t a t e s ,  a person charged wi th  t h e  



crime i s  e n t i t l e d  t o  t h e  b e n e f i t s  of 
t h i s  r u l e ,  whether such person i s  i n  
custody,  i n  a j a i l  o r  c o r r e c t i o n a l  
i n s t i t u t i o n  of t h i s  S t a t e  o r  a p o l i t i -  
c a l  subd iv i s ion  o r  i s  a t  l i b e r t y ,  e t  
c e t e r a ,  e t  c e t e r a .  This  s e c t i o n  s h a l l  
c ease  t o  apply whenever a person f i l e s  
a demand f o r  speedy t r i a l ,  bu t  I t h i n k  
t h a t  r u l e  i n d i c a t e s  i t ' s  t o  apply t o  
a l l  proceedings .  

"In a d d i t i o n ,  t h e  i n a t e r i a l  handed 
t o  me r e l a t i n g  t o  -- I c a n ' t  t e l l  from 
where it  appears ,  I guess  i t ' s  from 
t h e  F l o r i d a  Law Weekly. 

MS. WARD: I t ' s  Volume 9 ,  F l o r i d a  Law 
Weekly. 

"THE COURT: Volume 9 ,  number 48, I 
guess ,  i t ' s  F l o r i d a  Law Weekly and 
t h i s  language t o  me i s  p r e t t y  s t r o n g .  
It says  by J u s t i c e  Atk ins ,  i t  says  t h e  
fo l lowing  amendment o r  add i t i ons '  t o  t h e  
F l o r i d a  Rules of C i v i l  Procedure a r e  
hereby adopted and s h a l l  govern a l l  pro- 
ceedings  w i t h i n  t h e i r  scope a f t e r  
12:Ol a.m. January 1, 1985. 

"Now, I r ead  t h a t  d i f f e r e n t l y  from 
t h e  way you do,  M s .  Ward. It seems t o  
me t h a t  s ays  t h a t  t h e s e  amendments govern 
a l l  proceedings  a f t e r  January 1, 1985. 
Well,  w e ' r e  i n  a proceeding now. It 
d o e s n ' t  say  new proceedings and i t  
d o e s n ' t  n e c e s s a r i l y  say o l d  proceedings .  
It says  a l l  proceedings .  So I read  
t h a t  language by J u s t i c e  Atkins  t o  mean 
t h a t  t h a t  new r u l e  s h a l l  apply t o  a l l  
proceedings  a f t e r  January 1, 1985, and 
i t  does n o t  mean t h o s e  proceedings  j u s t  
commenced and new o r  where a r r e s t s  have 
taken p l a c e .  A s  a  m a t t e r  of f a c t ,  I 
d o n ' t  even know i f  an  a r r e s t  i s  a pro- 
ceeding,  s o  I t h i n k  it  a p p l i e s  t o  a l l  
proceedings  a f t e r  January 1, 1985, and 
w e ' r e  i n  a proceeding,  s o  I b e l i e v e  t h a t  
t h e  r u l e  a p p l i e s  t o  t h i s  Court  and t h e s e  
proceedings  a s  w e l l .  

"In a d d i t i o n ,  I ' m  s o r t  of persuaded 
by what M r .  Musto h a s  s a i d  t h a t  about t h e  
Third  D i s t r i c t  Court .  Even though i t  was 



n o t  a speedy t r i a l  c a s e  as you po in ted  
o u t ,  never  t h e  l e s s ,  t h i s  c a s e  seems 
t o  b e  on p o i n t .  Righ ts  were accrued 
and t h e  r u l e s  were changed and t h o s e  
r i g h t s  were taken  away. Granted,  they  
were n o t  speedy t r i a l  r i g h t s  o r  con- 
s t i t u t i o n a l  r i g h t s ,  bu t  they  were never  
t h e  l e s s  r i g h t s ;  and,  f i n a l l y ,  I do 
unders tand t h a t  t h e r e  i s  a d i s t i n c t i o n  
between s u b s t a n t i v e  and procedura l  
speedy t r i a l  r i g h t s  and my b e l i e f  i s  
t h a t  Rule 3.191 i s  a  p rocedura l  r i g h t  
t o  speedy t r i a l ,  n o t  a s u b s t a n t i v e  
r i g h t ,  s o ,  t h e r e f o r e ,  I am going t o  
t r e a t  your FIotion f o r  Discharge under 
t h e  new r u l e  and,  t h e r e f o r e ,  I have had 
a hea r ing  on i t .  I made a r u l i n g  on i t  
w i t h i n  f i v e  days and,  t h e r e f o r e ,  I ' m  
going t o  o r d e r  a t r i a l  w i t h i n  t h e  nex t  
t e n  days ."  

Subsequently,  t h e  Defendant agreed t o  con t inue  t h i s  cause  

i n  o r d e r  t o  s eek  review of t h e  t r i a l  c o u r t ' s  o r d e r  through 

a p e t i t i o n  f o r  p r o h i b i t i o n  i n  t h e  Third  D i s t r i c t  Court o f  

Appeal. 

On o r  about May 31,  1985, t h e  Defendant f i l e d  h i s  

P e t i t i o n  f o r  a W r i t  of P r o h i b i t i o n ,  seeking t o  prevent  h i s  

t r i a l  i n  t h i s  cause  uFon t h e  ground t h a t  h e  should be  d i s -  

charged under t h e  p rov i s ions  of  former Rule 3.191. - See,  

R1-R8. On o r  about J u l y  22, 1985, a t  t h e  r e q u e s t  of  t h e  

D i s t r i c t  Court ,  Judge Bloom submit ted h i s  response  t o  t h e  

p e t i t i o n .  R62-R69. On February 1 8 ,  1986, t h e  D i s t r i c t  Court 

agreed t h a t  t h e  Defendant should be  d i scharged  bu t  c e r t i f i e d  

t h e  q u e s t i o n  a s  t o  t h e  a p p l i c a t i o n  of t h e  p r e s e n t  Rule 3.191,  

t o  w i t :  



"Based on the authori ty of S ta te  v. 
Green, 473 So.2d 823 (Fla .  2d DCA 1985), 
we grant the pe t i t i on  f o r  a  w r i t  of pro- 
h ib i t i on  f i l e d  by the  pe t i t ioner ,  defen- 
dant below, Charles McKnight, on the  
basis  tha t  the  sa id  pe t i t ioner  has been 
denied h i s  r igh t  t o  a  speedy t r i a l  below 
and i s  en t i t l ed  t o  discharge under Fla. 
R . C r i m . P .  3 .191(a ) ( l )  which was i n  e f fec t  
a t  the  time of h i s  a r r e s t  (August 2 4  and 
29, 1984). We spec i f ica l ly  hold, as did 
the  Second Dis t r i c t  i n  Green, tha t  F1a.R. 
C r i m . P .  3 .191( i ) (4 )  (e f fec t ive  a f t e r  
1 2 : O l  A.M., January 1, 1985) - -  giving 
the  s t a t e  a  so-called 10-day grace period 
to  bring a  defendant t o  t r i a l  a f t e r  a  
speedy t r i a l  v io la t ion  has been found --  
has no applicat ion t o  cases where the 
a r r e s t ,  as here,  took place pr ior  t o  the  
e f fec t ive  date of the amendment. The f a c t  
tha t  the  hearing on the motion f o r  discharge 
took place a f t e r  the  e f fec t ive  date of the  
above amendment does not change t h i s  r e s u l t .  

Should the  respondent seek fur ther  review 
of t h i s  cause, we c e r t i f y ,  pursuant to  
Ar t i c l e  V ,  Section 3 ( b ) ( 4 )  of the Florida 
Constitution, t ha t  t h i s  decision passes on 
a  question of great  public importance, to  
w i t :  whether F1a.R.Crim.P. 3 .191( i ) (4 )  i s  
applicable t o  a  criminal case wherein the 
defendant i s  taken in to  custody p r io r  t o  
January 1 ,  1985, 1 2 : O l  A . M . ,  the e f fec t ive  
date  of the  above-stated ru le . "  

The present proceeding follows pursuant to  a  timely Notice 

of Intent  t o  seek fur ther  review. The Di s t r i c t  Court has 

a l so  stayed i t s  mandate pending review by t h i s  Court. See, 

A3. 



QUESTION PRESENTED 

WHETHER RULE 3.191(i)(4), FLORIDA 
RULES OF CRIMINAL PROCEDURE (1985), 
IS APPLICABLE TO PROHIBIT THE AUTO- 
MATIC DISCHARGE OF A DEFENDANT, WHERE 
THE DEFENDANT WAS ARRESTED PRIOR TO 
THE EFFECTIVE DATE OF SAID RULE. 



SUMMARY OF ARGUMENT 

Rule 3 . 1 9 1 ( i ) ( 4 ) ,  F l o r i d a  Rules of  Cr iminal  Procedure  

(1985) ,  a s  a r u l e  of  p rocedure  a p p l i e s  t o  a l l  pending c a s e s .  



ARGUMENT 

RULE 3 . 1 9 1 ( i ) ( 4 ) ,  FLORIDA RULES OF CRIMI-  
NAL PROCEDURE (1985) ,  IS  APPLICABLE TO 
PROHIBIT ANY AUTOMATIC DISCHARGE OF THE 
DEFENDANT NOTWITHSTANDING THAT THE DEFEN- 
DANT WAS TAKEN I N T O  CUSTODY PRIOR TO THE 
EFFECTIVE DATE OF SAID RULE. 

The c e n t r a l  i s s u e  i n  t h e  Defendant ' s  p r e s e n t  p e t i t i o n  

i s  whether t h e  ten-day "grace" pe r iod  under Rule 3 . 1 9 1 ( i ) ( 4 ) ,  

which became e f f e c t i v e  on January  1 ,  1955, a p p l i e s  t o  pending 

c a s e s ,  such a s  t h a t  p r e s e n t l y  b e f o r e  t h e  Court .  It i s ,  of  

c o u r s e ,  w e l l  s e t t l e d  t h a t  s u b s t a n t i v e  remedies apply  pros -  

p e c t i v e l y  on ly  and procedura l  r u l e s  app ly  t o  a l l  pending 

m a t t e r s .  - See,  e . g . ,  Dobbert - v .  F l o r i d a ,  432 U.S.282, 97 S.Ct.  

2290, 53 L.Ed.2d 344 (1977) ;  S t a t e  - v .  Jackson,  478 So.2d 1054 

( F l a .  19'85); Rubin - v .  S t a t e ,  390 So.2d 322 ( F l a .  1980) ;  

Warwick - v .  S t a t e ,  443 So.2d 188 ( F l a .  3d DCA 1983) ;  Batch v .  - 

S t a t e ,  405 So.2d 302 ( F l a .  4 t h  DCA 1981) ;  Johnson v .  S t a t e ,  

371 So.2d 556 ( F l a .  2d DCA 1979) ;  -- s e e  a l s o  S e n f i e l d  v .  Bank -- 

of Nova S c o t i a  T r u s t  Co., 450 So.2d 1157 ( F l a .  3d DCA 1984) .  

A s t a t u t o r y  speedy t r i a l  r u l e  i s  s o l e l y  a r u l e  of  pro-  

cedure  r a t h e r  t han  a s u b s t a n t i v e  c o n s t i t u t i o n a l  r i g h t .  - See,  

Blackstock - v .  Newman, 461 So.2d 1021 ( F l a .  3d DCA 1985) ;  - c f ,  

S t a t e v . J e n k i n s ,  389 So.2d 971 ( F l a .  1980) .  Thus, i n  J u l i a n  -- 



v .  -- Lee, 473 So.2d 736 (F la .  5th DCA 1985), c i t e d  with appro- 

a v a l ,  Obrien - v .  S t a t e ,  475 So.2d 497 (5 th  DCA 1985)(en banc),  

the  pe t i t i one r  had claimed t h a t  the former juvenile  speedy 

t r i a l  r u l e ,  Rule 8 .180(a) ,  Florida Rules of Juvenile  Procedure 

(1984) required t h e i r  discharge from dependency proceedings. 

The Ju l i an  court  r e jec ted  t he  p e t i t i o n e r s '  claims upon an appl i -  

ca t ion of a new r u l e ,  Rule 8 .720 ( f ) ,  e f f ec t i ve  January 1 ,  1985, 

which provides f o r  a longer speedy t r i a l  period. The Court 

reasoned t h a t  s ince Rule 8.720(f)  was a r u l e  of procedure and 

i t  took e f f e c t  before t he  motions f o r  discharge were f i l e d ,  

i t  was applicable and control led  d i spos i t ion  of the  causes: 

"Rules of court designed t o  imple- 
ment cons t i tu t iona l  or  s t a tu to ry  
speedy t r i a l  r i g h t s  a r e  ru l e s  of pro- 
cedure which such r i g h t s  a r e  enforced 
i n  t h i s  s t a t e ,  and a r e  a proper exercise 
of t he  Florida Supreme Court 's  const i tu-  
t i ona l  power t o  promulgate ru les  of 
p rac t i ce  and procedure. S t a t e  ex r e l .  
Maines v.  Baker, 254 So.2d 207 (F la .  1971). 
See a l s o  Sherrod v.  Franza, 427 So.2d 1 6 1  
(Fla .  1983). In  S t a t e  v.  Garcia, 229 So. 
2d 236 (Fla .  1 9 6 9 )  the  court  dis t inguished 
between substant ive and procedural r u l e s  
i n  t h i s  manner: 

'The ru l e s  adopted by the  Supreme 
Court a r e  l imi ted  t o  matters  of 
procedure, f o r  a r u l e  cannot abro- 
ga te  o r  modify substant ive law. 
In  some instances i t  i s  d i f f i c u l t  
to  determine whether a r u l e  r e l a t e s  
t o  a matter t h a t  i s  substant ive o r  
a matter t h a t  i s  procedural . . . .  

'Procedural law i s  son~etimes r e -  
fe r red  t o  as  "adject ive law" or  
"law of remedy" o r  "remedial law" 
and has been described as  the  l ega l  
machinery by which substant ive  law 
has been defined as t ha t  pa r t  of the  



law which c r e a t e s ,  d e f i n e s ,  and regu- 
l a t e s  r i g h t s ,  o r  t h a t  p a r t  of t h e  
law which cour ts  a r e  e s t ab l i shed  t o  
adminis ter .  

"As r e l a t e d  t o  c r iminal  law and pro- 
cedure, subs tan t ive  law i s  t h a t  which 
dec lares  what a c t s  a r e  crimes and pre- 
s c r i b e s  t h e  punishment t h e r e f o r ,  while 
procedural law i s  t h a t  which provides 
o r  r egu la tes  t h e  s t e p s  by which one 
who v i o l a t e s  a  c r iminal  s t a t u t e  i s  
punished. [ C i t a t i o n  omi t ted] .  

"The r u l e s  of procedure i n  e f f e c t  a t  t h e  time of 
t r i a l  o r  o the r  p?oceedings con t ro l  t h e  conduct of 
those proceedings. Kocsis v .  S t a t e ,  467 So.2d 384 
(F la .  5 t h  DCA 1983).  Because t h e  r u l e s  i n  e f f e c t  
when t h e  motions f o r  discharge were f i l e d  provided 
f o r  a  180-day "speedy t r i a l "  period i n  dependency 
proceedings, and because only 97 days and 96 daps,  
r e spec t ive ly ,  had elapsed s i n c e  D . L . J .  and J .J .  
were taken i n t o  custody, t h e  motions were properly 
denied. " 

S imi la r ly ,  i n  Kanter - v.  S t a t e ,  265 So.2d 742 (F la .  3d DCA 

1972),  t h e  cour t  r e j e c t e d  a  claim t h a t  t h e  r e t r o s p e c t i v e  

a p p l i c a t i o n  of t h e  1971 amendment t o  t h e  speedy t r i a l  r u l e  

v i o l a t i o n  ex post  f a c t o  law proh ib i t ions .  Accord, Pa t te rson  

v .  S t a t e ,  277 So.2d 587, a t  592 ( F l a .  4th DCA 1 9 7 3 ) ( c i t i n g  - 

Kanter ) .  Under J u l i a n  and t h e  foregoing a u t h o r i t y ,  t h e  t r i a l  

c o u r t ' s  app l i ca t ion  of Rule 3 . 1 9 1 ( i ) ( 4 )  t o  t h e  i n s t a n t  motion 

f o r  discharge,  was the re fo re  e n t i r e l y  c o r r e c t .  

The D i s t r i c t  Cour t ' s  r e l i a n c e  upon S t a t e  - v .  Green, 473 So. 

2d 823 (F la .  2d DCA 1985) and t h e  Defendant's r e l i a n c e  i n  h i s  



P e t i t i o n  upon t h e  var ious  dec is ions  i n  Jackson - v.  Green, 

402 So.2d 553 (F la .  1 s t  DCA 1981);  Arnold v.  - S t a t e ,  429 So. 

2d 819 (F la .  2d DCA 1983);  Fulk v .  S t a t e ,  417 So.2d 1 1 2 1  -- 
(F la .  5 t h  DCA 1982) and Holmes - v .  L e f f l e r ,  4 1 1  So.2d 889 

( F l a .  5 t h  DCA 1982) a r e  misplaced. In  Fulk,  without any 

a n a l y s i s ,  t h e  Court c i t e s  Holmes f o r  t h e  propos i t ion  t h a t  

procedural r u l e s  a r e  only given prospect ive app l i ca t ion  

unless  otherwise s p e c i f i e d .  417 So.2d a t  1123, n l .  Holmes 

i n  t u r n ,  without d iscuss ion  o r  a n a l y s i s ,  c i t e s  Jackson f o r  

t h e  same propos i t ion .  4 1 1  So.2d a t  891-892. Green, Jackson 

and Arnold i n  t u r n ,  but again without d iscuss ion  o r  a n a l y s i s ,  

c i t e  Poyntz - v.  Reynolds, 37 F la .  533, 19 So. 649 (1896) f o r  

such a  r u l e .  

I n  Poyntz, supra,  t h e  appe l l ee  had f i l e d  motions t o  d i s -  

miss ,  contending t h a t  t h r e e  new a p p e l l a t e  r u l e s ,  Rules 12,  

13,  and 20 F1a.R.App.P. (1895),  requi r ing  t h e  prepara t ion  of 

c e r t a i n  a p p e l l a t e  documents i n  order  t o  p e r f e c t  an appeal ,  

were no t  prepared by t h e  appe l l an t s .  19 So. a t  650-651. 

The appel lees  reasoned t h e r e f o r e  t h a t  t h e  cases  should be d i s -  

missed as  a  sanct ion  f o r  f a i l i n g  t o  comply with t h e  r u l e s .  

See, i d .  I n  construing t h e  1895 a p p e l l a t e  r u l e s  enacted by - - 

t h e  Supreme Court ,  t h e  Poyntz decl ined t o  apply two of i t s  

r u l e s ,  Rules 12 and 13,  t o  t h e  pending case because t h e  Cour t ' s  

enactment of Rules 12 and 13 d id  not say t h a t  i t  s p e c i f i c a l l y  

appl ied t o  pending cases .  On t h e  o the r  hand, t h e  Poyntz cour t  



applied Rule 20 to the cause, because the Court!s enactment of 

Rule 20 said that it would be applied to all pendinp, cases. 

In applying the meaning of the rules, which it drafted, the 

Poyntz court noted in its syllabus that: 

" The rules of practice for the 
government of the supreme court 
adopted at its June term, 1895, did 
not go into effector become opera- 
tive until the 15th day of October, 
1895, and do not apply to or  affect 
any cause brought to the supreme 
court ~rior to that date, except in 
those instances and in those 
respects wherein said rules them- 
selves in exyress terms provide for 
thier application to causes brought 
here prior to that date." 

Id, at 649. - 
From the foregoing specific statements, which undoubtedly 

was made only as it applied to the 1895 appellate rules, the 

Green, Jackson and Arnold courts erroneously created a 

broad rule of statutory construction, blindly followed by 

the dotirts in Fulk, Holmes and the ?resent District Court 

opinion. The "rule" thus created by Green, Arnold and Jackson 

flied into the face of sound constitutional and statatory 

construction as reflected in Julian abow. If this "rulet1 

is correct, then this Court's recent opinion in Jackson, 

applying the subsequent enactments in the sentencing guidelines 

approved by this Court to all pending cases, is incorrect. 

Similarly, the application of the death penalty rules of 

procedure in Dobbert v. Florida, is incorrect under state - -- 

law as decided by Green, Arnold and Jackson. To the iontrary, 

the settled notion that any statutory right to a speedy trial 



is only a rule of procedure, JuLian -- v. Lee, and the weL1 

settled doctrine that rules of procedure will be applied - .. 

to pending cases, State - v. Jackson, absolutely precludes 

the result of the "rule" in Green,Jackson and Arnold. Further- 

more, the Court in Poyntz also never intended such a result. 

Even assuming the court in Poyntz intended such a rule in 

1895, subsequent statutory and constitutional analysis has 

overruled it sub silentio. Therefore the present decision 

must be reversed. 



-- 
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CONCLUSION 

WHEREFORE, upon the foregoing, the Pe t i t i one r ,  

the  Honorable PHILLIP BLOOM, Judge of the  Eleventh Jud i c i a l  

C i r cu i t ,  prays t h a t  t h i s  Honorable Court w i l l  i s sue  i t s  

judgement reversing the  judgement of the  Third D i s t r i c t  

Court of Appeals. 
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