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INTRODUCTION 

This  proceeding r e s u l t s  from t h e  e f f o r t s  of h e a l t h  c a r e  s p e c i a l  

i n t e r e s t s  t o  l i m i t  t h e  a b i l i t y  of v i c t ims  of medical malprac t ice  t o  seek 

r ed res s  i n  t h e  cou r t s .  I n  t h e  1985 L e g i s l a t u r e ,  p o t e n t i a l  h e a l t h  c a r e  

t o r t f e a s o r s  were succes s fu l  i n  having s p e c i a l  l e g i s l a t i o n  enacted which 

inc luded ,  among o t h e r  t h i n g s ,  l i m i t s  on t h e  a t t o r n e y  f e e s  which may be paid 

by medical malprac t ice  v ic t ims .  

Although it paid l i p  s e r v i c e  t o  t h e  p r i n c i p l e  of s epa ra t ion  of 

powers, t h e  Leg i s l a tu re  nonethe less  enacted F l o r i d a  S t a t u t e  1768.595 which 

e s t a b l i s h e s  a prospec t ive  schedule of purpor ted ly  reasonable f e e s  f o r  

medical malprac t ice  cases .  Inherent  i n  t h e  schedule i s  t h e  concept t h a t  

any f e e  f o r  more than  t h a t  scheduled is excessive.  I n  a b l a t a n t  e f f o r t  t o  

goad t h i s  Court i n t o  a c t i o n ,  t h e  L e g i s l a t u r e  a l s o  provided t h a t  i t s  

schedule would not  go i n t o  e f f e c t  i f  t h i s  Court adopted i ts  own, 

c o n s t i t u t i o n a l l y  au thor ized ,  schedule.  

I n  response t o  F l o r i d a  S t a t u t e  1768.595, t h e  F l o r i d a  Bar convened 

i t s  Spec ia l  Commission on Contingency Fees and R e f e r r a l  P r a c t i c e s  ("Special 

Commission"). The u l t ima te  product is t h e  p e t i t i o n  being submitted t o  t h i s  

Court. The F lo r ida  Bar, however, proposes t o  expand t h e  scope of t h e  f e e  

l i m i t a t i o n .  While t h e  L e g i s l a t u r e  l i m i t e d  i ts  concern t o  p ro fe s s iona l  

l i a b i l i t y  insurance  premiums, and only r e s t r i c t e d  f e e s  i n  medical 

malprac t ice  insurance ,  t h e  F l o r i d a  Bar aga in  urges an across-the-board 

l i m i t a t i o n  on cont ingent  f e e s  a p p l i c a b l e  t o  a l l  t o r t  l i t i g a t i o n .  



The undersigned, all of whom are private attorneys who for the 

most part represent tort victims, appear to file this brief in partial 

support of the petition and in opposition to the proposed restrictions on 

contingent fees. 

SUMMARY OF ARGUMENT 

The doctrine of separation of powers, as set forth in the Florida 

Constitution, vests this Court with exclusive authority to regulate the 

reasonableness of attorney fees. In addition to the constitutional grant 

of authority, this Court has the inherent power to regulate the profession. 

The action of the Florida Legislature, in enacting Florida Statute 

0768.595, impermissibly and unconstitutionally transgresses on both 

aspects of this Court's exclusive authority. Florida Statute 0768.595 

should therefore be declared unconstitutional. 

The portion of the petition of The Florida Bar promulgating a 

Statement of Client's Rights should be granted but with a modification to 

conform the Statement to the dictates of Rosenberg v. Levin. In 

additional, that portion of the petition providing that contingent fees in 

structured recoveries should be computed on the cost or present value of 

the recovery should be granted as codifying existing law. 

Contingent fee agreements are a matter of private contract which 

cannot and should not be restricted except in exceptional circumstances. 

There has been no showing of an abuse of the contingent fee system, or any 

other exceptional circumstance, to justify that portion of the petition 

which seeks to place a maximum cap on such fees. 

The real proponents of a cap on contingent fees are potential 

tortf easors. No victims have requested any of the proposed restrictions. 



The proposed restrictions would unfairly limit the ability of a significant 

number of future tort victims to prosecute their claims while leaving the 

ability of all tortfeasors to defend those claims unrestricted. For these 

reasons, that portion of the petition seeking to restrict contingent fees 

should be denied. 

POINTS INVOLVED 

WHETHER THIS COURT HAS EXCLUSIVE JURISDICTION TO 
REGULATE THE REASONABLENESS OF ATTORNEY FEES? 

WHETHER FLORIDA STATUTE 768.595 UNCONSTITU- 
TIONALLY INVADES THIS COURT'S EXCLUSIVE AUTHORITY? 

WHETHER THE CLIENTS' STATEMENT OF RIGHTS SHOULD BE 
ADOPTED, WITH MODIFICATIONS? 

WHETHER CONTINGENT FEES I N  STRUCTURED RECOVERIES 
SHOULD BE COMPUTED ON THE COST OR PRESENT VALUE OF 
THE RECOVERY? 

v 

WHETHER THERE I S  JUSTIFICATION FOR THE ADOPTION OF 
LIMITATIONS ON CONTINGENT FEES IN MEDICAL 
MALPRACTICE ACTIONS OR ANY OTHER LITIGATION? 

ARGUMENT 

POINT I 

THIS COURT HAS EXCLUSIVE JURISDICTION TO REGULATE 
THE REASONABLENESS OF ATTORNEY FEES. 

The principle of separation of powers is a cornerstone of 

American government. From the times of Hamilton, Jay and Madison, 



separation of powers has been a vital part of the structure of both the 

state and federal systems. 

From the inception of Florida constitutional history, the 

principle of separation of powers has also been an integral part of 

Florida's governmental scheme. Article 11, Section 3 of the present 

Constitution is clear: 

. . . .No person belonging to one branch [of 
government] shall exercise any powers pertaining to 
either of the other branches unless expressly 
provided herein. 

In separating the powers of government, Article V, Section 15 of the 

Florida Constitution provides: 

The Supreme Court shall have exclusive jurisdiction 
to regulate the admission of persons to the 
practice of law and the discipline of persons 
admitted. (Emphasis added). 

This separation of powers vests in the judiciary the exclusive 

power to regulate the practice of law and the discipline of lawyers. A 

necessary corollary is that those powers cannot be exercised by the 

legislative or by the executive branches of government. E.g., The Florida 

Bar v. McCain, 330 So2d 712 (Fla. 1976); Ciravolo v. The Florida Bar, 361 

So2d 121 (Fla. 1978). 

Although the exclusive authority of the Courts to discipline 

attorneys who overreach their clients is firmly established by the Florida 

Constitution, this Court also has inherent power which precedes the 

constitutional grant. As recognized in Baruch v. Giblin, 122 Fla. 59, 164 

So 831 (Fla. 1935): 

Lawyers are officers of the court. The court is an 
instrument of society for the administration of 
justice. 



Id. at 833. - 
Because lawyers are officers of the court, this Court has the 

inherent authority to regulate the practice of the profession. Thus, in - The 

Florida Bar v. Massfeller, 170 So2d 834 (Fla. 1964) this Court reaff iwed 

its inherent power in disciplinary proceedings when a lawyer tried to 

shield himself by a legislative enactment granting immunity from 

prosecution in certain cases. In refusing to apply such legislative 

enactments to proceedings involving attorneys, the court stated: 

This constitutional power and rule promulgated by 
this court are but a recognition of the inherent 
power of the judiciary to discipline members of the 
Bar. See Petition of Dade County Bar Ass'n, etc., 
Sp. Committee, Fla., 116 So.2d 1. The power of 
courts to discipline attorneys at law is as ancient 
as the common law itself. As early as the 13th 
century there were organized in England the Inns of 
Court which were voluntary non-corporate and self- 
governing legal societies. Then, the Benchers, who 
were senior members of the Inns, were entrusted 
with power to discipline and even disbar a 
barrister guilty of misconduct. The Courts, as 
successors to the "Benchers ,If have from time 
immemorial, both in England and in this country, 
exercised as authority inherent in them, and 
without question, the right and power to discipline 
members of the Bar practicing before them. The 
constitutional power contained in Art. V, Sec. 23 
of the Florida Constitution is but a recognition of 
this already existing authority of the Florida 
Courts. The independence of the Courts of the 
other two coordinate and equal branches of our 
state government does not permit of any 
interference by either of said branches in the 
exercise by the Courts of this state of their 
inherent and constitutional power to discipline 
members of the Bar. Any statute enacted by the 
Legislature which attempted to do so would of 
necessity be stricken down as unconstitutional. 

(emphasis added). 
. . . . . . . . .  ~ .... . . . . . . . . . . . . . . . . . . 

Wunschel Law Firm, P.C. v. 

Clabaugh, 291 N.W. 2d 331 (Iowa 1980), holding that the inherent power of 



cour t s  over t h e  profess ion  inc ludes  t h e  a u t h o r i t y  t o  r egu la t e  t h e  

reasonableness of cont ingent  f e e  con t rac t s ;  Saucier  v. Hayes Dairy 

Products ,  Inc.,  373 So2d 102 (La. 1979), holding t h a t  t h e  j u d i c i a l  branch 

has supreme a u t h o r i t y  over t h e  r egu la t ion  of t h e  conduct of a t to rneys .  

The scope of r egu la t ion  of t h e  p r a c t i c e  of law inc ludes  not  only 

t h e  d i s c i p l i n e  of a t t o r n e y s  who overreach t h e i r  c l i e n t s  but a l s o  t h e  

r e s p o n s i b i l i t y  f o r  i n su r ing  t h a t  t he  l e g a l  profess ion  continues t o  have t h e  

a b i l i t y  t o  be a v i t a l  f o r c e  f o r  t h e  adminis t ra t ion  of j u s t i c e .  Thus i t  was 

t h a t  i n  Baruch t h i s  Court recognized t h a t  a t to rney  f e e s  a r e  "a very 

important f a c t o r  i n  t h e  admin i s t r a t ion  of just ice".  164 So. a t  833. The 

Code of P ro fes s iona l  Respons ib i l i t y  a l s o  recognizes t h i s  r e l a t i o n s h i p  i n  

E t h i c a l  Considerat ion 2-16: 

The l e g a l  profess ion  cannot remain a v i a b l e  f o r c e  
i n  f u l f i l l i n g  i ts  r o l e  i n  our s o c i e t y  un le s s  i t s  
members rece ive  adequate compensation f o r  s e r v i c e s  
rendered, and reasonable f e e s  should be charged i n  
appropr i a t e  cases t o  c l i e n t s  a b l e  t o  pay them. 

I f  v ic t ims  of medical malprac t ice ,  o r  any o the r  t o r t  v i c t ims ,  

were unable t o  ob ta in  r ed res s  i n  the  cour t s  because of t h e  l ack  of adequate 

l e g a l  r ep resen ta t ion ,  t he  guarantees of A r t i c l e  I ,  Sect ion  21, would be a 

very hollow r i g h t .  

This  Court t he re fo re ,  because of i t s  Cons t i tu t iona l  grant  of 

a u t h o r i t y ,  as w e l l  a s  i ts  inherent  power, has a very r e a l  concern wi th  t h e  

sub jec t  of reasonable f e e s .  That i s  undoubtedly t h e  reason why a t t o r n e y  

f e e s  have t r a d i t i o n a l l y  been a sub jec t  of t h e  e t h i c a l  r u l e s  governing t h e  

p r a c t i c e  of law, e s p e c i a l l y  a s  r e l a t e d  t o  t h e  reasonableness o r  

excessiveness of f e e s .  This  Court,  of course,  has " the inherent  power and 

duty" t o  determine what c o n s t i t u t e s  cause f o r  d i s c i p l i n e  of a t to rneys .  



Preamble, In teg ra t ion  Rule of t h e  Flor ida  Bar. One of t h e  grounds f o r  

d i s c i p l i n e  i s  the  charging of a  c l e a r l y  excessive a t torney f e e .  

In teg ra t ion  Rule 11.02(4). The Code of Profess ional  Responsib i l i ty  f u r t h e r  

underscores t h a t  i t  i s  une th ica l  f o r  an a t torney t o  charge "more than a 

reasonable fee". Code of Profess ional  Responsib i l i ty ,  Canon 2, EC 2-17; DR 

2-106(A)(B). Thus it is t h a t  the  subjec t  of what i s  a reasonable f e e  i s  

one t h a t  i s  s o l e l y  and exclusively wi th in  t h e  ju r i sd ic t ion  of t h i s  Court. 

Accord, Hel ler  v. Frankston, 464 A.2d 581 (Pa. Comwlth. 1983). 

The p r inc ip le  of separa t ion  of powers is not simply a n ice ty  of 

p o l i t i c a l  science.  There i s  a very r e a l  danger i n  being forced t o  serve  

two masters. In  Re Flor ida  Bd. of Bar Examiners, 353 So2d 98 (Fla.  1977). 

The undersigned respec t fu l ly  urge t h i s  Court t o  make i t  c l e a r  t h a t  the  

regula t ion  of a t torney f e e s  i s  a matter  wi th in  t h i s  Court 's exclusive 

j u r i s d i c t i o n  and t h a t  at tempts t o  usurp t h a t  au thor i ty  w i l l  not  be 

countenanced. 

POINT I1 

FLORIDA STATUTE 4768.595 UNCONSTITUTIONALLY INVADES 
THIS COURT'S EXCLUSIVE AUTHORITY. 

I n  enacting Flor ida  S t a t u t e  $768.595, the  Legis la ture  attempted 

t o  introduce t h e  corporate concept of a  f r i end ly  takeover t o  the  doct r ine  

of separa t ion  of powers between independent branches of government. The 

f r i e n d l y  put came i n  t h e  ~ e g i s l a t u r e ' s  acknowledgement t h a t  t h i s  Court had 

ju r i sd ic t ion  t o  r egu la te  a t to rney ' s  f e e s ,  coupled with i ts  o f f e r  t o  

subordinate i t s  f e e  schedule t o  one the  Court might see  f i t  t o  enact.  But 

t h e  takeover was s t i l l  the re  -- t h e  Legis la ture  exercised j u d i c i a l  power t o  

enact an a t torney f e e  schedule f o r  medical malpract ice claimants. 



There i s  nothing i n  t h e  h i s t o r y  of t h e  p r i n c i p l e  of s epa ra t ion  of 

powers t h a t  even remotely suggests  t h a t  i t  i s  permiss ib le  f o r  t h e  

l e g i s l a t i v e  branch of government t o  exe rc i se  p a r t  of t h e  jud ic i a ry ' s  powers 

s o  long as t h e  judic iary  i s  not using t h a t  p a r t  of i t s  powers a t  t h e  

moment. The ploy i s  a wolf i n  sheep's c lo th ing  whereby t h e  Leg i s l a tu re  

a t tempts  t o  fo rce  t h i s  Court t o  exe rc i se  i t s  powers t o  c r e a t e  a f e e  

schedule upon pain of g iv ing  it  away. I n  s h o r t ,  t h e  l e g i s l a t i v e  branch 

cannot t e l l  an  independent judic iary  when and how t o  a c t  o r  t h a t  i t  w i l l  

a c t  f o r  it. 

F lo r ida  S t a t u t e  5768.595 came about because powerful h e a l t h  c a r e  

i n t e r e s t s  wanted t o  put t h e  brakes on medical malprac t ice  l i t i g a t i o n . l  

Although t h e  a c t  s t a t e s  t h a t  i ts  purpose i s  t o  i n s u r e  medical t o r t  v ic t ims  

t h a t  they could ob ta in  r ep resen ta t ion ,  F lo r ida  S t a t u t e  5768.595(7)(b), t h e  

a c t  i n  f a c t  does j u s t  t h e  opposi te .  It imposes maximum limits of 

reasonableness which, i n  most i n s t ances ,  a r e  s i g n i f i c a n t l y  l e s s  than those 

i n  cu r ren t  common usage. Report of The Spec ia l  Commission, p. 11. 

There i s  no more e f f e c t i v e  way t o  avoid t o r t  l i a b i l i t y  than t o  

prevent t o r t  l i t i g a t i o n .  The most e f f e c t i v e  means of preventing t o r t  

l i t i g a t i o n  i s  t o  r e s t r i c t  t h e  a b i l i t y  of t o r t  v ic t ims  t o  ob ta in  

r ep resen ta t ion .  Since most t o r t  v ic t ims  a r e  ill a b l e  t o  pay f e e s ,  t h e  

contingent  f e e  arrangement is  t h e i r  "key t o  t h e  courthouse". It is  no 

wonder then t h a t  p o t e n t i a l  h e a l t h  ca re  t o r t f e a s o r s  focused on t h e  

contingent  f e e  a s  t h e  means t o  achieve t h e i r  ends. 

........................ 
l ~ h i s  b r i e f  does not address  t h e  unequal p ro tec t ion  t h a t  F la .  S t a t .  765.575 
c r e a t e s  by i t s  d i sc r imina t ion  aga ins t  h e a l t h  ca re  v ic t ims .  Carson v. 
Maurer, 424 A.2d 825 (N.H. 1980). 



Recognizing t h a t  t h e  cont ingent  f e e  could not  be e l imina ted  i n  

i t s  e n t i r e t y ,  t h e  s t r a t e g y  was t o  s c a l e  it back t o  t he  poin t  t h a t  i t  w i l l  

a t  l e a s t  have a c h i l l i n g  e f f e c t  on l i t i g a t i o n .  To make t h e  impact even 

more c h i l l i n g ,  F l o r i d a  S t a t u t e  5768.595 imposes an " inverse" schedule of 

percentages t h a t  is coupled wi th  a complex series of pre-su i t  n o t i c e ,  

discovery and a r b i t r a t i o n  procedures which f o r c e  p l a i n t i f f ' s  counsel  t o  

f u l l y  prepare  t h e  case p r i o r  t o  f i l i n g  s u i t .  I n  t h e  ma jo r i t y  of ca ses ,  i f  

s e t t l e d  w i t h i n  90 days of s u i t ,  t h e  maximum f e e  would be $ 1 2 , 5 0 0 . ~  And 

t h i s  d e s p i t e  t h e  f a c t  t h a t  p l a i n t i f f ' s  counsel  w i l l  have t o  f u l l y  

i n v e s t i g a t e  t h e  case ,  o b t a i n  expe r t  wi tnesses ,  submit t o  p r e - t r i a l  

discovery and poss ib ly  even a r b i t r a t i o n .  

The proof p o s i t i v e  t h a t  t h e  r e a l  purpose of t h i s  l e g i s l a t i v e  

l i m i t a t i o n  on cont ingent  f e e s  is t o  d e t e r  medical malprac t ice  l i t i g a t i o n  i s  

t h e  f a c t  t h a t  t h e r e  is  no evidence whatsoever t h a t  reducing a t t o r n e y  f e e s  

w i l l  have any e f f e c t  on reducing p ro fe s s iona l  l i a b i l i t y  insurance premiums 

-- t h e  avowed purpose of t h e  l e g i s l a t i o n .  Indeed, t h a t  very poin t  was made 

when t h e  American Bar Assoc ia t ion  House of Delegates  most r ecen t ly  r e j e c t e d  

t h e  American Medical Assoc ia t ion ' s  t o r t  reform package. The ABA's 

Committee on Medical P ro fe s s iona l  L i a b i l i t y ,  cha i r ed  by Talbot  DtAlemberte, 

had found t h a t  t h e  a v a i l a b l e  evidence does not  support  t h e  assumption t h a t  

t h e  AMA's reforms, which included l i m i t a t i o n s  on cont ingent  f e e s ,  would 

........................ 
2 ~ a l e n d a r  Year 1984, Medical Malpract ice Closed Claim System Range Summary, 
of t h e  F lo r ida  Department of Insurance showed t h a t  approximately 65 percent  
of t h e  ca ses  were resolved f o r  $50,000 o r  l e s s .  Twenty-five percent  of 
such a recovery is  $12,500. The f e e  would be even less (20%) i f  a 
s e t t l emen t  occurred during a r b i t r a t i o n  and t h e  f e e  would be f u r t h e r  reduced 
(15%) i f  a s e t t l emen t  occurred during t h e  pre-su i t  procedures.  



reduce medical l i a b i l i t y  insurance r a t e s .  72 ABA Journal  20 (Apr i l  1986); 

accord, Carson v. Maurer, 424 A.2d 825, 839 (N.H. 1980). 

I n  sum, F l o r i d a  S t a t u t e  5768.595 f l i e s  i n  t h e  very f a c e  of t h e  

d o c t r i n e  of s epa ra t ion  of powers and t h i s  Cour t ' s  inherent  power t o  

r e g u l a t e  t h e  p r a c t i c e  of law. The L e g i s l a t u r e ' s  " inv i t a t ion"  t o  t h i s  Court 

does not cu re  the  c o n s t i t u t i o n a l  i n f i r m i t y .  It only makes it more obvious 

t h a t  t h e  Leg i s l a tu re  has in f r inged  on t h i s  Court 's  exc lus ive  powers, and 

t h a t  F lo r ida  S t a t u t e  5768.595 should be dec lared  uncons t i tu t iona l .  See: 

I n  R e  F lo r ida  Board of Bar Examiners, 353 So2d 98 (Fla .  1977), dec la r ing  

Chapter 77-63, Laws of F lo r ida ,  i n v a l i d  because i t  c o n s t i t u t e d  an  

usurpa t ion  of t h e  Cour t ' s  exc lus ive  a u t h o r i t y  and I n  Re The F l o r i d a  Bar, 

316 So2d 45 (Fla.  1975), dec la r ing  Chapter 74-177, Laws of F lo r ida ,  t h e  

F inanc ia l  Disclosure Law, inapp l i cab le  t o  members of t h e  F l o r i d a  Bar a c t i n g  

i n  p ro fes s iona l  c a p a c i t i e s  s i n c e  " t h e i r  r egu la t ion  is  exclus ive ly  wi th in  

t h e  power of t h e  j u d i c i a l  branch". 316 So2d a t  47. 

POINT 111 

THE CLIENTS' STATEMENT OF RIGHTS SHOULD BE ADOPTED, 
WITH MODIFICATIONS 

I n  The Matter of The F l o r i d a  Bar, 349 So2d 630, 632 (Fla.  1977) 

t h i s  Court noted t h e  importance of publ ic  awareness and educat ion 

concerning a t to rneys '  s e rv ices  and f e e s .  I n  t h a t  dec i s ion  t h i s  Court 

sought t o  inc rease  publ ic  knowledge by r equ i r ing  c e r t a i n  d i sc losu res  t o  be 

made t o  the  c l i e n t .  The undersigned s t rong ly  be l ieve  i n  the  importance of 

t h e  c l i e n t ' s  f u l l y  understanding a l l  of h i s  r i g h t s .  

The Statement of C l i e n t ' s  Rights  urged by t h e  F l o r i d a  Bar goes a 

long way toward in su r ing  t h a t  every c l i e n t  w i l l  l e a r n  of h i s  r i g h t s .  



Therefore,  t h e  undersigned urge t h a t  t h i s  po r t ion  of t h e  p e t i t i o n  be 

granted ,  wi th  c e r t a i n  modif icat ions.  

The undersigned suggest t h a t  paragraph 2 i s  p o t e n t i a l l y  

misleading i n  what i t  omits and should the re fo re  be amended. I n  Rosenberg 

v. Levin, 409 So2d 1016 (Fla.  1982), t h i s  Court announced t h a t  any c l i e n t  

can discharge any a t to rney  a t  any time -- a r u l e  which was held e s s e n t i a l  

t o  " fos t e r ing  publ ic  confidence i n  t h e  l e g a l  profession." 409 So2d a t  

1021. 

Paragraph 2 of t h e  Statement could mislead a c l i e n t  t o  th ink  t h a t  

discharge of the lawyer could only occur wi th in  t h e  f i r s t  t h ree  business  

days. Furthermore, t h e  l a s t  sentence of paragraph 2 ,  t o  t h e  ex ten t  t h a t  i t  

i s  q u a l i f i e d  by the  phrase "good cause", i s  i n  c o n f l i c t  wi th  Rosenberg. 

And, the  e n t i r e  concept of a t h r e e  day "cooling o f f "  period i s  i l l u s o r y  a t  

bes t  i n  view of Rosenberg and F lo r ida  P a t i e n t ' s  Compensation Fund v. Rowe, 

472 So2d 1145 (Fla.  1985). 

The undersigned the re fo re  suggest t h a t  t h e  t h r e e  day concept be 

replaced by the  fol lowing s u b s t i t u t e  f o r  paragraph 2: 

2. Any contingency f e e  con t rac t  must be i n  

wr i t ing .  You have t h e  r i g h t  t o  discharge your 

l a w y e r , e v e n  though t h e r e  is  a w r i t t e n  c o n t r a c t ,  a t  

any time, f o r  any reason. I f  you decide t o  

discharge your lawyer, t h e  lawyer has t h e  r i g h t  t o  

p e t i t i o n  t h e  cour t  t o  recover a t to rney  f e e s  f o r  t he  

reasonable value of t h e  se rv ices  t h e  lawyer has 

rendered up u n t i l  the  time of discharge.  Your 

lawyer may not withdraw from t h e  case  without 



g i v i n g  you n o t i c e ,  d e l i v e r i n g  nece s sa ry  papers  t o  

you, and a l l owing  you t i m e  t o  employ a n o t h e r  

lawyer.  I f  s u i t  h a s  been f i l e d ,  your lawyer must 

o b t a i n  c o u r t  app rova l  b e f o r e  withdrawing from your  

case. 

POINT I V  

I N  STRUCTURED RECOVERIES CONTINGENT FEES SHOULD BE 
COMPUTED ON THE COST OR PRESENT VALUE OF THE 
RECOVERY. 

The F l o r i d a  Bar p e t i t i o n s  t o  amend DR 2-106(F)(3) t o  p rov ide  t h a t  

i n  s t r u c t u r e d  r e c o v e r i e s  con t i ngen t  f e e s  should be computed on t h e  c o s t  o r ,  

i f  n o t  known, t h e  p r e sen t  v a l u e  of t h e  recovery.  Th i s  is  t h e  p r a c t i c e  

which t h e  unders igned f o l l o w  and endorse .  It c o d i f i e s  e x i s t i n g  law as set 

f o r t h  i n  The F l o r i d a  Bar v. Gentry ,  475 So2d 678 (F l a .  1985) ,  and should be 

adopted.  

POINT V 

THERE I S  NO JUSTIFICATION FOR THE ADOPTION OF 
LIMITATIONS ON CONTINGENT FEES I N  MEDICAL 
MALPRACTICE ACTIONS OR ANY OTHER LITIGATION. 

I n  1977 t h i s  Court h e l d  t h a t  con t i ngen t  f e e s  were a matter of 

p r i v a t e  c o n t r a c t ;  t h a t  every  c i t i z e n  had a  c o n s t i t u t i o n a l  r i g h t  t o  make 

p r i v a t e  c o n t r a c t s ;  and t h a t  freedom of c o n t r a c t  cannot  be r e s t r i c t e d  excep t  

where i t  can be j u s t i f i e d  by e x c e p t i o n a l  c i rcumstances .  I n  The Matter of 

The F l o r i d a  Bar,  349 So2d 630 (F la .  1977). The 1977 p e t i t i o n  of t h e  Bar t o  

restrict t h e  r i g h t  t o  c o n t r a c t  f o r  con t i ngen t  f e e s  was den ied  

due t o  t h e  absence of competent ev idence  
demons t ra t ing  any s i g n i f i c a n t  abuse.... 



Although over eight years have passed since that decision, the 

proponents of limitations on contingent fees still have not been able to 

demonstrate abuse. The Special Commission held public hearings on four 

separate occasions, in three different Florida cities. The Commission's 

Report says it all: 

The Florida Supreme Court in 1977 and the Tort 
Review Commission in 1984 found no competent 
substantial evidence of significant abuses of the 
contingency fee system. Except in isolated 
instances this Commission has heard few complaints 
from clients regarding abuse of the contingency fee 
system. The complaints which have been made have 
been primarily from prospective defendants who see 
restrictions on contingency fees as a means of 
reducing the overall effect of high verdicts. The 
Commission has not been presented with any 
substantial number of complaints from actual 
successful clients in high verdict cases. Most 
client complaints have occurred in regard to small 
cases where the contingency fee plus costs has 
resulted in the client eventually receiving 
something less than half of the overall settlement 
or jury award. Although there have been some 
complaints from clients and successor attorneys 
these have been isolated. 

Report of the Special Commission, p. 7. 

The contingent fee has been a great equalizer in the American 

courtroom. It has enabled the weak to fight important vested interests. 

It has evened the odds for the downtrodden and disadvantaged. But for the 

contingent fee, tort victims would not be able to go toe to toe, dollar for 

dollar and man for man against the vast resources of powerful tortfeasors 

and their insurers. It is not surprising therefore that there has been no 

outpouring from tort victims seeking restrictions on contingent fees. 



Indeed, when t h e  L e g i s l a t u r e  was cons ider ing  F l o r i d a  S t a t u t e  5768.595, 

consumer groups appeared t o  oppose any l i m i t a t i o n  on cont ingent  f e e s .  

The cont ingent  f e e  is not only t h e  ''poor man's key t o  t h e  

courthouse'', i t  is a l s o  an  ind ispensable  s o c i e t a l  instrument  i n  developing 

a sound body of acceptab le  r u l e s  of conduct.  One lawsui t  t h a t  r e s u l t s  i n  a 

s a f e r  product o r  s e r v i c e  has  a r i p p l i n g  e f f e c t .  The t o r t  system has  become 

a n  incen t ive  f o r  s a f e t y  i n  a l l  a spec t s  of our  l i v e s .  Mi l l i ons  of people 

have and w i l l  be spared s e r i o u s  i n j u r y  o r  dea th  because t o r t  l i t i g a t i o n  has  

helped promote s a f e t y  on t h e  road,  i n  t h e  a i r  and on water ,  s a f e r  p r a c t i c e s  

i n  i ndus t ry  and t h e  p ro fe s s ions ,  and s a f e r  products.  

Beyond these  s a l u t a r y  r e s u l t s ,  t h e  cont ingent  f e e  system a l s o  

bears  an  important r e l a t i o n s h i p  t o  our  b a s i c  freedoms. Socie ty  has  a 

profound i n t e r e s t  i n  having a mechanism f o r  r e so lv ing  d i s p u t e s  r a t h e r  than 

l eav ing  them t o  se l f -he lp  o r  u n i l a t e r a l  a c t i o n ,  and i n  having a way t o  

accommodate cha l lenges  t o  t h e  s t a t u s  quo t o  a l low f o r  peacefu l  growth and 

change. Access t o  t h e  t o r t  system through t h e  cont ingent  f e e  al lows t h a t  

process  t o  t a k e  p lace  i n  a framework i n  which hundreds of thousands of 

c i t i z e n s  develop a renewed sense  t h a t  we enjoy t h e  most f a i r  and j u s t  way 

t o  r e so lve  d i spu te s  i n  ex i s t ence  i n  t h e  world today. 

Given t h e  s o c i a l  importance of t h e  cont ingent  f e e  system, and t h e  

absence of any demonstrated abuse of t h e  cont ingent  f e e  system, what then 

is t h e  r a t i o n a l e  f o r  t h e  l i m i t a t i o n s  now proposed? The F lo r ida  Bar s t a t e s  

t h a t  it i s  necessary t o  l i m i t  cont ingent  f e e s  i n  a l l  t o r t  l i t i g a t i o n  t o  

p r o t e c t  a g a i n s t  t h e  "po ten t i a l  f o r  abuse." The L e g i s l a t u r e  t akes  a more 

l i m i t e d  approach t h a t  cont ingent  f e e s  should be l i m i t e d  only i n  medical 

malprac t ice  l i t i g a t i o n  because medical insurance premiums a r e  too  high and 



medical malpract ice system c o s t s  w i l l  eventua l ly  reach unacceptable l e v e l s .  

But both of t hese  a r e  i l l u s o r y  i s sues .  

There is a p o t e n t i a l  f o r  abuse i n  almost any system. But i n  

re fus ing  t o  impose f e e  l i m i t a t i o n s  i n  1977 t h i s  Court he ld  t h a t  t h e  

c o n s t i t u t i o n a l  r i g h t  t o  make c o n t r a c t s  should be r e s t r a i n e d  only i n  

except ional  circumstances a s  where i t  was necessary t o  i n s u r e  the  publ ic  

wel fare .  I n  The Matter of The F lo r ida  Bar, supra. a t  634; accord, S t a t e  

v. I v e s ,  123 Fla .  401, 167 So 394 (Fla.  1936). There has simply been no 

showing t h a t  except ional  circumstances e x i s t  which would warrant a 

r e s t r i c t i o n  on even medical malprac t ice  contingent  f e e s ,  much l e s s  t h e  

a l l - i n c l u s i v e  proposal  of The F lo r ida  Bar. While t h e r e  have been 

occasional ,  i s o l a t e d  in s t ances  of abuse, a s  is t h e  case i n  almost any a r e a  

of human endeavor, they do not  j u s t i f y  modifying a system t h a t  has served 

t h e  i n t e r e s t s  of j u s t i c e  wel l .  Indeed, t h e  occasional  i n s t ances  of abuse 

have been e f f e c t i v e l y  d e a l t  with by The F lo r ida  Bar d i s c i p l i n e  system and 

t h i s  Court. E.g., The Flor ida  Bar v. Gentry, 475 So2d 678 (Fla.  1985); 

F lo r ida  Bar v. Moriber, 314 So2d 145 (Fla.  1975); The F lo r ida  Bar v. Moore, 

194 So2d 264 (Fla .  1966); McCreary v. J o e l ,  186 So2d 4 (Fla .  1966). 

The l e g i s l a t i v e  r a t i o n a l e  is even more specious. There i s  no 

demonstrable nexus between insurance premiums and t h e  a t to rney  f e e s  pa id  t o  

o b t a i n  t o r t  compensation. J u r i e s  a r e  not informed of a t to rney  f e e  

agreements. Even i n  se t t l emen t s ,  t h e  t o r t f e a s o r  i s  not  o r d i n a r i l y  pr ivy  t o  

t h e  p r i v a t e  a t t o r n e y l c l i e n t  agreement. It takes  nothing s h o r t  of a b l ind  

l e a p  t o  reach t h e  conclusion t h a t  r i s i n g  insurance premiums a r e  due t o  t h e  

f e e s  t h a t  t o r t  v ic t ims  agree  t o  pay t o  t h e i r  a t to rneys .  The undersigned 

r e s p e c t f u l l y  submit t h a t  a much more l o g i c a l ,  and f a c t u a l l y  demonstrable 



explanat ion f o r  r i s i n g  insurance premiums l i e s  i n  t h e  insurance indus t ry ' s  

own i n t e r n a l  underwri t ing p o l i c i e s  and mismanagement. 

What i s  r e a l l y  going on i s  t h a t  t h i s  Court is being asked t o  

d iscr iminate  a g a i n s t  t o r t  v ic t ims  who can only a f f o r d  lawyers who a r e  

w i l l i n g  t o  t a k e  cases  on a contingent  bas i s .  Neither  t h e  Bar's proposal  

nor  F lo r ida  S t a t u t e  1768.595 place  any l i m i t  on what a wealthy c l i e n t  can 

agree  t o  pay. Nor do they p lace  any l i m i t  on the  f e e s  t h a t  defendants can 

agree  t o  pay t o  oppose the  contingent  f e e  t o r t  vict im.  

And why is  t h i s  d iscr iminat ion  being proposed? The F lo r ida  Bar 

candidly admits t h a t  i t  was goaded i n t o  a c t i o n  by the  l e g i s l a t i v e  enactment 

of F lo r ida  S t a t u t e  1768.595. The Leg i s l a tu re  i n  t u r n  had been pressured 

i n t o  a c t i o n  by h e a l t h  ca re  s p e c i a l  i n t e r e s t s  and o the r s ,  who annual ly mount 

propaganda campaigns i n  an e f f o r t  t o  reduce t h e i r  accoun tab i l i t y  f o r  t h e i r  

wrongdoing. It is  no s e c r e t  t o  these  powerful s p e c i a l  i n t e r e s t s  t h a t  t h e  

v a s t  major i ty  of t o r t  v i c t ims  can only a f f o r d  lawyers on a contingent  f e e  

bas i s .  I f  they could e l imina te  o r  a t  l e a s t  r e s t r i c t  such f e e s ,  they could 

shut  down medical t o r t  l i t i g a t i o n .  

Of course ,  t h a t  motivat ion cannot be admit ted.  But, who is it  

t h a t  is  complaining about contingent  f e e s ?  It i s  not t h e  vict ims.  It i s  

t h e  t o r t f e a s o r s  who must pay t h e  se t t l emen t s  and judgments who a r e  

complaining. That is  an aspec t  of t he  i s s u e  t h a t  has not  changed s i n c e  

1977 when t h i s  Court noted: 

It cannot be denied t h a t  t h e r e  is  cu r ren t  today i n  
some q u a r t e r s  a d i s s a t i s f a c t i o n  wi th  t h e  p r i n c i p l e  
of t h e  contingent  f e e  arrangement r ega rd le s s  of i t s  
amount. However, t h e  advocates of t h i s  school  of 
thought do not  limit t h e i r  a s s a u l t  t o  t h e  
contingent  fee .  Bas i ca l ly ,  t h e i r  philosophy 
encompasses t h e  i d e a  t h a t  c laims should be l imi t ed  
because of economic cons idera t ions .  



I n  The Matter  of t he  F lo r ida  Bar, supra a t  633.3 Str ipped t o  i t s  

e s s e n t i a l s ,  t h a t  is t h e  bes t  t h a t  can be s a i d  f o r  why contingent  f e e s  

should be r e s t r i c t e d .  But t h a t  type  of se l f - serv ing  economic reason f a l l s  

f a r  sho r t  of t h e  except ional  circumstances necessary t o  j u s t i f y  l i m i t i n g  

t h e  r i g h t  of non-objecting c i t i z e n s  t o  con t rac t  with t h e i r  lawyers. 

There i s  another  aspec t  of t he  Bar ' s  proposed schedule which 

deserves f u r t h e r  comment. A p a r t  of t h e  Bar 's  proposal  involves a 

r e s t r i c t i o n  i n  contingent  f e e s  f o r  recover ies  i n  excess of $2 mi l l i on .  The 

undersigned submit t h a t  t h i s  i s  an a r b i t r a r y  c l a s s i f i c a t i o n  f o r  which no 

j u s t i f i c a t i o n  can be found i n  t h e  f a c t s .  

The Calendar Year 1984, Medical Malpract ice Closed Claim System 

Range Summary, of t h e  F lo r ida  Department of Insurance showed t h a t  

recover ies  i n  medical malprac t ice  cases  i n  excess of $1 m i l l i o n  c o n s t i t u t e d  

only t h r e e  t en ths  of one percent  of claims paid.  The Specia l  Commission 

found t h a t :  

There i s  an  apparent publ ic  misconception a s  t o  the  
r e a l  number of h igh  v e r d i c t s  which a r e  a c t u a l l y  
c o l l e c t e d  i n  f u l l .  Severa l  h igh  v e r d i c t  cases  
($5-10 m i l l i o n )  have a t t r a c t e d  s ta tewide  and 
n a t i o n a l  a t t e n t i o n  only t o  be reversed on appeal  
wi th  l i t t l e  o r  no pub l i c i ty .  The pub l i c  percept ion  
i s  based on t h e  cu r ren t  headl ine  r epor t ing  t h e  high 
v e r d i c t  r a t h e r  than the  much l a t e r - l e s s  exc i t ing-  
r epor t  on t h e  a p p e l l a t e  opinion. Also, s e t t l emen t s  
on appeal  a r e  r a r e l y  repor ted  a t  a l l .  General ly,  
i t  i s  bel ieved t h a t  t h e  pub l i c  percept ion of high 
o r  jumbo jury v e r d i c t s  is  s u b s t a n t i a l l y  
exaggerated. 

------------------------ 
3~ v a r i a t i o n  of t h a t  economic argument t h a t  is  equal ly  spec ious ,  is  t h a t  
t h e  contingent  f e e  should be a l t e r e d  because it tends t o  s t i r  up 
l i t i g a t i o n .  That argument presumes t h a t  soc ie ty  is  b e t t e r  served by l e s s  
l i t i g a t i o n  and t h e  way t o  reduce l i t i g a t i o n  is  t o  l i m i t  cont ingent  f ees .  
Not s u r p r i s i n g l y ,  t h e  promoters of t h i s  l i n e  of reasoning have not  come 
from t h e  v ic t ims ,  consumers o r  disadvantaged i n  our  soc ie ty .  



Report of Spec ia l  Commission, page 7. 

While only c o n s t i t u t i n g  a small amount of t h e  o v e r a l l  cases ,  

t h e s e  cases  f r equen t ly  involved unique f a c t s  which t a x  t h e  resources of 

p l a i n t i f f ' s  counsel.  I n  ca ses  of t h i s  magnitude, defendants  u sua l ly  

exhaust every conceivable avenue t o  avoid,  reduce o r  sha re  r e s p o n s i b i l i t y .  

Because of t h e  c a t a s t r o p h i c  na tu re  of such cases ,  p l a i n t i f f ' s  counsel  must 

l i v e  and brea the  them around t h e  c lock ,  and must gamble enormous time, 

resources  and s k i l l s  i n  an  e f f o r t  t o  o b t a i n  r ed re s s  f o r  t h e i r  c l i e n t s .  To 

add a r b i t r a r y  r e s t r i c t i o n s  t o  t h e  a b i l i t y  of t h e s e  most needy v i c t ims  t o  

o b t a i n  r ed re s s  s e rves  no pub l i c  need. 

I n  a d d i t i o n ,  t h e  concept of a cap w i l l  n e c e s s a r i l y  r e q u i r e  t h i s  

Court t o  implement some r e g u l a r  process  t o  review t h e  c l a s s i f i c a t i o n  a s  

economic condi t ions  change. Indeed, i n  t h e  e i g h t  years  s i n c e  t h e  Bar 's 

l a s t  p e t i t i o n ,  i t  has r a i s e d  i ts  threshold  from $500,000 t o  $2 mi l l i on .  

F i n a l l y ,  t h i s  type  of two-step f e e  b u i l d s  i n  t h e  p o t e n t i a l  of c o n f l i c t s  of 

i n t e r e s t  between t h e  a t to rney  and c l i e n t .  

The American jury system is t h e  hal lmark of a f a i r ,  decent  and 

humane society--one i n  which every c i t i z e n ,  r ega rd l e s s  of t h e  popu la r i t y  of 

t h e  cause o r  however disadvantaged,  can have a day i n  cou r t .  The only t e s t  

should be whether a c i t i z e n  has  su f f e red  a wrong t h a t  needs t o  be r igh ted .  

Without a hea l thy  and v i a b l e  cont ingent  f e e  system, most c i t i z e n s  would 

have no chance t o  sha re  i n  equal  j u s t i c e  under t h e  law. And, t h e  p l i g h t  of 

innocents  c r ipp led  and k i l l e d  by avoidable  wrongdoing would be t r a g i c a l l y  

compounded. Without a hea l thy  and v i a b l e  cont ingent  f e e  system, t h e  c lock  

would be turned back t o  a time where l o s s e s  remained where they  f e l l ,  and 

only the  wealthy had access  t o  t he  courthouse. 



CONCLUSION 

For t h e  foregoing reasons,  t h e  undersigned r e s p e c t f u l l y  reques t  

t h i s  Court t o  make c l e a r  i t s  exclus ive  a u t h o r i t y  t o  r egu la t e  a t to rneys  f e e s  

and dec la re  F lo r ida  S t a t u t e  5768.595 t o  be an  uncons t i tu t iona l  invas ion  of 

t he  exc lus ive  j u r i s d i c t i o n  of t h i s  Court. 

The undersigned f u r t h e r  r e s p e c t f u l l y  submit t h a t  t h i s  Court 

should grant  t h e  p e t i t i o n  i n s o f a r  a s  i t  proposes a Statement of C l i e n t ' s  

Rights ,  sub jec t  t o  t h e  modif ica t ions  contained he re in ,  and a requirement 

t h a t  cont ingent  f e e s  i n  s t r u c t u r e d  recover ies  be ca l cu la t ed  on the  c o s t  o r  

present  va lue  of t h e  recovery. 

The undersigned f i n a l l y  urge t h i s  Court t o  deny t h e  p e t i t i o n  

i n s o f a r  a s  i t  proposes r e s t r i c t i o n s  upon contingent  f ees .  

Respect fu l ly  submitted, 

STEWART TILGHMAN FOX & BIANCHI ,  P.A. 
S u i t e  1900 
44 West F l a g l e r  S t r e e t  
Miami, F lo r ida  33130 

SPENCE , PAYNE , MASINGTON & GROSSMAN, 
P .A. 
2950 Southwest 27th Avenue 
Miami, F lo r ida  33133 
Phone: (305) 447-0641 



MONTGOMERY SEARCY AND DENNEY 
Post  Off ice  Drawer 3626 
West Palm Beach, F lo r ida  33402-3626 
Phone: (305) 686-6300 

u 

SAMS , WARD, NEWMAN & LOVELL 
700 Concord Building 
66 West F lag le r  S t r e e t  
Miami, F lo r ida  33130 

(305) 374-3181 

Murray Sams, Jr. 

ROSSMAN & BAUMBERGER, P.A. 
1207 Biscayne Building 
19 West F l a g l e r  S t r e e t  
Miami, F lo r ida  33130 
Phone : (305)273-0708 

f l  

BY 
Stephen F. Rossman 

LEESFIELD & BLACKBURN, P.A. 
2350 South Dixie Highway 
Miami, F lo r ida  33133 
Phone: (305) 854-4900 

AVERA, BERNSTEIN & PERRY 
Post  Off ice  Drawer G 
Ga inesv i l l e ,  F lo r ida  32602 
Phone: (904) 372-9999 



BABBITT AND HAZOURI, P.A. 
Post Off ice  Box 2588 
West Palm Beach, Florida 33402 
Phone: (305) 832-0800 

Theodore Babbitt 

ROOD AND ASSOCIATES 
200 Pierce Street  
Tampa, Florida 33602 
Phone: (813) 229-6591 

- 
E .  B .  Rood 
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