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PER CURIAM. 

The board of governors of the Flor ida  Bar has pet i t ioned 

the Court t o  amend d i sc ip l ina ry  r u l e  2-106 of the Code of Profes- 

s iona l  Responsibil i ty.  The proposed.amendment dea l s  with contin- 

gent f e e  contracts  and provides f o r  a s t a t ~ ~ e h t  of c l i e n t ' s  

r i g h t s  and a three-day contract  cancel la t ion period a s  well  a s  

e s t ab l i sh ing  a schedule of fees  which can be charged i n  contin- 

gent f ee  contracts .  We re jec ted  a s imi la r  proposal i n  1977 "due 

t o  the  absence of competent evidence demonstrating any s ign i f -  

i c a n t  abuse of contingent f ee  arrangements." The Flor ida  Bar r e  

Amendment t o  Code of Professional  Responsibil i ty,  349 So.2d 630, 

632 (Fla.  1977) 

The l e g a l  profession has generally viewed contingent fees  

a s  the "poor man's keys t b  the  courthouse," and the re  is  s t i l l  no 

hard evidence t h a t  the  contingent f e e  system i s  being abused. A s  

the board of governors points  out ,  however, it appears t h a t  the  

public perceives contingent f ees  t o  be abusive i n  the  wake of 

r i s i n g  insurance cos t s  and l a rge  ve rd ic t s .  The s t a t e  l e g i s l a t u r e  

a l s o  appears t o  have discerned abuses i n  the  contingent f ee  

system because it enacted sec t ion  768.595, Flor ida  S ta tu tes  

Limitat ions on contingent f ees  have been declared unconstitu- 
t i o n a l  i n  a t  l e a s t  2 s t a t e s :  Hel ler  v .  Frankston, 504 Pa. 528, 
475 A.2d 1291 (1984); Carson v. Maurer, 120 N.H. 925, 424 A.2d 
825 (1980). 
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(1985),  which conta ins  a schedule of permiss ib le  a t t o r n e y ' s  f e e s  

i n  medical malprac t ice  ac t ions .  2 

I n  May 1985 t h e  board of governors e s t ab l i shed  a s p e c i a l  

commission on contingent  f ees  and charged it with reviewing the  

ava i l ab le  information on such f e e s  i n  o rde r  t o  determine t h e  

exis tence  of a c t u a l  o r  perceived abuses and t o  make recommen- 

da t ions  f o r  changes, i f  necessary. Af te r  holding seve ra l  hear- 

i ngs ,  t h e  s p e c i a l  commission de l ivered  a prel iminary r e p o r t  t o  

the  board. The board asked the  b a r ' s  t o r t  l i t i g a t i o n  c o ~ s s i o n  

t o  review t h a t  prel iminary r e p o r t  and, subsequently, t o  work with 

the  s p e c i a l  commission i n  preparing a f i n a l  r epor t .  In January 

1986 t h e  board adopted t h e  substance of t h e  commissions' recomm- 

endat ions ,  b u t  amended the  recommended f e e  schedule upward. 

W e  have reviewed numerous comments and suggest ions regard- 

ing  t h e  proposed amendment. Ind iv idua l  lawyers and members of 

the  pub l i c ,  a s  w e l l  a s  groups such a s  t h e  Academy of F lo r ida  

T r i a l  Lawyers, t h e  F lo r ida  Medical Associa t ion ,  and Associated 

Indus t r i e s  of F lo r ida ,  have  responded. Thei r  comments and 

suggest ions range from bas ic  phi losophica l  d i f f e rences  as t o  

whether a schedule of contingent  f e e s  needs t o  be o r  should be 

adopted t o  seeking t o  have s e c t i o n  768.595 declared  unconsti tu-  

t i o n a l  t o  whether t h e  recommended f e e  schedule i s  too  high o r  too 

low t o  t echn ica l  changes i n  t h e  proposed amendment. 

I n  i t s  1977 opinion t h i s  Court expressed i t s  b e l i e f  (pos- 

s i b l y ,  i ts  hope) t h a t  lawyer adve r t i s ing  would c r e a t e  g r e a t e r  

publ ic  awareness regarding a t to rneys '  f e e s  and se rv ices  and t h a t  

competition would provide a se l f - r egu la to r  on f ees .  349 So.2d a t  

632. Af t e r  s tudying t h e  proposed amendment and t h e  responses we  

have received,  such does no t  appear t o  be t h e  case.  W e  t he re fo re  

The f e e  schedule i s  contained i n  S 768.595 (7)  , which a l s o  
provides t h a t  paragraph (7)  w i l l  be superseded by a contingent  
f e e  schedule adopted by this Court. Paragraph (7)  i s  hereby 
superseded. 



adopt, with some changes, t h e  board's  proposed amendment of 

d isc ipl inary  r u l e  2-106. 3 

A s  the  major change from the  board's  proposal, the  Court 

o r ig ina l ly  adopted t h e  commissions' f i n a l  repor t .  On rehearing 

the  board explained i n  a more sa t i s fac to ry  fashion why it did not 

adopt the  commissions' recommendations and asked t h a t  we modify 

2-106(F). After fu r the r  consideration,  we have adopted the  

modifications proposed on rehearing. Those changes have been 

incorporated i n t o  the  at tached rule .4  A s  the  schedule now 

stands,  it covers "recoveryn i n  a l l  personal in ju ry  and wrongful 

death contingent fee  contracts ,  not  j u s t  those i n  medical mal- 

pract ice  cases. I t  may be t h a t ,  i n  the  fu tu re ,  it can be demon- 

s t r a t e d  t h a t  fu r the r  amendment is needed t o ,  f o r  example, ad jus t  

the  percentages o r  d o l l a r  caps o r  t o  provide f o r  n e t  recovery. 

I f  such i s  shown, we w i l l  en te r t a in  fu r the r  amendment t o  d i sc i -  

plinary r u l e  2-106. We have a l s o  added the  demand f o r  appoint- 

ment of a r b i t r a t o r s  t o  2-106 (F) (1) (b)  . The amended t e x t  of 

d i sc ip l ina ry  r u l e  2-106 i s  s e t  ou t  following t h i s  opinion. 5 

This amendment w i l l  be e f f e c t i v e  a t  12:Ol a.m., July 1, 1986, f o r  

contingent fee contracts  entered i n t o  on o r  a f t e r  t h a t  date.  

I t  i s  so  ordered. 

BOYD, C . J . ,  and OVERTON, McDONALD and EHRLICH, JJ., Concur 
OVERTON, J., Concurs spec ia l ly  with an opinion 
EHRLICB, J., Concurs specia l ly  with an opinion 
BARKETT, J., Concurs i n  p a r t  and d i s sen t s  i n  p a r t  with an opinion, 
in which ADKINS and SHAW, JJ., Concur 

Several  o ther  s t a t e s  have l imi ted contingent fees  e i t h e r  
through l e g i s l a t i o n  o r  through cour t  ru le .  The schedule we 
adopt i s  somewhere between the  apparent extremes of Cal i fornia  
(10% of any recovery exceeding $200,000 i n  claims agains t  
heal th  care  providers,  Cal. Bus. & Prof. Code S 6146 (a )  ( 4 )  
(Deering 1986) ) and Oklahoma (50% of n e t  amount of judgment, 
Okla. S ta t .  tit. 5 ,  S 7 ( ( 1 9 8 1 ) ) .  

The changes are: removal of the  fee  l imi ta t ion  p r io r  t o  
f i l i n g  s u i t ;  c l a r i f i c a t i o n  of t h e  post-judgment fee  limit; 
c l a r i f i c a t i o n  regarding multiple defendants; and modification 
of the  provision regarding excessive fees.  

A t  the executive d i r e c t o r ' s  request  we have a l s o  subs t i tu ted  
the bar  headquarters telephone number fo r  the  t o l l - f r e e  number 
i n  the  statement of c l i e n t s '  r igh t s .  



# DR 2-106 Fees for  Legal Services 

( A )  A l a y e r  sha l l  not  enter in to  an agreement fo r ,  charge, 
o r  c o l l e c t  an i l l e g a l  or  c lea r ly  excessive fee. 

( B )  A fee is c lea r ly  excessive when, a f t e r  a review of the 
fac t s ,  a lawyer of ordinary prudence would be l e f t  with a def in i t e  
and firm conviction t h a t  the fee is i n  excess of a reasonable fee. 
Factors t o  be considered as  guides i n  detemining the reasonableness 
of a fee include t h e  following: 

( I) The time and labor  required, the novelty and 
d i f f i c u l t y  of  the questions involved, and the s k i l l  requis i te  t o  
perform the lega l  s e d c e :  p ropes ly~  

(2) The l ikelihood, if apparent t o  the c l i e n t ,  t h a t  the 
acceptance of the pa r t i cu l a r  employment w i l l  preclude other  
employment by the Iawyer- 

(3 ) The fee customarily charged in t h e  l oca l i t y  f o r  
similar l ega l  services,  

(4)  T h e  amount invalved and the r e su l t s  obtained. 

e ( 5 )  The time l imi ta t ions  imposed by the c l i e n t  o r  by the 

circumstances, 

( 6 )  The aatuxe and length o f  the professional 
relationship w i t h  the c l ien t .  

( 7 )  The experience, reputation, and a b i l i t y  of the 
lawyer o r  lawyers performing the services.  

- (8  ) Whether the fee is fixed o r  contingent. 

C A lawyer s h a l l  not eater into an arrangement for ,  
charge, or: co l l ec t  a contingent fee f o r  representing a defendant in 
a criminal case, nor s h a l l  h e  enter  in to  an arrangement for ,  &=get 

or  co l lec t  any fee in a domestic re la t ions  matter, the payment o r  
amount of which is conkngcnt upon the seaaxing of a divorce or upon 
the amount of alimony or,  support, or  property settlement i n  l i eu  
thereof . 

(D) Charges made by any lawyer o r  law firm under a? approved 
c r e d i t  plan sha l l  be only for services actual ly rendered or cash 

actually paid on behalf of the c l ien t .  No higher fee sha l l  be 
charged and no additional charge sha l l  be imposed by reason of a 
lawyer' s o r  law firmf s part icipat ion i n  an approved c red i t  plan. 



( E )  Every attorney who, i n  connection with an action or  
claim f o r  damages fo r  personal injury o r  for property damages or for 
death or l o s s  of services resul t ing from personal inj .uries based 
upon tor t ious  conduct of another, including products l i a b i l i t y  
claims, accepts a re ta iner  or  enters  into an agreement, express or 
implied, f o r  compensation for  services randered o r  t o  be rendered in 
such action, claim o r  proceeding, whereby his compensation is t o  be 
dependent o r  contingent in whole. o r  i n  pa r t  upon the successful 
prosecution o r  settlement thereof sha l l  do so only 4trelt under 
the followinq requirements : - 

(I) T h e  f e e  arrangement is reduced t o  a written 
contract,  signed b y  the c l i en t ,  and- by an attorney f o r  himself o r  
f o r  the l aw  finn representing the: c l i e n t -  No attorney o r  finn may 
p d c i p a t e  in. the: f e e  without the consent o f  the client in writing. 
Each par t ic ipa t ing  attorney o r  l a w  f i n  shall s ign the contract o r  
agree in writing. t o  b e  bound b y  the terms of  the contract  with the 
c l i en t ,  and s h a l l  agree. t o  assume the same legal  responsibi l i ty  t o  
t h e  c l i e n t  fo r  t h e  performance of the services i n  question as i f  the 
attorney o r  law f inn we& a par tner  of the other attorneys involved. 
The c l ien t .  s h a l l  b e  furnished w i t h  a copy of  the signed contzact and 
any subsequent notices o r  consents. A l l  provisions of  DR 2-10? 
s h a l l  apply tu such f ee  contracts. 

(2) - The contract sha l l  contain followinq provisions : 
(a) - "The u n d e r s i ~ e d  c l i e n t  has, before si-nq 

this contract,  received and read The Statement of Cl ient ' s  Riqhts, - --- - 
and unders tads  each of the r iqh ts  s e t  f o d  therein. The - --- - - 
undersiqned c l i e n t  - has signed - the statement - and received 5 signed 
COPY to keep t o  r e f e r  t o  while  beinq represented 2 the undessiqned ---- - 
attorney ( s ) . I' 

(b) "This contract m a y  & cancelled written 
notif icat ion the attorney - a t  - t i m e  within 3 business days of 
the date the contract bas signed, as shown below, and i f  cancelled --- - -- -- 
the c l i e n t  sha l l  not b e  obliqated t o  pay any fees t o  the a t t o r n e y ( ~ )  - - --- 
for the work performed during t h a t  t i m e .  I f  the attorney( s have 
7-- ---- 
advanced funds to others - in  representation -- of the c l i en t ,  
a t torneyts)  - are en t i t l ed  to  be reimbursed for such amounts as t h e y  -- -- 
have reasanably advanced on behalf of the c l i en t . "  
7 - -- 



(F)  The c o n t r a c t  f o r  r ep re sen t a t i on  of a c l i e n t  i n  a 
mat ter  set  f o r t h  i n  DR 2 - 1 0 6 ( E )  may provide f o r  a cont ingent  f e e  
arrangement a s  agreed upon by t h e  c l i e n t  and t h e  a t t o rney ,  except  
a s  l im i t ed  by t h e  fol lowing p rov i s ions .  

(1) Without p r i o r  cou r t  approval a s  s p e c i f i e d  
below, any cont ingent  f e e  which exceeds t h e  
fol lowing s tandards  s h a l l  be c l e a r l y  excess ive:  

( a )  33 1 /3% of any recovery up t o  $1 m i l l i o n  
through t h e  t i m e  of  f i l i n g  of an answer o r  t h e  
demand f o r  appointment of a r b i t r a t o r s .  

(b)  40% of any recovery up t o  $1  m i l l i o n  
through t h e  t r i a l  of t h e  case ;  

(c)  30% of any recovery between $1-2 mi l l i on ;  
( d )  20% of any recovery i n  excess of $2 

mi l l ion ;  
( e )  I f  a l l  defendants  admit l i a b i l i t y  a t  t h e  

t ime of f i l i n g  t h e i r  i n i t i a l  answers and reques t  a 
t r i a l  only on damages: 

(i) 33 1/3% of any recovery up t o  $1 
m i l l i o n  through t r i a l  ; 
(ii) 20% of any recovery between $1-2 

m i l l i o n  ; 
(iii) 15% of any recovery i n  excess of $2 

mi l l i on ;  
( f )  An a d d i t i o n a l  5% of any recovery a f t e r  

n o t i c e  of appeal  i s  f i l e d  o r  post-judgment r e l i e f  
o r  a c t i o n  i s  requ i red  f o r  recovery on t h e  
j udgment . 

( 2 )  I f  any c l i e n t  i s  unable t o  ob t a in  an a t to rney  of 
t h e  c l i e n t ' s  choice because of t h e  l i m i t a t i o n s  set  f o r t h  i n  
(F) ( l ) ,  the c l i e n t  may p e t i t i o n  t h e  c i r c u i t  c o u r t  f o r  approval of 
any f e e  c o n t r a c t  between t h e  c l i e n t  and an a t t o rney  of t h e  
c l i e n t ' s  choosing. Such au tho r i za t i on  s h a l l  be given i f  t h e  
cou r t  determines t h e  c l i e n t  has a complete understanding of h i s  
o r  he r  r i g h t s  and t h e  terms of t h e  proposed con t r ac t .  The 
app l i ca t i on  f o r  au tho r i za t i on  of such a c o n t r a c t  can be f i l e d  a s  
a s e p a r a t e  proceeding before  s u i t  o r  s imultaneously with t h e  
f i l i n g  of a complaint,  Proceedings thereon may occur before  
s e r v i c e  on t h e  defendant  and t h i s  a spec t  of t h e  f i l e  may be 
s ea l ed ,  Author iza t ion  of such a con t r ac t  s h a l l  no t  ba r  
subsequent i nqu i ry  a s  t o  whether t h e  f e e  a c t u a l l y  claimed o r  
charged i s  c l e a r l y  excess ive  under paragraphs (A)  and (B), 



(3) -- In cases where - the  c l r e n t  to receive - a recovery 
which w i l l  be paid t o  the  c l i e n t  on a  fu ture  s t ruc tured  o r  per iodic  --- -- - -  - 
bas i s ,  - the contingent - fee  percentage s h a l l  only b e  - calculated -- on the 
c o s t  of the s t ructured ve rd ic t  or set t lement  or, if the  cos t  is --- 
unknown, on the present  money value of the s t ruc tured  ve rd ic t  or -- -- 

' se t t l enen t ;  whichever ---- is  l e s s .  I f  the  damages and the fee  a r e  t o  be ------ 
paid out  over the  lonq term future  schedule then this l imi ta t ion  --- - 
does not apply.. N q  at torney may separately negotiate with the -- 
defendant f o r  t h a t  a t torney ' s  - - -  fees i n  a s t ructured ve rd ic t  or 
set t lement  where - such seoarate  negot ia t ions would place the a t torney  
in a. pos i t ion  of conf l i c t ,  - -  - 

( G )  Before - an a t torney  e n t e r s  - i n t o  5 contingent fee cont rac t  
f o r  reoresentat ion o f  a  c l i e n t  i n  a matter s e t  f o r t h  DR 2-106(E), - --  - -  - 
the at torney  s h a l l  provide the c l i e n t  with a c o ~ y  of the Statement - - - -- 
o f  C l i e n t ' s  Riqhts (in- the form approved bp the Supreme Court of - -- - 
FIorida) and s h a l l  a f ford  - the client .-- a full; and complete ouoortuniQ 

t o  understand each o f  the Riqhts as  set  fo r t h  there in-  $ CODY of - --- -- 
Statement, signed b~ both -- the c l i e n t  and the  at torney,  s h a l l  be -- 
given -- to t h e  c l i e n t  - t o  r e t a i n  and the  at torney s h a l l  keep a  copy & -- . 
the client's file- The Statement s h a l l  b_e_ re ta ined a at torney - 
with -- the written fee con t rac t  - and closinq statement under --- the same 
condit ions & requirements - as  O_ below. 

(H1 In the event there is a recovery, upon the- conclusion of 
the representat ion,  the attorney s h a l l  prepare a  c los ing  statement 
re f lec t ing  an i temization of a l l  cos t s  and expenses, together with 
the amount of  f e e  received by each pa r t i c ipa t ing  a t torney  o r  l a w  
f i m .  The- c lo s ing  statement s h a l l  be executed by a l l  pa r t i c ipa t ing  
attorneys,  a s  w e l l  as the c l i e n t ,  and each s h a l l  receive a  copy. 
Each p a a c i p a t i n g  attorney s h a l l  r e t a i n  a  copy of the wr i t ten  fee 

cont rac t  and c los ing  statement fo r  s ix  years a f t e r  execution of the 
c los ing  statement. Any contingent. fee  cont rac t  and closing 
statement s h a l l  be available f o r  inspect ion a t  reasonable t i m e s  by 

the c l i e n t ,  by any other  person upon Order of the Supreme Court of 
~ l o r i d a ,  by a C i rcu i t  Judge in  Florida,  a  re feree ,  grievance 

committee o r  authorized representat ives  of the Board of Governors of 
The Florida B a r .  



STA- OF CLIENT'S RIGHTS 

Before you, the prospective c l i e n t ,  arrange a contingency fee  
agreement with a lawyer, you should understand this Statement of 
your r i g h t s  as a c l i e n t ,  This Statement is n o t  a p a r t  of the ac tua l  
cont rac t  between you and your lawyer, bu t  as a prospective c l i e n t ,  
you should be aware o f ' t h e s e  r i g h t s :  

1. There is no l e g a l  requirement t ! a t  a lawyer charge a 
cl ient  a s e t  fee- o r  a. percentage o f  money recovered in a case, You, 
the c l i e n t ,  have the- r i g h t  to t a l k  with your lawyer about the 

proposed f e e  and to bargain about the r a t e  o r  percentage a s  in any 
o t h e r  cont rac t -  T f  you do not reach  an agregment w i t h  one lawyer 
you may talk. with o t h e r  Lawyers, 

2, Anr contingency f e e  con t rac t  must be- in writing and you 
have three (3)  business days t o  reconsider the cont rac t -  You may can 
the con t rac t  without any reason if you no t i fy  your lawyer i n  w r i t i n g  

w i t h i n  t h ree  (3  ) business days of signing the contract ,  If you withd 
from. the c o n t r a c t  w i t h i n  the f i r s t  t h r e e  ( 3  ) business days you do not 
owe- the lawyer a fee although you may be responsible f o r  the 
lawyer1 s a c t u a l  costs. during t h a t  time, If your  lawyer begins t o  
represent  you, your lawyer may n o t  withdraw from the case  without 
giving you not ice ,  de l iver ing  necessary papers t o  you, and allowing 
you time to employ another  lawyer. Often, your lawyer must obtain  
c o u r t  approval before  withdrawing from a case, I f  you discharge 

your lawyer without good cause a f t e r  the three-day period,  you may 

have to pay a fee f o r  work the lawyer has done- 
3 - Before h i r i n g  a lawyer, you, the c l i e n t ,  have the r i g h t  

t o  know about the lawyert s education, t r a i n i n g  and experience - I f  
you ask, the lawyer should t e l l  you s p e c i f i c a l l y  about h i s  o r  her  
ac tua l  experience deal ing with cases similar t o  yours. If you ask, 
the lawyer should provide information about spec ia l  t r a i n i n g  o r  
knowledge and give this information wri t ing request  
it. 

4. Before s igning a contingency fee  cont rac t  with you, a 
lawyer must advise you whether he o r  she intends t o  handle your case 

APPENDIX E 
-8- 



alone o r  whether o ther  lawyers w i l l  be helping with the case.  I f  
your lawyer intends t o  r e f e r  the case t o  other  lawyers he o r  she 
should t e l l  you what kind of fee  sharing arrangement w i l l  b e  made 
with the o ther  lawyers. I f  lawyers from d i f f e r e n t  law f inas  w i l l  

represent  you, a t  l e a s t  one lawyer from each law firm must sign the  
1 

contingency f e e  contsac t  . 
5 .  I f  your lawyer intends t o  r e f e r  your case to  another 

lawyer o r  counsel w i t h  o t h e r  lawyers, 
about t h a t  a t  the beginning. If  y o u  
later  decides t o  refer it to another 
o t h e r  lawyers, you should sign a new 
la--- You, the c l i e n t ,  aLso have 
lawyer working on  your case and each. 

your lawyer should t e l l  you 
lawyer takes t h e  case  and 

lawyer o r  to assoc ia te  with 
c o n t r a c t  which includes the  new 
the r i g h t  to c o n s u l t  w i t h  each 
lawyer is, l e g a l l y  responsible  

ta represent  your i n t e r e s t s  and is l e g a l l y  responsible  for the a c t s  
o f  the o t h e r  lawyers involved in the case. 

6, You,, the c l i e n t ,  have the r i g h t  t o  know in advance how 
you w i l l  need t o  pay the expenses and the  l e g a l  fees  a t  the  end of 
'the case. If you pay a depos i t  i n  advance f o r  cos t s ,  you:may ask 
reasonable questions about how the money w i l l  be o r  has been spent  
and how much o f  it remains unspent, Youk lawyer should g i v e  a 
reasonable est imate about fu ture  necessary cos t s ,  I f  your lawyer 
agrees t o  lend or: advance you money t o  prepare o r  research the case,  
you have the r i g h t  t o  h o w  per iod ica l ly  how much. money your lawyer 
has spent  on your behalf. You a lso  have the r i g h t  t o  decide, a f t e r  
consult ing w i t &  your lawyer, how much money is t o  be spent  t o  
prepare a case- If you pay the- expenses, you have the r i g h t  t o  
decide how much t o  spend, Your lawyer should a l so  inform you 
whether the f e e  w i l l  b e  based on the- gross amount recovered o r  on 
the amount recovered. minus the cos ts .  

7.. . YOU, the c l i e n t ,  have the r i g h t  t o  be  t o l d  by your lawyer 
about possible  adverse cons,equences if you l o s e  the case. Those 
adverse consequences might include money which you might have t o  pay 
t o  your lawyer f o r  c o s t s ,  and l i a b i l i t y  you might have f o r  
a t torney ' s  fees  t o  the other  s ide .  

8; You, the  c l i e n t ,  have the r i g h t  t o  receive and approve a 
c los ing  statement a t  the end of the  case before you pay any money. 
The statement must l i s t  a l l  of the  f inancia l  d e t a i l s  o f  the  e n t i r e  



~ 
. . 

case,  including the amount recovered, a11 expenses, and a p rec i se  
statement of your lawyer's f ee .  Until you approve the  closing 
statement you need not pay any money t o  anyone, including your 

I If; Lawyer. You a lso  have the  r i g h t  t o  have every lawyer o r  law firm 

I -.I working on your case sign this closing statement. 

I. 9. You, the c l i e n t ,  have the  r igh t  t o  ask your l awyer  a t  .- - 
li reasonable in te rva l s  how the case is progressing and t o  have these 

1 questions answered t o  the b e s t  of your lawyer' s a b i l i t y .  

I! 1 0  * You, the c l i e n t ,  have the  r i gh t  t o  make the  f i n a l  
decision regarding set t lement  of a case. Your lawyer must no t i f y  
you o f  a l l  o f f e r s  o f  set t lement  before  and a f t e r  the t r i a l .  O f f e r s  

li duzing the t r i a l  must be immediately communicated and you should 
consu l t  with. your Lawyer regarding whether t o  accept a settlement. 
However, you must make the final decis ion t o  accept  o r  r e j e c t  a 
settlement. 

Uc If a t  any- time, you, the. c l i e n t ,  be l ieve  that your 
lawyer has charged an excessive o r  i l l e g a l  fee ,  you, the c l i e n t ,  
have the r i g h t  t o  r epor t  the matter  t o  The Florida Bar, the  agency 
that oversees the p rac t i ce  and behavior of  a l l  lawyers in  Florida. 
For information on how to reach The Florida B a z ,  call 904-322-5286. 

o r  c o n t a e  t h e  l o c a l  ba r  associat ion,  Any disagreement between you 

and your lawyer about a f e e  can be taken t o  cour t  and you may wish 

t o  hise another Lawyer t o  help you resolve t h i s  disagreement- 
Usually fee disputes  must be handled in a separa te  lawsuit.  

I 1  - 
CLIENT SIGNATURE A3TORNEY SICIYATUXE 



OVERTON, J., concurring specially. 

I concur. I agree with Justice Ehrlich that the legal 

profession and this Court in the near future must address the 

matter of referral fees. 



EHRLICH, J., concurring specially. 

I join in and concur with the Court's decision and 

opinion, but feel constrained to express a few thoughts of my own 

in this area which is important to both the judicial system as a 

whole, the bar and the public. 

In 1977 The Florida Bar filed a petition for amendment of 

the Code of Professional Responsibility with this Court and 

included therein was a proposed maximum contingent fee schedule. 

This Court approved portions of the petition but declined to 

adopt the suggested maxirm contingent fee schedule. In the 

Matter of The Florida Bar, 349 So.2d 630 (Fla. 1977). 

The reasoning advanced by the Court for declining to adopt 

a maximum contingent fee schedule has lost none of its cogency 

and is as valid today as it was then. We have been given no 

competent evidence of overall abuse of the contingent fee system 

which would warrant limiting or curtailing the right of contract 

between attorney and client. 

However, one significant event has occurred which causes 

me to reconsider this question and to take a second look at a 

proposal for a maximan contingent fee schedule. The Florida 

legislature enacted the Comprehensive Malpractice Refom Act of 

1985 which imposes a schedule on attorneys' contingency fees in 

medical negligence cases. § 768.595, Fla. Stat. (1985). The Act 

provides that if this Court adopts a fee schedule, that the 

latter shall supersede the statutory schedule. While I seriously 

question the constitutional authority of the legislature to adopt 

a schedule of attorney's fees because of the doctrine of 

separation of powers, I construe this as a request from the 

legislature that this Court promulgate a contingency fee schedule 

in medical malpractice actions to assure that contingency fees 

are not "inadequate or oexcessive" and that such fees are "fair 

and reasonable to assure proper representation" of the public in 

medical malpractice cases. I do not take lightly any request 

from a coordinate branch of government. For this reason alone, 

and with great misgivings and trepidation about taking the first 

critical step which impinges upon the constitutional guarantee of 

freedom of contract and the right of citizens to contract freely 



without governmental restraints so long as no fraud or deception 

is practiced, I am of the opinion, albeit reluctantly, that we 

should adopt a schedule of maximum contingency fees. 

I recognize and appreciate that the legislative request is 

for a maximum contingency fee schedule confined to medical 

malpractice cases, but I cannot rationalize why such a schedule 

should be confined solely to the medical malpractice field and 

not to the entire area of personal injuq cases. 1 am truly 

impressed by the studies made by and the joint report of The 

Special Commission to Study Contingent Fees and Referrral 

Practices and the Tort Litigation Review Commission, and I defer 

to their considered judgment that the schedule be not confined to 

medical malpractice cases. 

The bar's petition is confined to DR 2-106 of the Code of 

Professional Responsibility entitled "Fees for Legal Services." 

I am of the opinion that we are making a mistake in seeking to 

amend DR 2-106 without at the same time amending DR 2-107 

entitled "Division of Fees Among Lawyers." I do not believe we 

can deal fairly with attorneys' fees without addressing the 

matter of referral fees. The legislature has expressed its view 

in this area in section 768.595(4), Florida Statutes (1985). 1 

Here again, I am of the opinion that the matter of division of 

fees among lawyers lies within the exclusive domain of the 

judiciary, but we should give heed to an expression by the 

legislature. 

1. 5 768.595(4) reads: 
(4) Each attorney or law firm sharing in a fee shall be 
legally liable to the claimant for any professional 
malpractice of any other attorney or law firm sharing in 
the fee to the same extent as if they were partners. No 
attorney shall share in any fee unless the attorney shall 
be available to the claimant for consultation concerning 
the matter. No attorney or any other person shall receive 
any fee merely for referring a claimant to another attorney 
for representation. The terms for sharing of any fee shall 
be disclosed to and approved by the client i n  a written 
document signed by the client and all attorneys or law 
firms sharing in the fee. The court shall inquire into the 
division of fees among attorneys and shall have the power 
to modify the division of fees between attorneys. 



The f a c t  of l i f e  today i n  the  p rac t i ce  of law i s  

spec ia l i za t ion ,  p a r t i c u l a r l y  i n  the  personal in ju ry  f i e l d .  The 

proper handling of most medical malpractice cases requires  a high 

degree of exper t i se  which can only be acquired through time 

consuming experience. The same can be s a i d  f o r  product l i a b i l i t y  

cases.  Referra l  of these cases and others  i n  t h e  personal  i n j u r y  

f i e l d  may well  be the  r u l e  r a t h e r  than the  exception. Therefore 

it i s  d i f f i c u l t  t o  t a l k  about a f e e  which the  a t torney charges 

the  c l i e n t  without a l s o  considering how the  lawyer has t o  d iv ide  

h i s  f ee  with the  r e f e r r i n g  a t torney.  

If we a r e  going t o  put a  cap on the  amount of f e e  t h a t  can 

be charged a c l i e n t ,  we should a l s o  put  a  cap on r e f e r r a l  f e e s .  

The d iv i s ion  of f ees  among lawyers d i r e c t l y  a f f e c t s  the  f e e  t o  be 

r e t a ined  by t h e  lawyer who c a r r i e s  the  laboring oar  i n  the  

l i t i g a t i o n ,  and i t  i s  d i f f i c u l t ,  t o  say the  l e a s t ,  t o  consider 

one without considering the  o ther .  

I well  apprecia te  t h a t  the  selfsame cons t i tu t iona l  

argument aga ins t  a  maximum f e e  schedule i n  contingency f e e  cases 

can be made agains t  pu t t ing  a cap o r  otherwise regula t ing  t h e  

d iv i s ion  of fees  among'lawyers. Having a l ready crossed t h a t  

f i r s t  hurdle f o r  t h e  reasons previously expressed, I have no 

problem with the  matter  of d iv is ion  of fees  among lawyers. 

Ic i s  my earnes t  hope t h a t  the  bar w i l l  study the  quest ion 

of the  d iv i s ion  of fees  among lawyers with the  same o b j e c t i v i t y  

and scholarship t h a t  it gave to  the  mat ter  of contingency f e e s ,  

and t h a t  it w i l l  make a n  ea r ly  r epor t  thereon t o  the  Court along 

with i t s  recommendations. 



BARKETT, J.,  concurring i n  p a r t ,  d i s s e n t i n g  i n  p a r t .  

I concur with the  adoption of the  r u l e  e s t ab l i shed  by the  

majori ty except  f o r  t h e  l i m i t a t i o n s  imposed on contingency f e e  

agreements, t o  which I d i s s e n t .  

This matter  comes before  us upon t h e  i n v i t a t i o n  of the  Bar 

( i n  tu rn  ac t ing  upon the  " i n v i t a t i o n "  of the  l e g i s l a t u r e * )  t o  

r egu la t e  business c o n t r a c t s  between f r e e l y  con t rac t ing  p a r t i e s .  

I have grave r e se rva t ions  about both the  manner i n  which t h i s  

cause a r r i v e s  before us and t h e  c o n s t i t u t i o n a l  p ropr i e ty  of 

i n f r i n g i n g  upon a p a r t y ' s  r i g h t  t o  con t rac t .  I cannot  express my 

concerns any b e t t e r  than former J u s t i c e  Alan Sundberg d i d  i n  h i s  

minori ty opinion t o  the  J o i n t  Report of The Commission t o  Study 

Contingency Fees and t h e  Tor t  L i t i g a t i o n  Review Commission: 

On J u l y  14, 1977, the  Supreme Court of F lor ida  
published i ts  o p i n i o n . i n  the  case  of In  t h e  Matter of 
The Flor ida  Bar, 349 So.2d 630 (Fla .  1977) , wherein 
The F lo r ida  Bar ' s  p e t i t i o n  t o  impose a  maximum 
contingent  f e e  schedule was r e j ec t ed .  The p e t i t i o n  
was r e j e c t e d  because of the  absence of competent 
evidence of abuse necessary t o  impose a  r e s t r i c t i o n  
upon the  lawyer 's  c o n s t i t u t i o n a l  guarantee of freedom 
of con t rac t .  I n  denying the  p e t i t i o n  t h e  Court 
reminded t h e  Bar of some p r inc ip le s  r e l a t e d  t o  
freedom of con t rac t  pro tec ted  bv both the  f e d e r a l  and 
Flor ida  c o n s t i t u t i o n s  which I b i l i e v e  bear  repeat ing .  
Quoting from S t a t e  v. Ives ,  123 F la .  401, 167 So. 394 
(19361, a  case dea l ing  with l e g i s l a t i o n  grant ing  t o  
the  Board of Barber Examiners the  a u t h o r i t v  t o  
e s t a b l i s h  minimum charges fo r  barbering se;vices, it 
w a s  s a id :  

"The r i g h t  t o  make con t rac t s  of any kind,  
so  long a s  no fraud o r  deception is 
prac t iced  and t h e  c o n t r a c t s  a r e  l e g a l  i n  
a l l  r e spec t s ,  is an  element of c i v i l  
l i b e r t y  possessed by a l l  persons who a r e  
s u i  j u r i s  . " ( c i t a t i o n s  omitted) . 
" I t  is both a  l i b e r t y  and property r i g h t  
and is wi th in  t h e  protec t ion  of the  
guarant ies  aga ins t  t h e  taking of l i b e r t y  o r  
property without  due process of law". 
( c i t a t i o n s  omitted) . 
" I t  fol lows,  t he re fo re ,  t h a t  n e i t h e r  t h e  
f ede ra l  nor s t a t e  governments may impose 
any a r b i t r a r y  o r  unreasonable r e s t r a i n t  on 
the  freedom of cont rac t . "  

" 'That  freedom however is not  an absolu te ,  
bu t  a  q u a l i f i e d  r i g h t  and is t h e r e f o r e  
sub jec t  t o  a  reasonable r e s t r a i n t  i n  t h e  

*We a r e  not  c a l l e d  upon a t  t h i s  time t o  r u l e  upon the 
v a l i d i t y  of t h e  l e g i s l a t i v e  " i n v i t a t i o n "  contained i n  sec t ion  
768.595(7) ( a ) ,  F lor ida  S t a t u t e s  (1985) . 



h t e r e s t  af the  p a l &  weUare,'" 
( c i t a t i o n s  omitted) . 
"Freedom of con t rac t  is the  general  ru le ;  
r e s t r a i n t  is the exception, and when it is 
exercised t o  place l imi ta t ions  upon the  
r i g h t  t o  con t rac t ,  the  power, when 
exercised, must not be a rb i t r a ry  o r  

I t  is d i f f i c u l t  t o  address a "problem" ( t h e  "pr&lem of 

contingency fees" ) which even the  majority perplexingly concedes 

does not  ex i s t .  The apparent consensus is t h a t  there  is s t i l l  no 

competent evidence of abuse of the  contingency f e e  system. 

Indeed, The Florida.  B a r ' s  b r i e f  expressly notes : 

[Nlei ther  of  the  two c o d s a i o n s  nor the  Flor ida 
l eg i s l a tu r e  c i t e  any spec i f i c  findings of  abuse of 
the contingency f e e  systam. . , . 
Moreover, mechanisms presen t ly  e x i s t  t o  adequately co r r ec t  

any spec i f i c a l l y  detarmined abuse. I cannot approve the  

establishment of a genera l  a l e  app l icab le  . to a l l  t o  address a 

problem which may b e  created by a. few. I n  my opinion, the wiser  

course would be t o  cor rec t  t h e  excesses a s  they occur. 

In addition, the impetus f o r  this r u l e  change is the  g r e a t  

c o s t  o f  medical malpractice. 1 am r e l u c t a n t  t o  concur w i t h  t h e  

majority without evidence t h a t  t he  cuxtailment of the  r i g h t  t o  

con t rac t  w i l l  reduce the cos t s  of medical malpractice. The jury 

award t o  the  injured p l a i n t i f f  w i l l ,  presumably, remain the  sauna. 

I can perceive no va l id  cor re la t ion  between the l imi ta t ions  on 

contingency fee  agreements and the cos t s  of medical malpractice. 

A s  t he  New Hampshire Supreme Court sa id  i n  Carson v .  Maurer, 120 

N.H.  9 2 5 ,  424 A.2d 825, 839 (1980) : 

There is no "d i r ec t  evidence t h a t  ju r ies  consider 
a t to rney ' s  fees  i n  coming t o  a v e r d i c t  . . ." and " a t  
l e a s t  one study shows that ju r ies  do not include an 
assessment of the  lawyer's contingency fee  i n  t h e i r  
allotment of damages." Jenkins, 52 S.Cal.L.Rev. a t  
943.  Reapportionment of damage awards, therefore ,  is 
l ike ly  t o  have an i n s ign i f i c an t  e f f e c t  on the  s i z e  of 
awards, thereby doihg l i t t l e  t o  reduce medical 
malpractice insurance r a t e s  or t o  con t ro l  heal th  care  
cos t s .  

Moreover, the  majority only deals  with a small p a r t  of the  

perceived problem. The major i ty 's  proposed so lu t ion ,  f o r  

example, f a i l s  t o  address the  high cos t  (consis t ing primarily of  



expert witness fees )  of presenting such cases t o  jur ies .  I f  we 

must ac t ,  I would ( re luc tan t ly)  l i m i t  the fee schedule only t o  

medical malpractice cases and subsequently determine whether the 

change has effectuated the desired r e s u l t  before applying It  t o  

any other areas. 

I a l so  f a i l  t o  discern any r a t i ona l  basiq for  the adoption 

by the majority of the  fee schedule recommended by the Commission 

instead of t h a t  of The Florida Bar. (Although I concede t h a t  

ne i ther  suggested schedule even purports t o  be based on empirical 

data  but  is r a the r  a r b i t r a r i l y  chosen.) 

Lastly,  and m o s t  importantly, I am re luc tan t  t o  tamper 

with a system that does indeed provide the proverbial  key to  the 

courthouse door. Without the contingency fee  system, the vas t  

majority of  ou r  c i t i z ens  would be unable even fo e n t e r  the  arena, 

muck less to  fight evenly aga ins t  those who, knowing t h e i r  

advantage, would (by v i r tue  02 human nature alone, never mind 

malice o r  bad motives) not he s i t a t e  to press it. 

ADKINS and SEW?, JJ. ,  Concur 
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