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STATEMENT OF THE CASE AND FACTS 

Respondent agrees w i t h  the  S t a t m t  of Case and Facts presented 

by Pet i t ioner .  



Petitioner argues tha t  the D i s t r i c t  Court held that a ci t izen does 

not have the r ight  t o  refuse to submit t o  a chemical test for  blood alcohol 

thereby conflicting w i t h  the decisions i n  S d r i n e  v. State,  386 So.2d 546 

(Fla. 1980) , S m i t h  v. State,  378 So. 2d 281 (Fla. 1979) ; State v. Ducksworth, 

408 So.2d 589 (Fla. 2d DCA 1981); Brawn v. State,  412 So.2d 23 (Fla. 2d DCA 

1982); and State v. Gunn, 408 So.2d 642 (Fla. 4 t h  DCA 1982); a l l  of which hold 

that  a person may refuse to submit to a chemical breath test for  blood alcohol. 

Respondent answers and argues that  the D i s t r i c t  Court i n  this case did not hold 

tha t  the State can require a person to submit to a chemical test for  blood alcohol, 

but held specifically that  a person m y  choose not to submit. 

Respondent argues tha t  Petitioner seizes u p n  an argument of semantics 

and not law and bases h i s  a r w n t  on the Distr ict  Court's analysis of the 

distinction between "a right" and an "option" not to submit t o  a chemical test for 

blood alcohol. The substance of the holding is still the same, and the holding is 

tha t  a person does not have t o  subnit unless he chooses to do so. 

The D i s t r i c t  Court's analysis of "right" vs "option" is dictum and does 

not affect  the holding which remains that  a person may refuse the chemical breath 

test should he choose to do so. 



ISSUE I 

WIIETHER TIE DECISIO&i OF THE FIFTH DISTRICT COURT 
OF APPEAL REVERSING THE DECISION OF THE LOWER 
COUm AND HOLDING THAT PETITIOhTRS DID NOT ETA. 
A LEGAT, RIGHT TO REFUSE TO SENIT TO A c3lEMICAL 
TEST EXPRESSLY AND D I m Y  CONFLICTS PEW TEE 
DECISION OF THIS COUm I N  SAMBRINE V. STATE, 
386 So.2d 546 (Fla. 1980) AND SMITH V. STATE, 
378 So.2d 281 (Fla. 1979), AS AS THE SECOND 
DISTRICT COURT OF APPEAL IN STATE V. W(2IGWRTHI 
408 So.2d 589 (Fla. 2d DCA 1981); B R m I  V. STATE, 
412 So.2d 23 (Fla. 2d DCA 1982); AND STATE V. PAGACH, 
442 So.2d 331 (Fla. 2d DCA 1983) AND THE FOuRITI 
DISTFCIT C O W  OF APPEAL I31 STATE V. GUNN, 408 So.2d 
642 (Fla. 4th DCA 1982). 

Pe t i t ioner  contends that t h e  D i s t r i c t  Court held  that a person 

does not  have t he  r i g h t  to refuse  to submit to a chemical test and. such holding 

con f l i c t s  with Sambrine v.  S t a t e ,  386 So.2d 546 (Fla. 1980); Smith v. S ta te ,  

378 So.2d 281 (Fla. 1979); S t a t e  v. Gunn ,  408 So.2d 642 (Fla. 4th DCA 1982); 

S t a t e  v. Ducksworth, 408 So.2d 589 (Fla. 2d X A  1981); Brown v. S t a t e ,  412 So.2d 

23 (Fla. 2d DCA 1982); and S t a t e  v. Pagach, 442 So.2d 331 pa la. 2d DCA 1983). 

Respondent agrees t h a t  t h e  cases with which Pe t i t ioner  a l l eges  c o n f l i c t  hold t h a t  

a person does have t h e  r i g h t  to refuse  to submit to a chemical b rea th  test f o r  

blood alcohol. However, Respondent disagrees and argues t h a t  t h e  decision of t h e  

D i s t r i c t  Court herein  spec i f i c a l l y  agrees with the c i t e d  cases and does not  conf l i c t .  

Ftespondent argues t h a t  t he  decision of  t h e  D i s t r i c t  Court of  Appeal agrees with t h e  

c i t e d  cases and holds t h a t  each Pe t i t ioner  herein' had the r i g h t  to refuse  to take 

t he  chemical b rea th  test f o r  blood alcohol. 

The D i s t r i c t  Court characterized t h e  r i g h t  as an "option" as opposed 

to a t r u e  l e g a l  r i g h t  f o r  t h e  reason that t he  l eg i s l a tu r e  imposed a penalty for 

t he  exercise  of  the "right ."  Ftespondent argues that Pe t i t ioners  base t h e i r  

a l l ega t ion  of  c o n f l i c t  upon t he  District Court 's  analys is  of  t h e  l a w  presenting 



m the citizen with an option as opposed to a true legal right.  Nevertheless, 

the citizen has the right to exercise the option to refuse t o  take the tes t ,  

and therefore, the right to refuse. This is a matter of semantics, and it is 

not a ma t t e r  of law. Petitioners seize u p n  this language and allege conflict,  

but Petitioners ignore the holding which is that  the citizen has the right t o  

exercise h i s  option to refuse t o  submit to a chemical breath t e s t  for  which the 

law imposes a penalty. This statement of the rule of law does not conflict with 

the rule of law enunciated i n  the cited cases. 

Respondent argxes that the District Court held that  the results  of 

the chemical t e s t s  given to each Petitioner were adn-issible as evidence a t  thei r  

t r i a l  even though the warning did not correctly s ta te  the law. The District 

Court sub judice specifically applied S h r i n e  v. State, 386 So.2d 546 (Fla. 

1980) and Pardo v. State, 429 %.2d 1313 (Fla. 5th DCA 1983). 

In S h r i n e ,  supra, the defendant stood charged with two counts of 

manslaughter by operating a vehicle while intoxicated, and he refused t o  take a 

chemical breath test for blood alcohol. Law enforcement officers took him t o  a 

hospital and administered a blood t e s t  despite the defendant's refusal t o  consent. 

This court held that  the defendant had the right t o  refuse to a chemical t e s t  for  

blood alcohol. The decision of the District Court sub judice also held that  the 

petitioners had the right to refuse the chemical t e s t  for blood alcohol. Here, 

hmever, the Petitioners did not refuse but s u h i t t e d  to the test. 

In Pardo, supra, law e n f o r c a n t  officers administered a chemical t e s t  -- 

for blood alcohol by taking a blood specimen from the defendat  and without the 

defendant's objection. Law e n f o r m n t  officers did not warn him of the consqences  

of refusal to submit to the testing. The District Court held that  the State 's  

failure to warn did not affect the admissibility of the results of the t e s t  where 

the defendant did choose the tes t .  Here, the Petitioners did choose to take the 
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a t e s t ,  but the District Court folluwed its holding i n  Pardo that the failure 

to  give the warning does not affect the admissibility of the t e s t  results 

when the defendant submits. 

In the case sub judice, the District Court specifically held 

that the results of a chemical t e s t  for blood alcohol are admissible despite 

a warning that does not accurately s ta te  the law. Neither Sarrubrine, supra, 

nor any of the cited cases with which there is an alleged conflict so hold. 

There is, therefore, no conflict. 



Respondent concludes, therefore, that there is no conflict between 

the decision of the District Court of Appeal i n  th i s  case and the decision i n  

the cited cases, and respectfully requests that the Court deny the Petition for 

the reason that  there is no jurisdictional conflict. 

Respectully submitted, 

swm L. m m s  
STATE ATIOrnW f l  
BY: 
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