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STATEMENT OF THE CASE 

The Petitioner was found guilty by a jury in the 

County Court of Broward County, of the offense of Driving 

While Under the Influence of Alcoholic Beverages, on 14 July 

1983. She timely appealed and the Circuit Court of Broward 

County, sitting in its Appellate capacity, issued, on 8 May 

1985, its decision reversing the Petitioner's conviction and 

remanded for new trial [See A. 1 to this Brief]. 

Thereafter, the State of Florida sought review of 

the matter in the District Court of Appeals of Florida, 

Fourth District, which Court, on 22 January 1986, authored 

a seven (7) page opinion quashing the Circuit Judge's Order 

a and reinstated Petitioner's conviction [See A. 2 to this Brief]. 

The Petitioner then filed her Petition for Rehearing, 

Motion to Certify Conflict [See A. 3 to this Brief], which 

was denied by the Court on 12 February 1986. 

Notice of Certiorari followed. 



SUMMARY OF ARGUMENT 

The P e t i t i o n e r ,  i n  h e r  B r i e f  upon J u r i s d i c t i o n ,  

u r g e s  t h i s  Cou r t  t o  f i n d  t h a t  t h e  Fou r th  D i s t r i c t  Cour t  of  

Appeals  ha s  c r e a t e d  c o n f l i c t  w i t h  t h e  Th i rd  D i s t r i c t  Cour t  

of  Appeals  when, i n  r e v e r s i n g  t h e  d e c i s i o n  of t h e  C i r c u i t  

Judge,  t h e  Fou r th  D i s t r i c t  i n  c o n s i d e r i n g  Machin v .  S t a t e ,  

213 So.2d 499 ( F l a .  3 DCA 1 9 6 8 ) ,  cer t .  den i ed  221 So.2d 747 

( F l a .  1 9 6 8 ) ,  and Wells v. S t a t e ,  468 So.2d 1087 ( F l a .  3 DCA 

1985) [which c a s e s  P e t i t i o n e r  r e l i e d  upon] s t a t e d  t h a t  a s  

t o  t h o s e  t w o  Th i rd  D i s t r i c t  c a s e s ,  "We r e s p e c t f u l l y  d i s a g r e e  

w i t h  t h e  r e s u l t s  i n  t h o s e  c a s e s . "  [ op in ion  a t  Page 61. 

Th i s  d i sagreement  i s  upon F i f t h  Amendment i s s u e s ,  

and c r e a t e s  c o n f l i c t s  between t h e  D i s t r i c t s ,  f o r  which 

c e r t i o r a r i  w i l l  l i e .  



REASONS FOR GRANTING WRIT 

THE DECISION OF THE FOURTH DISTRICT 
COURT OF APPEALS CREATES CONFLICT 
WITH DECISIONS OF THE THIRD DIS- 
TRICT COURT OF APPEALS ON MATTERS 
RELATIVE TO FIFTH AMENDMENT TESTI- 
MONIAL COMblUNICATIONS. 

The l e n g t h y  op in ion  by t h e  D i s t r i c t  Cour t  o u t l i n e s  

some of t h e  f a c t s  germane t o  t h i s  i s s u e ,  a t  l e a s t  f o r  purposes  

of t h i s  J u r i s d i c t i o n a l  B r i e f .  

A t  t h e  d i r e c t i o n  of  t h e  T r i a l  Cour t  Judge and upon 

t h e  r e q u e s t  of t h e  S t a t e ,  t h e  P e t i t i o n e r  was compelled t o  

speak [ f o r  purposes  of comparing t h e  q u a l i t y  of  he r  v o i c e  on 

t h e  n i g h t  of  he r  a r r e s t  t o  t h a t  t i m e  i n  t h e  courtroom] and,  

under  t h e  d i r e c t i o n  of  t h e  a r r e s t i n g  policeman,  t o  perform 

" r o a d s i d e  s o b r i e t y  tests" t h a t  s h e  had performed on t h e  n i g h t  

of he r  a r r e s t .  

The D i s t r i c t  Cour t  o u t l i n e d  what it f e l t  was t h e  

law on t h e  s u b j e c t ,  r e l y i n g  mos t ly  upon F e d e r a l  c a s e  law, and 

f i n d i n g  t h e  r equ i r emen t s  of t h e  T r i a l  Cou r t  v i s  a  v i s  t h e  

P e t i t i o n e r  was grounded upon "non t e s t i m o n i a l "  a c t i o n s .  

The Appeals  Cour t ,  i n  i t s  r u l i n g ,  no ted  t h a t  t h e r e  

a r e  two Thi rd  D i s t r i c t  Cour t  of Appeals  c a s e s ,  Machin v.  

S t a t e ,  213 So.2d 499 ( F l a .  3 DCA 1 9 6 8 ) ,  cer t .  den i ed  221 So.2d 

747 (F l a .  1968) and W e l l s  v. S t a t e ,  468 So.2d 1087 ( F l a .  3 

DCA 1985 ) ,  which P e t i t i o n e r  contended w e r e  F l o r i d a  law cogent-  

@ l y  on p o i n t  t o  t h e  i s s u e s  p r e sen t ed .  The Fou r th  D i s t r i c t  



Cour t  of  Appeals  acknowledged t h o s e  c a s e s  and s t a t e s ,  "We 

r e s p e c t f u l l y  d i s a g r e e  w i t h  t h e  r e s u l t s  i n  t h o s e  c a s e s . "  [ a t  

Page 61 . 
Thi s ,  t h e  P e t i t i o n e r  submi t s ,  i s  s u f f i c i e n t  t o  i n -  

voke t h e  c e r t i o r a r i  j u r i s d i c t i o n  of  t h i s  Cour t  t o  rev iew t h i s  

most impor t an t  o f  i s s u e s ,  f o r  t h e  Four th  D i s t r i c t  Cour t  of  

Appeals ha s  c r e a t e d  c o n f l i c t  w i t h  t h e  Th i rd  D i s t r i c t  Cour t  

of Appeals  of  F l o r i d a .  



CONCLUSION 

On t h e  b a s i s  of t h e  fo r ego ing ,  t h e  P e t i t i o n e r  

p r a y s  t h a t  t h i s  Cour t  i s s u e  i t s  W r i t  of C e r t i o r a r i ,  and 

t h e r e a f t e r  do  a s  seems j u s t  and p rope r  under  t h e  circum- 

s t a n c e s .  
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