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STATEMENT OF THE CASE 

T h i s  d i s c i p l i n a r y  p r o c e e d i n g  i s  b e f o r e  t h e  Cour t  upon 

p e t i t i o n e r ' s  P e t i t i o n  f o r  Review o f  t h e  Repor t  o f  t h e  R e f e r e e  

f i n d i n g  p e t i t i o n e r ,  John H .  Lowe, Jr. ,  i n  v i o l a t i o n  o f  The 

F l o r i d a  B a r  Code o f  P r o f e s s i o n a l  R e s p o n s i b i l i t y  D i s c i p l i n a r y  Rule  

1-102 ( A )  ( 4 )  ( m i s r e p r e s e n t a t i o n )  and DR 2-106 ( A )  ( e x c e s s i v e  f e e s )  . 
A d d i t i o n a l l y ,  p e t i t i o n e r  s e e k s  r e v i e w  o f  t h e  r e f e r e e ' s  

recommendation o f  d i s c i p l i n a r y  p e n a l t y ,  t o  w i t  : s u s p e n s i o n  f o r  

t h i r t y - s i x  (36)  months and t h e r e a f t e r  u n t i l  h e  s h a l l  p rove  h i s  

r e h a b i l i t a t i o n  and f o r  a n  i n d e f i n i t e  p e r i o d  u n t i l  h e  s h a l l  pay 

t h e  c o s t s  o f  t h e s e  p r o c e e d i n g s  i n  t h e  amount o f  $2,272.09 and 

make r e s t i t u t i o n  t o  h i s  c l i e n t  i n  t h e  amount o f  $7,500.00. 

The P e t i t i o n e r  i n  t h i s  P e t i t i o n  f o r  Review i s  John H .  Lowe, 

Jr. and t h e  responden t  i s  The F l o r i d a  B a r .  I n  t h i s  Answer B r i e f ,  

each  p a r t y  w i l l  b e  r e f e r r e d  t o  as t h e y  appeared  b e f o r e  t h e  

r e f e r e e .  Record r e f e r e n c e s  i n  t h i s  Answer B r i e f  a r e  t o  p o r t i o n s  

o f  t h e  t r i a l  t r a n s c r i p t s ,  p l e a d i n g s  and e x h i b i t s  a s  t h e y  e x i s t  i n  

t h e  r e c o r d .  T r a n s c r i p t s  w i l l  b e  c i t e d  i n  t h e  f o l l o w i n g  manner: 

F i n a l  Hear ing  o f  June  26, 1986 - TR I 

C o n t i n u a t i o n  o f  F i n a l  Hear ing  o f  J u l y  28, 1986 - TR I1 

C o n t i n u a t i o n  o f  F i n a l  Hear ing  o f  Aug. 21, 1986 - TR I11 

S e n t e n c i n g  Hear ing  o f  S e p t .  26, 1986 - TR I V  

E v i d e n t i a r y  Hear ing  on Motion f o r  Rehear ing  J a n .  1 3 ,  1987 - 
TR V 

Hear ing  on R e f e r e e ' s  Proposed Repor t  Feb. 10 ,  1987 - TR V I  



STATEMENT OF THE FACTS 

S g t .  Robert  Ingram, a n  U .  S. Army R.O.T.C.  s u p e r v i s o r  w i t h  

t h e  H i l l s b o r o u g h  County School  System, f i r s t  knew responden t  when 

r e s p o n d e n t  was a n  R.O.T.C. c a d e t  a t  H i l l s b o r o u g h  High School  i n  

1969. S g t .  Ingram r e t i r e d  from t h e  U .  S. army i n  1980. [TR I 

20, 21; TR I1 4 1 .  

I n  J u l y ,  1980 S g t .  Ingram e n c o u n t e r e d  r e s p o n d e n t ,  who was 

t h e n  a  p r a c t i c i n g  a t t o r n e y ,  a t  t h e  H i l l s b o r o u g h  County Cour thouse  

and e x p l a i n e d  t o  r e sponden t  t h a t  he was t r y i n g  t o  f i n d  an 

a t t o r n e y  t o  r e p r e s e n t  him i n  a  t o r t  c l a i m  a g a i n s t  t h e  Uni ted  

S t a t e s  Army and t h e  H i l l s b o r o u g h  County School  System i n v o l v i n g  a  

p u r p o r t e d  m i l i t a r y - r e l a t e d  o r  o c c u p a t i o n a l  d i s a b i l i t y .  [Bar 

E x h i b i t  4 1 .  Respondent,  who was r e c e n t l y  a d m i t t e d  t o  t h e  Bar i n  

May, 1980,  ag reed  t o  r e p r e s e n t  S g t .  Ingram i n  h i s  s u i t  a g a i n s t  

t h e  U.  S. Army and t h e  H i l l s b o r o u g h  County School  System. [TR I 

21; T R  I1 31. 

On September 1 7 ,  1980, r e s p o n d e n t  d r a f t e d  and had responden t  

s i g n  a n  employment c o n t r a c t  where in  responden t  would r e c e i v e  a  

$5,000.00 u p f r o n t  r e t a i n e r ,  and f o r t y  (40)  p e r c e n t  o f  a l l  f u t u r e  

t r i a l  p roceeds  i n v o l v i n g  t h e  f e d e r a l  c a s e .  I n  a d d i t i o n  t o  t h e  

$5,000.00 f e e ,  S g t .  Ingram was t o  pay a l l  c o s t s  o f  t h e  

p roceed ing .  [Bar E x h i b i t  61 . 
S g t .  Ingram p a i d  responden t  t h e  $5,000.00 u p f r o n t  r e t a i n e r ,  

which he o b t a i n e d  by p l a c i n g  a  second mortgage on h i s  home. H e  



later paid several hundred dollars in costs, as well. [TR I 

23-251. At the time, Sgt. Ingram's sole source of income was his 

retirement pension. [TR I 211. 

On June 10, 1981, respondent filed a Complaint against the 

United States and the Hi llsborough County School Board a1 leging 

outrageous infliction of emotional distress and negligence that 

caused Sgt. Ingram permanent mental, nervous, emotional and 

physical injuries. [Bar Exhibit 41. In the Complaint, styled 

Ingram v. United States, Case No. 81-538, (M.D. Fla.), 

respondent alleged damages in the amount of ten million 

($10,000,000.00) dollars. [Bar Exhibit 4, Complaint]. 

On March 10, 1982, the case was set for jury trial during 

the weeks of February 7, 14 and 21, 1983, by Order of U. S. 

District Judge William Terrell Hodges. [Bar Exhibit 41. On 

March 24, 1982, pursuant to respondent's Motion for Recusal, 

Judge Hodges removed himself from the case. On November 18, 

1982, by Order of U. S. District Judge Ben Krentzman, the case 

was dismissed against the Hillsborough County School Board, with 

leave for plaintiff to Amend the Complaint within twenty days. 

Respondent failed to file an Amended Complaint and, on January 5, 

1983, Sgt. Ingram's case against the Hillsborough County School 

Board was dismissed without prejudice. [Bar Exhibit 41 . As for 

the remaining defendant, on December 22, 1982, the United States 



filed a Motion to Dismiss or in the Alternative, for Summary 

Judgment and, on January 14, 1983, respondent filed a response. 

On February 2, 1983, Judge Krentzman denied the United States' 

Motion for Summary Judgment and, again, allowed respondent to 

Amend the Complaint. [Bar Exhibit 41. 

Despite respondent's knowledge of the status of the above 

case, in January, 1983, respondent contacted Sgt. Ingram and 

requested $7,500.00, misrepresenting to his client that he 

needed the funds to defray costs for what Sgt. Ingram believed to 

be the upcoming federal trial during the weeks of February 7, 14 

and 21, 1983. [TR I 331. At that time, the case was not set for 

trial. [Bar Exhibit 41 . 
As a result, Sgt. Ingram, wrote respondent a check in the 

amount of $300.00 and again mortgaged his home to pay respondent 

the balance of the $7,500.00 respondent demanded for costs for 

the purported trial. [ TR I 35-40]. When the trial did not take 

place and respondent failed to return any of the $7,500.00, Sgt. 

Ingram made several attempts to have respondent provide him with 

an accounting of the funds. [TR I 461. After several demands for 

an itemized statement, Sgt. Ingram appeared at respondent's 

office and, again, demanded an accounting of the $7,500.00 he had 

paid. [TR I 471. Respondent issued Sgt. Ingram a receipt in the 

amount of $7,500.00 dated January 19, 1983. [Bar Exhibit 151. 

In October, 1983, after no progress was made on the federal 

case and no accounting was made of the $7,500.00 paid, Sgt. 

Ingram fired respondent and later, in February, 1984, hired 

attorney, J. Styles Wilson. [TR I11 61. On June 22, 1984, Sgt. 



Ingram's federal case was voluntarily dismissed by stipulation of 

counsels. [TR I11 91. Mr. Wilson stated that the dismissal was 

in Sgt. Ingram's best interest. [TR I11 91. 

Respondent, in his defense to Sgt. Ingram's charges 

regarding the $7,500.00, stated that the $7,500.00 paid by Sgt. 

Ingram on January 19, 1983 represented fees for past services, 

although respondent, at no time, had provided Sgt. Ingram with 

either a written fee statement or a written accounting of 

the fees in question. [TR I 39; TR I1 351. 

At the grievance committee hearing, in defense of his 

position, respondent produced statements for costs and services 

totalling $7,888.11. [Bar Exhibit 161. He contended that he had 

an oral agreement from Sgt. Ingram to pay respondent $5,000.00 

for research into the issue of whether Ingram's illness was 

military related, the issue in the tort claim case. [TR I 18, 

191. Bar Exhibit 16 indicates that the $5,000.00 charged was to 

cover the research and appearance at a Veteran's Administration 

hearing on that issue. Also included in Bar Exhibit 16 was a 

bill for $500.00 for "Robert Ingram v. City of Tampa" (roofing 

inspection) , although respondent did not begin to represent Sgt. 

Ingram in the matter until months after the $7,500.00 had been 

paid. [TR I 52-54]. 

At the final hearing before the Referee, respondent denied 

that the $5,000.00 charged Sgt. Ingram as part of the funds paid 

on January 19, 1983 was for his appearance at the Veteran's 

Administration hearing and contended that it was for "research 



only". At that hearing, he testified to a different accounting 

for the $7,500.00. [TR I1 22-24] . Later, his former secretary 

testified to yet a different accounting. [TR I 1431. 

In an additional matter, respondent represented Sgt. Ingram 

in a tort action against Sears for an alleged faulty air 

conditioner. [Bar Exhibit 11. Although respondent had no fee 

agreement or contingent fee contract, he took $1,400.00 as fees 

from the $2,500.00 settlement due his client. [TR I 51, 521. 

Although respondent contends that $400.00 of the amount was for 

costs, there is no evidence that any of the $1,400.00 fee 

represented costs, other than an unsubstantiated check for 

$400.00 written to respondent as "costs" from the proceeds. 

[TR I 181. 



SUFMARY OF ARGUMENT 

In this disciplinary proceeding, the referee found 

respondent in violation of Disciplinary Rule 1-102 (A) (4) for 

misrepresenting to a client that he needed $7,500.00 to defray 

costs for an upcoming federal trial, which respondent knew was 

not scheduled to take place. Respondent contended that he asked 

his client for the $7,500.00 because the client owed fees for 

past services. The referee found that, even if respondent 

believed that the client owed him fees, the fees were clearly 

excessive and a violation of DR 2-106(A). 

The referee, noting the egregious nature of respondent's 

overreaching of his elderly, trusting client and respondent ' s 

prior discipline with the Bar, recommended that he receive a 

suspension of thirty-six (36) months, and, thereafter, until he 

proves rehabilitation, makes restitution to his client in the 

amount of $7,500.00 and pays the costs of these proceedings. 

The Bar supports the referee's findings and recommendation 

of discipline as they are abundantly supported in the record and 

should be upheld unless clearly erroneous. [The Florida Bar v. 

Stalnaker, 485 So. 2d 815 (Fla. 1986); The Florida Bar v. Weaver, 

356 So. 2d 797 (Fla. 1978) I .  Therefore, the Bar asks the Court 

to approve the Report of Referee in this disciplinary proceeding. 



ARGUMENT I 

The referee's finding that Sgt. Ingram paid 
respondent $7,500.00, relying on respondent's 
misrepresentation regarding a pending 
federal case, is evident from the record. 

The record clearly reflects, as the referee notes, that 

respondent misrepresented to Sgt. Ingram that the federal trial 

was scheduled for the month of February, 1986. [TR I 34-37; TR I 

106; Amended Answer to Complaint, Paragraph 101. It is also 

clear that respondent represented to Sgt. Ingram that he was in 

need of $7,500.00 to defray court costs in "the upcoming jury 

trial". [TR I 33-40]. The court file demonstrates that, at the 

time respondent requested the $7,500.00, the federal court case 

was not scheduled for trial, contrary to respondent's 

representations to his client. [Bar ~xhibit 41. 

However, respondent argues that, on January 19, 1983, Sgt. 

Ingram paid him the $7,500.00 for fees for past services. [TR I1 

24, 251. Respondent contends that he asked Sgt. Ingram for the 

money on several previous occasions, although he never kept time 

records or provided his client with an itemized statement or 

other written accounting. [TR I1 25, 351. However, respondent's 

personal observations of Sgt. Ingram are inconsistent with his 

allegation of Ingram's failure to pay funds demanded. 

Respondent: Mr. Ingram was no stranger to me. I've 
known the man since I was a kid and I trust him to pay 
his own costs. [TR I1 61. * * * * 
Respondent: I have known Mr. Ingram, by the way, since 



1969. I ' m  no s t r a n g e r  t o  him. H e  was my commanding 
o f f i c e r  d u r i n g  t h e  t i m e  I was ROTC a t  H i l l s b o r o u g h  High 
School .  I f e e l  v e r y  c o m f o r t a b l e  w i t h  him and I f e l t  he 
would pay.  I w a s n ' t  concerned about  g e t t i n g  c o s t s  from 
him up f r o n t .  Whenever I a d v i s e d  him t h a t  he  owed 
a n y t h i n g ,  he  p a i d  it. [TR I1 511. 

Respondent ' s  former  s e c r e t a r y ,  C a r o l  M c K e e ,  who s t a t e d  t h a t  

s h e  c o n t a c t e d  Ingram r e g a r d i n g  $7,500.00 i n  f e e s  t e s t i f i e d  t h a t ,  

a l t h o u g h  Ingram had asked  h e r  f o r  an  a c c o u n t i n g  f i v e  o r  s i x  

t i m e s ,  s h e  f a i l e d  t o  p r o v i d e  him w i t h  t h e  a c c o u n t i n g .  [TR I 

1381 . F u r t h e r ,  a l t h o u g h  M c K e e  was u s u a l l y  r e s p o n s i b l e  f o r  

t a l l y i n g  f e e s  owed, s h e  s a i d  t h a t  s h e  g o t  t h e  amount t o  demand 

from Sg t  . Ingram d i r e c t l y  from responden t .  [TR I 1401 . She t h e n  

gave y e t  a  d i f f e r e n t  v e r s i o n  o f  why t h e  $7,500.00 was owed a s  

a t t o r n e y s  f e e s .  [TR I 1431. She s a i d  t h a t  r e sponden t  g e n e r a l l y  

s u p p l i e d  h e r  w i t h  an  e s t i m a t e  o f  t h e  l e n g t h  o f  t i m e  s p e n t  on e a c h  

c a s e .  [TR I 1 4 1 1 .  She s t a t e d  t h a t  s h e  s t a r t e d  c a l l i n g  S g t .  

Ingram i n  1983 and s t o p p e d  c a l l i n g  him f o r  t h e  $7,500.00 i n  

" June ,  1983,  when he  brought  t h e  money i n " ,  ( a l t h o u g h  t h i s  was 

s i x  months a f t e r  S g t .  Ingram p a i d  t h e  funds  t o  r e sponden t  on 

J a n u a r y  19 ,  1 9 8 3 ) .  [TR 1 40 1473. 

A s  t h e  r e f e r e e  a p t l y  o b s e r v e s ,  it i s  no t  p l a u s i b l e  t h a t  S g t .  

Ingram would i n c u r  y e t  a n o t h e r  mortgage on h i s  home t o  o b t a i n  

funds  t o  pay responden t  a  t o t a l  o f  $7,500.00 f o r  what r e sponden t  

con tends  w e r e  "accumula ted  l e g a l  f e e s " ,  w i t h o u t  a  f e e  s t a t e m e n t  

o r  o t h e r  a c c o u n t i n g  o f  t h e  e x a c t  n a t u r e  and amount o f  t h o s e  f e e s .  

What i s  p l a u s i b l e  i s  t h a t  Sg t .  Ingram b e l i e v e d  t h a t  t h e  f e d e r a l  



t r i a l  was f o r t h c o m i n g ,  a s  d e m o n s t r a t e d  b y  t h e  f o l l o w i n g  

t e s t i m o n y :  

S g t .  Ingram: ... i t  was imminent  we w e r e  r i g h t  
t h e  c o r n e r  f o r  o u r  t r i a l  s c h e d u l e d  f o r  t h e  7 t h ,  
1 4 t h  a n d  2 1 s t  o f  F e b r u a r y  .... H e  was  c o n v i n c i n g  
t o  u s ,  we h a d  a landmark  case. H e  m e n t i o n e d  
t h a t  many many t i m e s ,  a n d  we w e r e  g o i n g  t o  
p r e v a i l  a n d  w in  t h a t  case. [TR I 391.  

S g t .  Ingram: M r .  Lowe showed my w i f e  a n d  I b o t h ,  
a b l a n k  c a l e n d a r .  H e  p i c k e d  it up  o f f  h i s  
d e s k  and  h e  s a i d ,  I h a v e  n o t h i n g  s c h e d u l e d  
f o r  t h e  month o f  F e b r u a r y ,  and  I h a v e  g o t  t h a t  
t i m e  f u l l y  open  f o r  f u l l  d e v o t i o n  f o r  my p r o c e -  
d u r e s  a n d  my l e g a l  c o u n s e l  f o r  t h e  r e p r e s e n t a t i o n  
o f  o u r  t r i a l  f o r  t h e  month o f  F e b r u a r y  1983 .  
[TR I 421. 

Q: Did h e  make a n y  o t h e r  s t a t e m e n t s  a b o u t  t h e  
upcoming t r i a l  a t  a l l ,  t h a t  you  r e c a l l ?  

A: N o t h i n g  i n  t h a t  s e n s e  o t h e r  t h a n  when we went  
o v e r  t o  t h e  r e s t a u r a n t  t h e r e  was  a l o t  o f  t a l k .  
H e  made some c o n v e r s a t i o n ,  a n d  as  we l e f t  
t h e  r e s t a u r a n t  h e  t o l d  my w i f e  a n d  I ,  b o t h ,  
when we g o  t o  t r i a l  t h e y ' r e  g o i n g  t o  f i l l  o u r  
w h e e l b a r r o w s  a n d  I ' l l  m e e t  you i n  t h e  Bahamas. 
H o p e f u l l y ,  I t h i n k  h e  meant  my w i f e  a n d  m y s e l f  
a n d  M r .  Lowe. 

Q: When was t h e  n e x t  t i m e  you  t a l k e d  t o  M r .  Lowe 
a b o u t  y o u r  c a s e ?  

A: I b e l i e v e  t h a t  came on  t h e  5 t h  o f  F e b r u a r y  
1983 ,  a t  a p p r o x i m a t e l y  10:OO a t  n i g h t .  H e  
c a l l e d  m e  a t  my home a n d  t o l d  m e  t h e y  w e r e  
w r a p p i n g  u p  t h e  m e d i c a r e  t r i a l  a n d  t h a t  o u r  
case was on  s t a n d b y  t o  g o  t o  t r i a l .  

On F e b r u a r y  22 ,  1986 ,  when S g t .  I ng ram d i s c o v e r e d  t h e  t r i a l  

had  n o t  b e e n  set  f o r  h e a r i n g ,  h e  c o n f r o n t e d  r e s p o n d e n t  and  

demanded a n  a c c o u n t i n g  o f  t h e  $7 ,500 .00  h e  p a i d  t o  r e s p o n d e n t  i n  



January. [TR I 43-44]. Sgt. Ingram then asked respondent on 

five occasions for an accounting of the funds; however, 

respondent failed to comply. [TR I 461. On April 28, 1983 at 

Sgt. Ingram's request respondent provided him with a receipt for 

the $7,500.00. [TR 1 4 7 ;  Bar Exhibit 151. To date, Sgt. Ingram 

has not received an accounting from respondent or the return of 

the $7,500.00 paid. [TR I 491. 

In further support of the referee's findings, it is also 

unmistakable from the record that, to date, respondent is unable 

to clearly account for what he purports were fees that totalled 

$7,500.00. 

At the grievance committee hearing in the instant case, 

respondent presented several fee and cost statements in support 

of his defense that he obtained the $7,500.00 on January 19, 

1983, because Sgt. Ingram made oral agreements to pay him money 

for past services. These fee and cost statements, introduced as 

Bar's Exhibit 16, were compiled and dated June 27, 1985, one day 

prior to the grievance committee hearing. The fee and cost 

statements, totaling $7,888.11, represent an obvious attempt by 

respondent to "put the cat back in the bag" following St. 

Ingram's disclosure to the Bar of respondent ' s misrepresentation 

and confiscation of Sgt. Ingram's $7,500.00. 

At the final hearing before the referee, respondent 

recounted another version of how he reached the $7,500.00 in 

fees. [TR I1 221. And his former secretary testified to yet 

another. [TR 11431. 



Respondent k e p t  no t i m e  r e c o r d s  o r  o t h e r  w r i t t e n  r e c o r d s  t o  

document h i s  f e e s ,  and had no b i l l s  o r  f e e  s t a t e m e n t s .  I n s t e a d  

h e  i n f e r r e d  t h a t  h i s  r e c o r d s  on a l l  S g t .  Ingram's  f i l e s  w e r e  l o s t  

by Sg t .  Ingram's  new a t t o r n e y ,  J .  S t y l e  Wilson: 

Respondent ' s  Counsel:  Did M r .  Ingram ask  you t o  
t e n d e r  an  account ing  f o r  t h e  amounts o f  money he 
p a i d  you and t h e  work you d i d  f o r  him? 

Respondent: Okay, your Honor, d u r i n g  t h e  t i m e  
o f  my r e p r e s e n t a t i o n  o f  M r .  Ingram and d u r i n g  
t h e  t i m e  I was i n  pos se s s ion  o f  M r .  Ingram's  
f i l e ,  M r .  Ingram d i d  no t  a sk  f o r  an  accoun t i ng .  
M r .  Ingram forwarded t o  me a t  my r e q u e s t  some- 
t h i n g  i n  w r i t i n g  which I have h e r e  d a t e d  O c t .  
3 rd ,  1983 ,  and sometime La te r  i t  was v e r i f i e d  
by h i s  a t t o r n e y ,  M r .  J. S t y l e s  Wilson,  which I 
responded t o  and he  asked m e  t o  forward h i s  
f i l e s  t o  M r .  Wilson -- n o t  forward t h e  f i l e s ,  
I ' m  s o r r y ,  t h a t  h e  no Longer wanted me t o  
r e p r e s e n t  him, bu t  M r .  Wilson acknowledged he 
needed t h e  f i l e s  t o  r e p r e s e n t  M r .  Ingram. Your 
Honor, I have h e r e  b e f o r e  m e  t h e  cor respon-  
dence o f  my response  t o  i t .  When t h o s e  f i l e s  
were o u t  o f  my o f f i c e  and f o r  s e v e r a l  months I 
d i d n ' t  h e a r  a n y t h i n g  from M r .  Ingram. And 
sometime l a t e r  M r .  Ingram asked f o r  an  account-  
i n g  and when he  d i d  I adv i s ed  M r .  Ingram I 
r e a l l y  c o u l d n ' t  g i v e  him any th ing  u n t i l  I 
r e c e i v e d  t h e  f i l e s  s o  I cou ld  pu t  t h i n g s  t o -  
g e t h e r  because  t h e r e  was t h i n g s  i n  t h i s  f i l e .  
M r .  Ingram never  asked f o r  an  accoun t i ng  a s  f o r  
c o s t s  because he recogn ized  t h e  f a c t  t h a t  he 
p a i d  h i s  own c o s t s ,  okay? What M r .  Ingram 
b a s i c a l l y  asked f o r ,  your Honor, i s  where d i d  
h i s  money go f o r ,  a s  f o r  t h e  f e e s ,  and what d i d  
I do f o r  him. And I took t i m e  t o  e x p l a i n  t o  him 
t h a t  I charged him a f l a t  r a t e  which h e  ag reed  
t o .  We have a c o n v e r s a t i o n  whereby M r .  Ingram 
acknowledged I was c o r r e c t  and I d i d  n o t  h e a r  
from him anymore u n t i l  a L i t t l e  l a t e r  when he  
adv i s ed  me t h a t  some a t t o r n e y  t o l d  him t h a t  i f  
he gave me any money a t  a l l  it shou ld  have been 
d e p o s i t e d  i n  my t r u s t  accoun t  and t h a t  i t  shou ld  
have went f o r  t h e  payment of  d e p o s i t i o n s  and 
w i t n e s s e s  and o t h e r  t h i n g s ,  and t h a t  I had no 



r i g h t  t o  c h a r g e  him a n  a t t o r n e y ' s  f e e  what- 
s o e v e r .  

Y e t  J. S t y l e s  Wilson,  a p p e a r i n g  a s  a  r e b u t t a l  w i t n e s s  f o r  

t h e  Bar ,  s t a t e d  t h a t ,  i n  February  1984, he  r e q u e s t e d  and r e c e i v e d  

o n l y  t h e  f i l e  on t h e  f e d e r a l  c a s e  and r e t u r n e d  i t  t o  r e s p o n d e n t ,  

i n t a c t ,  w i t h i n  approx imate ly  f o r t y - f i v e  (45)  d a y s .  [TR I11 6-91. 

I n  f u r t h e r  s u p p o r t  o f  t h e  r e f e r e e ' s  f i n d i n g s ,  t h e  r e c o r d  

shows t h a t ,  p r i o r  t o  h i s  r e q u e s t  f o r  t h e  $7,500.00 from S g t .  

Ingram, r e s p o n d e n t  opened a  new law o f f i c e  and had j u s t  g i v e n  a  

g a l a  Chr i s tmas  p a r t y .  [TR I 1191. A d d i t i o n a l l y ,  S g t .  Ingram 

r e c o u n t e d ,  i n  g r e a t  d e t a i l ,  t h e  e v e n t s ,  i n  e a r l y  J a n u a r y ,  1983 

i n v o l v i n g  t h e  urgency o f  r e sponden t  ' s r e q u e s t s  f o r  t h e  $7,500.00 

from Ingram, a s  f o l l o w s :  

Bar Counsel :  What t r a n s p i r e d  on t h e  4 t h ?  

S g t .  Ingram: H e  d i d n ' t  c a l l  m e  t h a t  n i g h t ,  
he  c a l l e d  m e  t h e  nex t  n i g h t  on t h e  5 t h .  

Q: What happened t h e n ?  

A: H e  c a l l e d  m e  and s a i d ,  S e r g e a n t ,  I want 
you t o  come down t o  my o f f i c e  tomorrow morning 
a t  10:OO. I want t o  show you something,  and 
t h e n  I ' l l  t e l l  you t h e  e x a c t  amount o f  money 
I ' l l  need t o  go t o  t r i a l .  

Q: A t  t h a t  t i m e  were you i n v o l v e d  i n  o b t a i n -  
i n g  t h e  funds  t h a t  h e  r e q u e s t e d ?  

A: It goes  back t o  t h e  3 rd .  There  was a  l o t  
s a i d ,  and he asked  m e  on t h e  3 r d ,  he  s a i d ,  
have you p a i d  o f f  t h e  f i r s t  l o a n  t h a t  you g o t  
t o  pay m e  t h e  $5,000 i n  September,  1980? I 
s a i d  no,  John ,  I t o l d  you I f i n a n c e d  t h a t  f o r  
t e n  y e a r s .  H e  s a i d ,  can  you g e t  a n o t h e r  loan?  
I s a i d ,  I ' l l  check i t  o u t .  H e  s a i d ,  i f  you can  
g e t  a n o t h e r  l o a n ,  how long i s  i t  g o i n g  t o  t a k e  
f o r  you t o  g e t  t h e  loan?  I s a i d ,  I d o n ' t  know, 
1 check i t  o u t .  



Q: On the 5th what happened? 

A: He told me to come down to his office at 
10:OO the next morning. He wanted to show me 
something, and he would give me the exact 
figure of the amount he needed. I went to his 
office. We went to the county courthouse into 
the law library on the second floor. As we 
went into the library, Mr. Lowe asked me, he 
said, can you give me a check or give me five 
hundred dollars? I said, no I can't give you 
any money this week; next week I can. Then he 
said, I have five attorneys who are in concur- 
rence with me that we have a sound case against 
the United States government and Hillsborough 
County school system. 

Q: What representations prior to that time had 
Mr. Lowe made to you about the value of your 
loss? 

A: The initial suit filed in September or 
October 1980, was for ten million dollars. To 
be realistic, I didn't expect to get anything 
like ten million dollars. 

Q: Did he make any representations as to 
what you might expect? 

A: It came down to the wire, realistically, 
we were looking at a million-dollar settlement. 

Q: In the law library did you discuss any 
money at that time at that meeting? 

A: Well, in the law library after he told 
me about the other attorneys that concurred 
with him he said, I'm going to need $7,500.00 
to get our case to trial. 

When respondent requested the funds from his client, he knew 

that the case was not set for trial and that Ingram's case 

against the Hillsborough County School system had been dismissed. 

[Bar Exhibit 4 1  . 
In further defense of his position,, respondent points out 



that Sgt. Ingram was confused as he does not easily distinguish 

between costs, fees and retainers. The Bar agrees with 

respondent's observation [TR I 911 and states that it is because 

of Sgt. Ingram's lack of understanding that, as the referee aptly 

noted, "respondent took unfair advantage of Robert Ingram". 

[Amended Report of Referee, p.51. As Sgt. Ingram stated, "We 

paid him well over the $13,000.00 to take us to trial and he 

didn't do it". [TR 1581. 

Finally, the issue of who wrote the word "trial" on the 

receipt presented to Ingram on April 23, 1983, which was the 

subject of the rehearing on January 13, 1987, is not dispositive 

to the issue of misrepresentation. Had nothing been written on 

the receipt, it would not alter the ruse by which respondent 

originally obtained the $7,500.00 from his trusting friend and 

client on January 19, 1983. 



ARGUMENT I1 

The referee's finding that, if 
respondent's assertions that the 
$7,500.00 represented fees, then 
said fees were excessive, is clearly 
supported by the record and should 
be approved. 

The referee found, that if one believes respondent's 

defense, respondent charged a clearly excessive fee on two 

occasions. First, his bill for $5,000.00 for research and/or 

appearance at a Veteran's Administration hearing was clearly 

excessive. Second, respondent retained $1,400.00 from a 

$2,500.00 settlement from Sears. Although he contended that 

costs were paid from the $1,400.00, he produced no fee contract 

or accounting of the distribution of costs. 

Respondent argues that he charged and collected $5,000.00 

from Ingram, for research involving federal regulations and court 

decisions for an administrative hearing before the Veterans 

Administration. This fee is clearly excessive for several 

reasons: 

First, respondent's statement attached to Bar Exhibit 16 

demonstrates that respondent charged Ingram $5,000.00 for 

preparation and appearance at the Veterans Administration 

hearing. [TR I1 37; Bar Exhibit 161. At the time respondent 

collected the funds from his client, 38 U.S.C.A. 3404 and 38 

U.S.C.A. 3405 prohibited an attorney fee of more than ten dollars 

($10.00) for representation in a Veteran's Administration hearing 



and provided criminal penalties for the violation of the statute. 

Second, at the final hearing, respondent changed his 

testimony and stated that the $5,000.00 was for "research" alone 

and that he had expended approximately thirty (30) hours 

researching federal regulations on the issue of whether or not 

Sgt. Ingram's disability was military related. [TR I1 18, 221. 

Respondent stated at the final hearing that, at the time of the 

research, he knew nothing of the Veterans Administration hearing. 

[TR I1 201. As the referee noted, even at an hourly rate, 

respondent's alleged fee for research was excessive, calculated 

at an average rate of $100.00 per hour. 

Third, the issue respondent researched was direct ly related 

to the federal tort claim involving a suit against the military 

for which respondent had previously received another $5,000.00 

from Sgt. Ingram and on which respondent had a forty (40) percent 

contingent fee. Thus, not only was the alleged fee excessive for 

research, it appears that, in charging his client yet another 

$5,000.00 to research an issue identical to the tort claim for 

which he was to receive yet another fee, respondent collected two 

$5,000.00 fees for the same services. 

In another matter, the referee found that respondent took 

$1,400.00 from a $2,500.00 settlement as attorney fees in Sgt. 

Ingram's suit against Sears Roebuck for faulty air conditioning. 

Sgt. Ingram stated that there was no fee contract or other 

written agreement regarding this fee. Respondent countered that 

the fee contract in the Sears case existed, but was not returned 



by Styles Wilson when Sgt. Ingram's files were returned to his 

office. [TR I1 121. Styles Wilson, on the other hand testified 

that the only file he received from respondent involved Sgt 

Ingram's federal case. [TR I11 6-91. Respondent provided no 

closing statement or other records to indicate that costs were 

paid to anyone other than himself. 

Finally, respondent argues that the Bar failed to submit 

documentation or other physical evidence to support its charges. 

[Answer Brief, pp 10-111. To this the Bar responds that, at one 

point, an audit was performed on respondent's books by The 

Florida Bar Auditor. The auditor testified at the final hearing 

that no monies were placed in respondent's trust account as costs 

for Sgt. Ingram other than a check written to respondent for 

$500.00 labeled "costs", withdrawn from the $2,500 .OO settlement 

in the Sears Case. [TR I 181. 

Respondent, on the other hand offered no record of his 

contention that the $7,500.00 was owed as fees for past services 

and relies on his failure to keep time records and issue fee 

statements as a defense to the Bar's contentions. He argues that 

he had no such records and, therefore, because the Bar could not 

obtain them, the Bar failed to prove that his fees were 

excessive. 

In The Florida Bar v. White, 368 So. 2d 1294 (Fla. 1979) 

this Court found that White had charged clearly excessive fees, 

noting that respondent's records were inadequate to determine how 



much t i m e  or  work h e  expended .  F u r t h e r ,  W h i t e ' s  estimate o f  

h o u r s  expended  was  f o u n d  t o  b e  u n r e a l i s t i c  when t h e  c o u r t  

c o n s i d e r e d  t h a t  t h e  e v i d e n c e  d i d  n o t  r e v e a l  a n y  l e g a l  work of a n y  

s i g n i f i c a n c e ,  i n v o l v i n g ,  among o t h e r  t h i n g s ,  some legal  r e s e a r c h .  

I d .  a t  1297 .  [See :  T h e F l o r i d a  B a r  v. B e r g e r ,  394 So.  2d 415 

[ F l a .  19811 .  Thus ,  t h e  r e f e r e e ' s  f i n d i n g s  o f  excessive fees i s  

s u p p o r t e d  by  t h e  r e c o r d  a n d  s h o u l d  b e  u p h e l d .  



ARGUMENT I11 

The penalty recommended by the referee is 
adequate when one considers that respondent, 
who has two prior disciplines, took $7,500.00 
from his client under false pretenses and 
failed to return any of the funds. 

The penalty recommended by the referee is more than 

appropriate in view of the unique facts of the instant case. As 

the referee noted, and, as anyone who reviews the testimony in 

this proceeding will determine, respondent clearly fueled Sgt. 

Ingram's enthusiasm for his case with his statements about a 

"million dollar" settlement or award. 

What is also apparent is Sgt. Ingram's trust in respondent 

as a long time acquaintance and his naivete regarding legal 

matters. The obvious manipulation of his elderly, trusting 

client by which respondent encouraged Sgt. Ingram to take yet 

another mortgage on his home to pay respondent $7,500.00 funds 

for a trial that did not exist, represents such a gross abuse of 

the attorney-client relationship, that a suspension of any kind 

is a lenient penalty. Sgt. Ingram, a retired and disabled 

veteran, was compelled to obtain two mortgages on his home, with 

payments totaling $467.00 per month, to pay respondent for 

services he did not receive. 

Respondent's misconduct is further aggravated by his two 

prior reprimands. In Case No. 61,255 (Oct. 28, 1982), respondent 

received a Private Reprimand with appearance before the Board of 



Governor s ,  f o r  p h y s i c a l l y  t h r e a t e n i n g  a  p a r o l e  p r i o r  t o  a  

h e a r i n g .  J u s t i c e  Aldeman e s p e c i a l l y  n o t e d  t h a t  r e s p o n d e n t  ' s 

c o n d u c t  i n d i c a t e d  a  d i s r e s p e c t  f o r  t h e  law and  r a i s e d  a  s e r i o u s  

q u e s t i o n  a s  t o  h i s  f i t n e s s  t o  p r a c t i c e  law. 

I n  Case  No. 62,737 (March 1, 1984)  , r e s p o n d e n t  r e c e i v e d  a  

P r i v a t e  Reprimand w i t h  a n  a p p e a r a n c e  b e f o r e  t h e  Board o f  

Governors  and  s i x  months p r o b a t i o n  f o r  t r u s t  a c c o u n t  

i r r e g u l a r i t i e s  c o v e r i n g  a  p e r i o d  o f  May, 1980 ' t h r o u g h  March, 

1982.  On J u n e  29, 1983,  t h e  r e f e r e e  i s s u e d  h i s  Repor t  o f  R e f e r e e  

f i n d i n g  t h a t  r e s p o n d e n t ' s  two c h e c k i n g  a c c o u n t s  l a b e l e d  a s  

"escrow a c c o u n t s "  i n d i c a t e d  t w e n t y - s i x  ( 2 6 )  n e g a t i v e  b a l a n c e s  and  

s e v e n t y - f i v e  (75 )  c h e c k s  r e t u r n e d  f o r  i n s u f f i c i e n t  f u n d s .  Dur ing  

t h i s  same p e r i o d  o f  t i m e ,  a p p r o x i m a t e l y  ( 2 0 )  c h e c k s  w e r e  r e t u r n e d  

by  t h e  bank d u e  t o  i n s u f f i c i e n t  f u n d s .  Ano the r  g e n e r a l  o f f i c e  

a c c o u n t  a l s o  r e f l e c t e d  t w e n t y  t h r e e  ( 2 3 )  n e g a t i v e  b a l a n c e s  and  

t h r e e  r e t u r n e d  c h e c k s .  [Case No. 62 ,737 ,  Repor t  o f  R e f e r e e ] .  

D e s p i t e  t h i s  pend ing  d i s c i p l i n a r y  m a t t e r  i n v o l v i n g  bookkeeping  

p r o c e d u r e s ,  r e s p o n d e n t  f a i l e d  t o  a t t e n d  t o  h i s  problems w i t h  

b i l l i n g  and  bookkeeping ,  which c o n t i n u e d  t h r o u g h o u t  h i s  

r e p r e s e n t a t i o n  o f  S g t .  Ingram u n t i l  O c t o b e r ,  1983.  [TR I 1431.  

I n  a  s i m i l a r  c a s e ,  Samuel B. B e r g e r  was suspended  by t h i s  

C o u r t  f o r  a  p e r i o d  o f  t h r e e  y e a r s  f o r  c h a r g i n g  a  c l e a r l y  

e x c e s s i v e  f e e ,  f a i l i n g  t o  m a i n t a i n  a d e q u a t e  r e c o r d s  and  f a i l u r e  

t o  r e f u n d  u n e a r n e d  f e e s .  The Cour t  n o t e d  t h a t ,  p r e v i o u s l y ,  

B e r g e r  had  been  suspended  f o r  a  p e r i o d  o f  one  y e a r  on a  s e p a r a t e  



offense. Supra at 394. Unlike Berger, respondent failed to 

remedy bookkeeping problems which were the subject of a prior 

disciplinary proceeding and then used the continuation of those 

same problems as a defense against the subsequent charges in the 

instant case. 

In addition to respondent's past and present disciplinary 

problems, he stated to the referee, "It's my intention not to 

practice law in the state of Florida, anytime soon...". [TR I1 

361. 

When one considers respondent's failure to remedy his 

bookkeeping problems, the second Private Reprimand involving 

threats of physical violence and, the egregious abuse of this 

retired and disabled client, and his intention not to practice 

law in this State in the near future, the three year suspension, 

recommended by the referee is more than appropriate. 



CONCLUSION 

In his report, the referee observed that not only had 

respondent abused his attorney-client relationship with Sgt. 

Ingram, he had also betrayed the client's admiration and longtime 

personal friendship. 

The referee further observed and the record reflects that, 

respondent, relying on Sgt. Ingram's trust, obtained $7,500.00 by 

misrepresenting to his client the status of his pending federal 

case. Furthermore, he found that respondent defended the Bar's 

charges of misrepresentation with inconsistent and uncorroborated 

testimony that the funds were for fees, which, if proven true, 

the referee found to be excessive. 

The aggravating factors involved in this case, coupled with 

the nature of respondent's two prior reprimands, adequately 

support the referee's recommendation of discipline. 

Wherefore, the Florida Bar respectfully requests that the 

Court uphold the referee ' s recommended disciplinary findings and 

recommendations. 

Respectfully submitted, 

b h ~ d 4  
DIANE V. KUENZEL 
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