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PRELIMINARY STATEMENT 

This  b r i e f  i s  f i l e d  on b e h a l f  o f  t h e  r e s p o n d e n t ,  John  H .  

Lowe, J r . ,  i n  s u p p o r t  of  h i s  P e t i t i o n  f o r  Review of  t h e  Amended 

Report of t h e  Refe ree  f i l e d  w i t h  t h e  Court on February  1 9 ,  1987. 

The compla inan t ,  t h e  F l o r i d a  Bar ,  i s  r e f e r r e d  t o  a s  " t h e  Bar" 

th roughou t  t h i s  b r i e f .  References  t o  m a t t e r s  con ta ined  i n  t h e  

t r a n s c r i p t s  of  t h e  p roceed ings  b e f o r e  t h e  Refe ree  a r e  d e s i g n a t e d  

a s  f o l l o w s  : r e f e r e n c e s  t o  t h e  t r a n s c r i p t  of  t h e  p roceed ings  on  

June  3.6, 1986,  a r e  d e s i g n a t e d  "Tr. I ,p.- ," fo l lowed by t h e  page 

number a t  which t h e  r e f e r e n c e d  d a t a  a p p e a r s ;  r e f e r e n c e s  t o  t h e  

t r a n s c r i p t  of p roceed ings  he ld  on J u l y  28 ,  1986,  a r e  d e s i g n a t e d  

"Tr.II ,p .-  " ;  r e f e r e n c e s  t o  t h e  t r a n s c r i p t  of  t h e  p roceed ings  

h e l d  on August 21,  1986,  a r e  d e s i g n a t e d  " T r . I I I , p . " ;  r e f e r -  

ences  t o  t h e  t r a n s c r i p t  of t h e  p roceed ings  h e l d  o n  September 26,  

1986,  a r e  d e s i g n a t e d  "Tr.IV,p.- ' I ;  and r e f e r e n c e s  t o  t h e  t r a n s -  

c r i p t  o f  t h e  p roceed ings  h e l d  on J a n u a r y  1 3 ,  19137, a r e  d e s i g n a t e d  

"Tr .V,p.- ." References  t o  e x h i b i t s  o f f e r r e d  i n  evidence  by t h e  

Bar a r e  d e s i g n a t e d  "R.Ex. ," fo l lowed by t h e  e x h i b i t  number 

a s s i g n e d  by t h e  R e f e r e e ,  and r e f e r e n c e s  t o  t h e  r e s p o n d e n t ' s  

e x h i b i t s  a r e  d e s i g n a t e d  "R.Ex. I I . 
11. 

STATEMENT OF THE FACTS AND OF THE CASE 

A. Course o f  t h e  Proceedings  

This  m a t t e r  has i t s  g e n e s i s  i n  a  compla in t  f i l e d  by t h e  Bar 

a g a i n s t  Lowe on March 13 ,  1986. The compla in t  a l l e g e s  t h a t  Lowe 



v i o l a t e d  D i s c i p l i n a r y  Rules DR1-102(A) (4 )  , 2-1 06(A) , 2-1 06(E) and 

9-102(A),  d u r i n g  h i s  r e p r e s e n t a t i o n  o f  Robert and P a t t y e  Ingram. 

The Bar a l l e g e d ,  and Lowe does not  d i s p u t e ,  t h a t  he was i n i t i a l l y  
I ,L 

*e-, ! ;) 1: $ 

r e t a i n e d  by t h e  Ingrams i n  September 1981, t o  pursue  a  t o r t  
' i 

c l a i m  a g a i n s t  t h e  United S t a t e s  ~ o v e r n g e n t  and t h e  H i l l s b o r o u g h  

County School  Board. The Bar ma in ta ined  t h a t  Lowe charged a n  

e x c e s s i v e  f e e  f o r  h i s  r e p r e s e n t a t i o n  of t h e  Ingrams i n  t h a t  

m a t t e r .  The Bar f u r t h e r  a l l e g e d  t h a t  Lowe s o l i c i t e d  t h e  payment 

by t h e  Ingrams of a  $7,500.00 c o s t  advance t o  d e f r a y  t h e  expenses 

o f  t h e  t r i a l  i n  t h a t  c a s e  and t h e n  conver ted  t h o s e  funds t o  h i s  

own use .  

Lowe i s  a l s o  a l l e g e d  t o  have charged an  e x c e s s i v e  f e e  t o  

r e p r e s e n t  t h e  Ingrams i n  an  a c t i o n  a g a i n s t  S e a r s ,  Roebuck and 

Company. The compla in t  c h a r g e s  t h a t  Lowe had no f e e  agreement  

w i t h  t h e  Ingrams ,  e i t h e r  o r a l  o r  w r i t t e n ,  and t h a t  he never the -  

l e s s  took  a  $1,400.00 f e e  from t h e  $2,500.00 s e t t l e m e n t  reached 

i n  t h a t  c a s e .  

F i n a l l y ,  t h e  Bar m a i n t a i n s  t h a t  i f  $5,000.00 of t h e  

$7,500.00 p a i d  t o  Lowe by t h e  Ingrams was f o r  a t t o r n e y ' s  f e e s  i n  

an a d m i n i s t r a t i v e  proceeding b e f o r e  t h e  Ve te rans  A d m i n i s t r a t i o n ,  

i t  i s  a  c l e a r l y  e x c e s s i v e  f e e  i n  t h a t  i t  exceeds t h e  s t a t u t o r y  

cap o f  $10.00 s e t  f o r t h  i n  38 U.S.C. §3404(c ) .  

Lowe answered t h e  B a r ' s  compla in t  on May 8 ,  1986. He 

admi t t ed  t h a t  he r e p r e s e n t e d  t h e  Ingrams i n  t h e  t o r t  a c t i o n  

a g a i n s t  t h e  Uni ted  S t a t e s  and H i l l s b o r o u g h  County b u t  denied  t h a t  



t h e  f e e  ar rangement  i n  t h a t  c a s e  was e x c e s s i v e .  S i m i l a r l y ,  Lowe 

acknowledged t h a t  he r e p r e s e n t e d  t h e  Ingrams i n  t h e  a c t i o n  

a g a i n s t  S e a r s ,  Roebuck and Company bu t  s t a t e d  tha . t  t h e  $1 ,400.00 

t h a t  he took  from t h e  $2,500.00 s e t t l e m e n t  inc luded a t t o r n e y ' s  

f e e s  and c o s t s  and t h a t  t h e  f e e  t h a t  he d i d  charge  was not  

e x c e s s i v e .  F i n a l l y ,  Lowe denied  t h a t  t h e  $5,000.00 f e e  h e  

charged Ingram f o r  r e p r e s e n t a t i o n  i n  t h e  Ve te rans  A d m i n i s t r a t i o n  

p roceed ing  was i l l e g a l  o r  e x c e s s i v e .  

A h e a r i n g  was convened b e f o r e  Refe ree  Maynard Swanson on 

June  26 ,  J u l y  28,  August 21 and September 26 ,  1986. The r e f e r e e  

i s s u e d  h i s  r e p o r t  and recommendation s h o r t l y  t h e r e a f t e r  wherein 

he de termined t h a t  Lowe v i o l a t e d  DR1-102(A)(4) f o r  inducing t h e  

Ingrams t o  pay him $7,500.00 f o r  t h e  o s t e n s i b l e  purpose of  apply-  

ing  such funds  t o  o f f s e t  t h e  expense of  t a k i n g  t h e i r  case  a g a i n s t  

t h e  Uni ted  S t a t e s  t o  t r i a l  when, i n  f a c t ,  Lowe a p p l i e d  such funds  

a g a i n s t  a t t o r n e y ' s  f e e s  he claimed were owed him by t h e  Ingrams. 

The r e f e r e e  a l s o  de termined t h a t  Lowe had v i o l a t e d  DR2-106(A) by 

c h a r g i n g  t h e  Ingrams e x c e s s i v e  f e e s  i n  t h e  S e a r s  c a s e  and i n  t h e  

Ve te rans  A d m i n i s t r a t i v e  p roceed ing .  The r e f e r e e  determined t h a t  

Lowe d i d  not  v i o l a t e  DR2-106(E) o r  DR9-102(A) as  was a l l e g e d  by 

t h e  Bar. The r e f e r e e  recommended t h a t  Lowe be suspended from t h e  

p r a c t i c e  of  law f o r  a  p e r i o d  o f  36 months and t h a t  he be r e q u i r e d  

t o  make r e s t i t u t i o n  t o  t h e  Ingrams i n  t h e  amount of $7,500.00 and 

pay t h e  c o s t s  of t h i s  p roceed ing .  



P r i o r  t o  f i l i n g  a  p e t i t i o n  f o r  r ev iew of t h e  r e f e r e e ' s  

r e p o r t ,  Lowe moved t h e  r e f e r e e  t o  reopen t h e  record  t o  c o n s i d e r  

t h e  t e s t imony  of newly-discovered w i t n e s s e s  r e g a r d i n g  t h e  charges  

f lowing from t h e  r e c e i p t  and d i sbursement  of t h e  $7,500.00 pa id  

t o  Lowe by t h e  Ingrams i n  J a n u a r y ,  1983. P r i o r  t o  t h e  r e f e r e e ' s  

r u l i n g  upon t h e  mot ion  t o  reopen t h e  r e c o r d ,  Lowe was r e q u i r e d  t o  

f i l e  a  p e t i t i o n  f o r  r ev iew o f  t h e  r e f e r r e e ' s  r e p o r t  wi th  t h e  

Cour t .  Such p e t i t i o n  was f i l e d  o n  November 2 6 ,  1986. Lowe a l s o  

moved t h e  Court  t o  s t a y  t h e  p roceed ings  wi th  regard  t o  t h e  motion 

f o r  review u n t i l  t h e  r e f e r e e  r u l e d  upon t h e  motion t o  reopen t h e  

r e c o r d .  On December 3 ,  1986,  t h e  Court  e n t e r e d  an  o r d e r  g r a n t i n g  

Lowe's mot ion  t o  s t a y  p roceed ings  and d i r e c t e d  t h e  r e f e r e e  t o  

r eopen  th.e c a s e  t o  c o n s i d e r  t h e  newly-discovered ev idence  and t o  

i s s u e  an  amended r e p o r t .  

I n  accordance  wi th  t h e  t h e  C o u r t ' s  o r d e r ,  t h e  r e f e r e e  

reconvened t h e  h e a r i n g  on J a n u a r y  1 3 ,  1987. The r e f e r e e  f i l e d  a n  

amended r e p o r t  on February  1 9 ,  1987,  where in  he r e j e c t e d  t h e  

a d d i t i o n a l  t e s t imony  o f f e r e d  by Lowe and reached t h e  same f i n d -  

i n g s  and c o n c l u s i o n s  and recommended t h e  same p e n a l t y  a s  i n  t h e  

o r i g i n a l  r e p o r t .  

R .  The Under ly ing F a c t s  

On September 1 7 ,  1980,  Rober t  Ingram e n t e r e d  i n t o  a n  

agreement  wi th  Lowe p u r s u a n t  t o  which 1,owe agreed t o  r e p r e s e n t  

Ingram i n  an  a c t i o n  a g a i n s t  t h e  United S t a t e s  Government and t h e  

H i l l s b o r o u g h  County School Board. Ingram agreed t o  pay Lowe "an 



i n i t i a l  r e t a i n e r  of  f i v e  thousand d o l l a r s  ( $ 5 , 0 0 0 . 0 0 ) , "  a s  w e l l  

a s  33 1 / 3 %  of  any s e t t l e m e n t  p roceeds  r e c e i v e d  p r i o r  t o  t r i a l  o r  

40% o f  any award achieved a t  t r i a l .  R.Ex.6. I n  a d d i t i o n  t o  t h e  

f o r e g o i n g ,  Ingram agreed " t o  assume and pay a l l  c o s t s  of i n v e s t i -  

g a t i o n ,  p r e p a r a t i o n ,  and c o u r t  c o s t s "  r e l a t i n g  t o  t h e  a c t i o n .  

I d .  Lowe e v e n t u a l l y  f i l e d  s u i t  i n  t h e  Uni ted  S t a t e s  D i s t r i c t  - 

Court  f o r  t h e  Middle D i s t r i c t  of F l o r i d a ,  Tampa D i v i s i o n ,  on 

b e h a l f  o f  M r .  and Mrs. Ingram a g a i n s t  t h e  Uni ted  S t a t e s  and 

H i l l s b o r o u g h  County School Board on June  1 0 ,  1981. R.Ex.4. On 

March 1 0 ,  1982,  t h e  f e d e r a l  d i s t r i c t  c o u r t  i s sued  an  o r d e r  sche-  

d u l i n g  t h e  c a s e  f o r  t r i a l  dur ing  t h e  weeks of  February  7 ,  14  and 

2 1 ,  1983. I d .  

Subsequent  t o  u n d e r t a k i n g  t o  r e p r e s e n t  t h e  Ingrams i n  t h e i r  

a c t i o n  a g a i n s t  t h e  Uni ted  S t a t e s  and t h e  H i l l s b o r o u g h  County 

School  Board ( h e r e i n a f t e r  t h e  f e d e r a l  c a s e ) ,  Lowe agreed t o  pur-  

sue  a  c l a im on t h e i r  b e h a l f  a g a i n s t  S e a r s ,  Roebuck and Company. 

Tr .I , p .  51 . Ingram m a i n t a i n s  t h a t  no f e e  agreement was d i s c u s s e d  

o r  e n t e r e d  i n t o  w i t h  Lowe p r i o r  t o  t h e  t ime when t h e  m a t t e r  was 

s e t t l e d  f o r  $2,500.00.  Tr .1  ,p .52.  Lowe i n s i s t s  t h a t  Ingram 

agreed t o  pay a  s t a n d a r d  c o n t i n g e n t  f e e  o f  33 1/3W of s e t t l e m e n t  

p roceeds  b e f o r e  s u i t  was f i l e d  o r  40% o f  t h e  s e t t l e m e n t  proceeds  

a f t e r  s u i t  was f i l e d .  T r . I I , p p . l l - 1 2 .  I n  any e v e n t ,  b o t h  Ingram 

and Lowe concur t h a t  t h e  a c t i o n  a g a i n s t  S e a r s  was s e t t l e d ,  wi th  

Ingram's  c o n s e n t ,  f o r  $2,500.00. Tr .  I ,  pp. 51 , 5 2 ;  Tr .  11 ,p  .13. Of 

t h e  $2,500.00 s e t t l e m e n t  p r o c e e d s ,  Ingram r e c e i v e d  $1,100.00 and 



Lowe rece ived  $1 ,400.00. Lowe claims t h a t  the  $1 ,400.00 he 

rece ived  was f o r  a t t o r n e y ' s  f ee s  and reimbursement of c o s t s  he 

had paid out-of-pocket  i n  p rosecu t ing  the  case .  T r .  11 ,p .  14. 

Ingram acknowledged t h a t  Lowe had incurred expenses f o r  

d e p o s i t i o n s  and r e l a t e d  ma t t e r s  i n  p u r s u i t  of the  claim a g a i n s t  

Sears and t h a t  such c o s t s  were recovered by Lowe ou t  of t h e  

$2,500.00 s e t t l e m e n t  proceeds.  Tr . I ,p .83 .  

During the  l a t t e r  p a r t  of 1980, Lowe a l s o  undertook t o  

r e p r e s e n t  Ingram's daughte r ,  Carol Peng, i n  a  d i s s o l u t i o n  of 

marr iage a c t i o n .  R.Ex. 5. Lowe mainta ins  t h a t  Ingram promised t o  

pay whatever f e e s  and c o s t s  were incur red  i n  t he  d ivorce  a c t i o n .  

T r .  11 ,  pp. 1 5-1 8. Lowe f u r t h e r  a s s e r t s  t h a t  he t o l d  Ingram when he 

agreed t o  r ep re sen t  h i s  daughter  t h a t  Ingram would be charged a  

f e e  of $ 1  ,500.00. - Id .  Ingram denies  t h a t  he agreed to  pay Lowe 

f o r  r ep re sen t ing  h i s  daughter .  Tr . I ,p .55.  Both Ingram and h i s  

daughter  r e c a l l  t h a t  Lowe es t imated t h a t  h i s  f e e  would be between 

$700 and $800. Id . ;  Tr . I ,p .94 .  When the  f i n a l  judgment of 

d i s s o l u t i o n  was entered on Apr i l  1 , 1981, M s .  Peng asked Lowe how 

much she owed him. Lowe responded t h a t  he would work out  the  f e e  

wi th  M r .  Ingram. Tr.I ,pp.55-56;95.  

Lowe a l s o  performed l e g a l  s e r v i c e s  f o r  Ingram i n  connect ion 

with  a  d i s a b i l i t y  claim Ingram was pursuing through t h e  United 

S t a t e s  Veterans  Adminis t ra t ion.  T r . 1  ,pp.27-28; T r  .I1 ,pp.17-18. 

Ingram claims t h a t  Lowe agreed t o  r ep re sen t  him i n  t h a t  m a t t e r  

f o r  t he  s t a t u t o r i l y  mandated $10.00 maximum f e e .  T r . I , p .28 .  



Lowe m a i n t a i n s  t h a t  when Ingram approached him about  t h e  Ve te rans  

A d m i n i s t r a t i o n  m a t t e r ,  he o f f e r e d  t o  h e l p  Ingram p r e p a r e  f o r  t h e  

h e a r i n g  by reviewing a p p l i c a b l e  f e d e r a l  r e g u l a t i o n s  and by 

r e s e a r c h i n g  f e d e r a l  c o u r t  d e c i s i o n s  r e l a t i n g  t o  t h e  i s s u e s  

invo lved  i n  Ingram's  c a s e .  Tr . I I ,pp .17-18 .  Lowe i n s i s t s  t h a t  he  

a d v i s e d  Ingram t h a t  he would c h a r g e  him $5,000.00 f o r  h i s  s e r -  

v i c e s  i n  t h a t  m a t t e r .  I d .  Lowe a l s o  c la ims  t h a t  he  w a s  unaware - 
o f  t h e  s t a t u t o r y  $10.00 a t t o r n e y ' s  f e e  cap when he agreed t o  

r e p r e s e n t  Ingram. Tr .  I1 ,pp  .20-21 . Lowe e v e n t u a l l y  s p e n t  65 

hours  r e s e a r c h i n g  Ingram's  c l a im and p r e p a r i n g  f o r  t h e  Ve te rans  

A d m i n i s t r a t i o n  h e a r i n g .  T r . I I , p . 2 1 .  He a l s o  s p e n t  a f u l l  day 

r e p r e s e n t i n g  Ingram a t  t h e  h e a r i n g .  - I d .  

On J a n u a r y  3 ,  1983,  a c c o r d i n g  t o  Ingram, he met w i t h  Lowe 

and Lowe asked him f o r  money t o  pay expenses n e c e s s a r y  t o  proceed 

w i t h  t h e  f e d e r a l  c a s e  t o  t r i a l .  Tr .1  , p p  .33-34. Although Lowe 

d i d n ' t  s p e c i f y  t h e  amount o f  money he would need,  Ingram c l a i m s  

t h a t  Lowe asked him t o  borrow money t o  pay f o r  t h e  c o s t s .  

T r . I , p .  36. Ingram m a i n t a i n s  t h a t  he and Lowe met a g a i n  on 

January  6 ,  1983,  and ,  a t  t h a t  m e e t i n g ,  Lowe t o l d  him t h a t  he 

needed $7,500.00 t o  d e f r a y  t h e  c o s t s  of t h e  upcoming t r i a l  i n  t h e  

f e d e r a l  c a s e .  Tr .  I ,  pp. 36-37. Ingram a l l e g e s  t h a t  Lowe t o l d  him 

t h a t  t h e  $7,500.00 would be used t o  pay t r a n s p o r t a t i o n  c o s t s  and 

e x p e r t  w i t n e s s  f e e s .  Id. Lowe admits  t h a t  he  d i d ,  i n  f a c t ,  a s k  

Ingram f o r  $7,500.00 d u r i n g  t h i s  p e r i o d  bu t  i n s i s t s  t h a t  he made 

i t  p l a i n  t o  Ingram t h a t  t h e  $7,500.00 w a s  f o r  l e g a l  s e r v i c e s  

r endered  i n  t h e  d i v o r c e  c a s e  and t h e  Ve te rans  A d m i n i s t r a t i o n  c a s e  



and a l s o  t o  r e imburse  Lowe f o r  a  $1 ,000.00 payment Lowe had made 

t o  e x p e r t  w i t n e s s  D r .  Rlau.  T r . I I , p p . 2 2 - 2 4 .  I n  any e v e n t ,  t h e  

p a r t i e s  a g r e e  t h a t  on J a n u a r y  1 1 ,  1983 ,  Ingram gave  Lowe a check 

f o r  $300.00 and t h a t  Ingram w r o t e  t h e  n o t a t i o n  " a t t o r n e y s  f e e s "  

on  t h e  check.  B.Ex. 13 ;  Tr .  I ,p .38.  The p a r t i e s  f u r t h e r  a g r e e  

t h a t  on J a n u a r y  1 9 ,  1983,  Ingram p a i d  Lowe a n o t h e r  $7,200.00.  

R.Ex. 1 4 ;  T r . 1  ,p .40 .  Ingram c l a i m s  t o  have asked Lowe on s e v e r a l  

o c c a s i o n s  between J a n u a r y  1 9 ,  1983,  and A p r i l  2 8 ,  1983,  f o r  a n  

" a c c o u n t i n g "  o r  " i t e m i z e d  s t a t e m e n t "  s e t t i n g  f o r t h  what t h e  

$7 ,500.00  w a s  used f o r .  T r .  I ,  pp. 45-47. Ingram m a i n t a i n s  t h a t  he  

w a s  concerned abou t  t h e  money he had p a i d  because  he l e a r n e d  t h a t  

t h e  t r i a l  i n  t h e  f e d e r a l  c a s e  had been c o n t i n u e d .  - I d .  On A p r i l  

2 8 ,  1983 ,  Ingram appeared  i n  Lowe's o f f i c e  and a g a i n  r e q u e s t e d  a 

s t a t e m e n t  s e t t i n g  f o r t h  t h e  u s e  o r  u s e s  t o  which t h e  $7,500.011 

w a s  p u t .  T r  .I , p  .47. Lowe i n s t r u c t e d  h i s  s e c r e t a r y ,  Carol  McKee, 

t o  p r e p a r e  a r e c e i p t  r e f l e c t i n g  t h e  f a c t  t h a t  Ingram had p a i d  

Lowe $7,500.00 i n  J a n u a r y ,  1983. - I d . ;  R.Ex.15. Inpram a l l e g e s  

t h a t  Lowe w r o t e  t h e  word " t r i a l "  i n  t h e  comments p o r t i o n  of t h e  

r e c e i p t  t o  acknowledge t h a t  t h e  $7 ,500.00  w a s  p a i d  t o  him t o  

d e f r a y  c o s t s  i n  t h e  f e d e r a l  c a s e .  TR.1 , p  .48. Lowe d e n i e s  

w r i t i n g  t h e  word t r i a l  on t h e  r e c e i p t .  T r . I I , p . 2 9 .  

Ingram e v e n t u a l l y  d i s m i s s e d  Lowe i n  O c t o b e r ,  1983. T r . 1 ,  

pp.49-50. Ingram has  a l s o  f i l e d  a c i v i l  a c t i o n  a g a i n s t  Lowe 

c l a i m i n g  t h a t  Lowe w a s  n e g l i g e n t  i n  h i s  r e p r e s e n t a t i o n  o f  Ingram 

i n  t h e  f e d e r a l  c a s e .  T r . I , p . 9 0 .  



111. 

SUMMARY OF THE ARGUMENT 

The r e f e r e e ' s  f i n d i n g  t h a t  Lowe v i o l a t e d  DR1-  102(A) (4 )  i s  

c l e a r l y  e r roneous .  The p h y s i c a l  evidence  and t h e  overwhelming 

weight  of t h e  t e s t imony  p r e s e n t e d  concerning t h e  $7,500.00 pa id  

by Ingram t o  Lowe i n  J a n u a r y ,  1983,  make p l a i n  t h a t  Ingram knew 

t h a t  t h e  money was t o  be used by Lowe t o  o f f s e t  accrued a t t o r -  

n e y ' s  f e e s  he had earned by r e p r e s e n t i n g  Ingram i n  v a r i o u s  

m a t t e r s  d u r i n g  t h e  p r e v i o u s  two y e a r s .  The r e f e r e e ' s  c o n c l u s i o n  

t h a t  Lowe had t o l d  Ingram t h a t  t h e  $7,500.00 was needed t o  o f f s e t  

t h e  c o s t s  a.nd expenses a s s o c i a t e d  w i t h  an  impending t r i a l  is  

s imply  not  suppor ted  by t h e  r e c o r d .  

I n  f i n d i n g  Lowe g u i l t y  of  cha rg ing  e x c e s s i v e  f e e s  i n  v i o l a -  

t i o n  o f  DR2-106(A), t h e  r e f e r e e  misapp l i ed  t h e  burden of  p roof .  

Thus,  t h e  r e f e r e e  e r r o n e o u s l y  h e l d  t h a t  Lowe f a i l e d  t o  p r o v e ,  by 

i n d i v i d u a l  t e s t i m o n y ,  t h a t  h i s  f e e s  were r e a s o n a b l e  when, i n  

f a c t ,  it was t h e  B a r ' s  burden t o  prove  by c l e a r  and conv inc ing  

e v i d e n c e  t h a t  Lowe's f e e s  were e x c e s s i v e .  

F i n a l l y ,  even i f  t h e  Bar proved one o r  more of  t h e  v i o l a -  

t i o n s  found by t h e  r e f e r e e ,  t h e  p e n a l t y  t h e  r e f e r e e  recommended 

i s ,  n e v e r t h e l e s s ,  e x c e s s i v e .  The r e f e r e e  e r r o n e o u s l y  r e l i e d  upon 

conduct  which he found not  t o  be u n e t h i c a l  t o  s u p p o r t  t h e  imposi- 

t i o n  of an a d m i t t e d l y  h a r s h  p e n a l t y .  The r e f e r e e  a l s o  i n c o r -  

r e c t l y  de termined t h a t  Lowe's two p r i o r  p r i v a t e  reprimands some- 

how j u s t i f i e d  t h e  i m p o s i t i o n  of a  weighty  p e n a l t y  i n  t h i s  m a t t e r  

when t h e  p r i o r  m a t t e r s  were i n  no way r e l a t e d  t o  t h e  misconduct  

found h e r e .  



ARGUMENT 

A. THE REFEREE'S FINDING WITH REGARD TO 
LOWE'S ALLEGED VIOLATION OF DR1-102(A) 
(4)  IS  CLEARLY ERRONEOUS AND SHOULD NOT, 
THEREFORE, BE ADOPTED BY THE COURT. 

The ev idence  of  r e c o r d  i n  t h i s  m a t t e r  f a l l s  woefu l ly  s h o r t  

o f  t h e  " c l e a r  and convincing"  quantum n e c e s s a r y  t o  suppor t  a  

f i n d i n g  of g u i l t  upon t h e  charge  t h a t  Lowe m i s r e p r e s e n t e d  t o  

Ingram t h a t  t h e  $7,500.00 pa id  t o  him i n  J a n u a r y ,  1983, was t o  b e  

used t o  o f f s e t  t h e  c o s t  of  b r i n g i n g  t h e  f e d e r a l  c a s e  t o  t r i a l .  

The F l o r i a  Bar v .  Rayman, 238 So.2d 594 ( F l a .  1970).  Even t h e  

most c u r s o r y  rev iew o f  t h e  r e c o r d  makes p l a i n  t h a t  t h e  Bar f a i l e d  

t o  c a r r y  i t s  burden of proof  w i t h  regard  t o  t h i s  cha rge  and t h a t  

t h e  r e f e r e e  e r r e d  i n  e n t e r i n g  a  f i n d i n g  o f  g u i l t .  

The B a r ' s  c h a r g e  a g a i n s t  Lowe was s u p p o r t e d ,  f o r  t h e  most 

p a r t ,  by  t h e  uncor robora ted  t e s t imony  of  Robert  lngram. 1 Thus,  

Ingram t e s t i f i e d  t h a t  i n  J a n u a r y ,  1983,  Lowe demanded t h a t  Ingram 

pay him an a d d i t i o n a l  $7 ,500.00 t o  u n d e r w r i t e  t h e  c o s t  of b r i n g -  

ing  t h e  f e d e r a l  c a s e  t o  t r i a l . 2  Tr . I ,pp .36-37.  Ingram admi t s  

t h a t  no one e l s e  was p r e s e n t  when Lowe made t h e s e  r e p r e s e n t a -  

t i o n s ,  and th.e Bar d i d  not  submit any documentat ion o r  o t h e r  

1 Ingram's  w i f e  t e s t i f e d  t h a t  she  wi tnessed  Lowe w r i t i n g  t h e  
word " t r i a l "  on t h e  r e c e i p t  f o r  t h e  $7,500.00. T r . I , p . l 0 7 .  No 
o t h e r  w i t n e s s  was p r e s e n t e d  t o  s u p p o r t  Ingram's  v e r s i o n  of t h e  
e v e n t s .  

Ingram had a l r e a d y  pa id  Lowe a  $5,000.00 " r e t a i n e r "  a t  t h e  
o u t s e t  of  t h e  f e d e r a l  c a s e  and had pa id  numerous expenses r e l a t e d  
t o  t h a t  c a s e  a s  t h e y  were i n c u r r e d .  Tr .  I ,  p.62. 



p h y s i c a l  ev idence  t o  s u p p o r t  Ingram's  c o n t e n t i o n .  Indeed ,  t h e  

e v i d e n c e  t h a t  was p r e s e n t e d  on t h i s  i s s u e ,  b o t h  by t h e  Bar and by 

Lowe, overwhelmingly s u p p o r t s  Lowe's c la im t h a t  he made it c l e a r  

t o  Ingram t h a t  t h e  $7 ,500.00 he asked Ingram t o  pay him i n  

J a n u a r y ,  1983,  was f o r  a t t o r n e y ' s  f e e s  Lowe had earned w h i l e  

r e p r e s e n t i n g  Ingram and h i s  f a m i l y  d u r i n g  t h e  p r e v i o u s  two 

y e a r s .  I n  t h a t  r e g a r d ,  t h e  ev idence  showed as  f o l l o w s :  

1 .  Even though t h e  Bar r ecogn ized  i n  i t s  c o m p l a i n t ,  and 

t h e  r e f e r e e  found ,  t h a t  t h e  $5,000.00 Ingram p a i d  Lowe a t  t h e  

o u t s e t  of  t h e  f e d e r a l  c a s e  was an a t t o r n e y ' s  f e e ,  Ingram 

n e v e r t h e l e s s  t e s t i f i e d  t h a t  he b e l i e v e d  t h e  $5,000.00 was t o  b e  

used f o r  c o s t s .  Tr .1 ,pp.22-23. Y e t ,  Ingram acknowledged t h a t  he 

a p a i d  c o u r t  r e p o r t e r  f e e s  and o t h e r  c o s t s  o u t  of h i s  pocket  a s  

t h e y  were i n c u r r e d  i n  t h a t  c a s e  and never  i n q u i r e d  of Lowe 

r e g a r d i n g  t h e  d i s p o s i t i o n  of  t h e  $5,000.00 he had g i v e n  Lowe a s  

" c o s t s . "  R.I ,p.62.  Indeed ,  Ingram d i d n ' t  a s k  Lowe what t h e  

$5,000.00 was used f o r  o r  why he c o u l d n ' t  c o n t i n u e  t o  pay c o s t s  

a s  t h e y  were i n c u r r e d  when L,owe asked f o r  payment of $7,500.00 i n  

J a n u a r y ,  1983. Tr . I ,pp .74-76.  

2. Although Ingram m a i n t a i n s  t h a t  t h e  $300.00 payment he 

made t o  Lowe on J a n u a r y  1 1 ,  1983, was an i n i t i a l  payment toward 

t h e  $7,500.00 " c o s t  advance" 1,owe r e q u e s t e d ,  he n e v e r t h e l e s s  



wrote  t h e  e x p l a n a t i o n  " a t t o r n e y ' s  f e e s "  on t h e  memorandum s e c t i o n  

of  t h e  check.  T r . I , p . 7 6 . 3  

3. Ingram s t a t e d  t h a t  he was "apprehens ive"  about  g i v i n g  

Lowe t h e  $7,200.00 b a l a n c e  on J a n u a r y  19 and t h a t  Lowe o f f e r e d  t o  

keep t h e  money i n  h i s  t r u s t  accoun t  f o r  awhi le  i f  it would make 

Ingram f e e l  more a t  e a s e .  Tr .1 ,pp.40-41. It  is  d i f f i c u l t  t o  

u n d e r s t a n d  Ingram's  u n e a s i n e s s  o r  Lowe's o f f e r  i f  t h e  $7 ,500.00 

was ,  a s  Inqram s t a t e d ,  t o  be used f o r  c o s t s  and expenses a s s o c i -  

a t e d  w i t h  a n  impending t r i a l .  Why would Lowe o f f e r  t o  hold t h e  

money " f o r  a  coup le  o f  months" i f  t h e  t r i a l  were scheduled  t o  

commence w i t h i n  a  m a t t e r  of  weeks? Tr .  I ,p.41 . And why would 

Ingram be "apprehens ive"  i f  he r e a l l y  b e l i e v e d  t h e  money was t o  

b e  used f o r  e x p e r t  w i t n e s s  f e e s  and r e l a t e d  c o s t s ?  

4.  Ingram c la ims  t h a t  a s  e a r l y  a s  February  22 ,  1983, h e  

began a s k i n g  Lowe f o r  an  " i t emized  s t a t ement"  r e g a r d i n g  t h e  

$7,500.00 pa id  t h e  month b e f o r e .  Tr .1  ,pp.44-46. I f  Ingram 

b e l i e v e d  t h a t  t h e  $7,500.00 was t o  be used t o  pay v a r i o u s  e x p e r t  

w i t n e s s e s  t o  t e s t i f y  a t  a  t r i a l  t h a t  had not  y e t  o c c u r r e d ,  why 

Ingram used t h e  word " r e t a i n e r "  a t  one p o i n t  t o  d e s c r i b e  t h e  
$7,500.00 he p a i d  Lowe. Tr .  I , p .  38. Ingram a p p a r e n t l y  has g r e a t  
d i f f i c u l t y  d i s t i n g u i s h i n g  between c o s t s ,  a t t o r n e y ' s  f e e s  and 
r e t a i n e r .  Y e t ,  Ingram's  u n d e r s t a n d i n g  of t h e  d i f f e r e n c e s  between 
t h e s e  concep t s  i s  c r i t i c a l  t o  t h e  R a r ' s  case .  Ingram s t a t e d  
d u r i n g  h i s  t e s t imony  t h a t  he " d i d n ' t  know t h e  d i f f e r e n c e  between 
a t t o r n e y ' s  f e e s ,  a t t o r n e y ' s  c o s t s ,  o r  a n y t h i n g  e l s e . "  T r . 1 ,  
p.91 . H i s  c o n f u s i o n  r e g a r d i n g  t h e s e  impor tan t  d i s t i n c t i o n s  i s  
f u r t h e r  underscored  by h i s  c h a r a c t e r i z a t i o n  o f  t h e  i n i t i a l  
$5,000.00 payment a s  a  " f e e , "  a f t e r  he i n s i s t e d  t h a t  t h e  
$5,000.00 was t o  be used t o  pay c o s t s .  Compare T r . I , p . 2 3 , l i n e  2  
w i t h  T r . I , p . 2 8 , l i n e s  12-13. 



would he want an  i t emized  s t a t e m e n t ?  I t  i s  more l i k e l y  t h a t  t h e  

i temized s t a t e m e n t  Ingram r e q u e s t e d  r e l a t e d  t o  t h e  v a r i o u s  l e g a l  

s e r v i c e s  Lowe performed f o r  which Ingram pa id  him $7,500.00. 

Tr . I ,p .135 .  

5.  Ingram c la ims  t h a t  Lowe wrote  t h e  word " t r i a l "  on t h e  

r e c e i p t  he gave  Ingram t o  acknowledge t h a t  t h e  $7,500.00 Ingram 

p a i d  was t o  be a p p l i e d  t o  c o s t s  and expenses of t h e  t r i a l  of t h e  

f e d e r a l  c a s e .  Tr .  I ,p.48. Ingram's  tes t imony is c o n t r a d i c t e d  by 

no fewer t h a n  f o u r  independent  w i t n e s s e s .  F i r s t ,  Carol  McKee, 

Lowe's former  s e c r e t a r y ,  t e s t i f i e d  t h a t  she  d i d  not w r i t e  t h e  

word " t r i a l , "  nor  d i d  t h e  word appear  t o  have been w r i t t e n  by 

Lowe. T r . 1  ,p .137.  What 's more,  Lowe's former c l i e n t ,  Paul  

T a y l o r ,  h i s  w i f e ,  Barbara T a y l o r ,  and a  c a s u a l  a c q u a i n t a n c e  of 

a Lowe's ,  Ann Dyer, a l l  t e s t i f i e d  under  o a t h  t h a t  Ingram t r i e d  t o  

p e r s u a d e  Barbara  T a y l o r  t o  w r i t e  t h e  word " t r i a l "  on t h e  r e -  

c e i p t .  A l l  t h r e e  w i t n e s s e s  t e s t i f i e d  t h a t  one a f t e r n o o n  i n  t h e  

s p r i n g  of 1983 Ingram conf ron ted  M r .  and M r s .  Tay lo r  on t h e  

c o r n e r  of F r a n k l i n  S t r e e t  and J a c k s o n  S t r e e t  i n  Tampa, F l o r i d a ,  

a n d ,  w h i l e  i n  a  v e r y  a g i t a t e d  and emot ional  s t a t e ,  asked Mrs. 

Tay lo r  t o  w r i t e  t h e  word " t r i a l "  on t h e  r e c e i p t .  Tr .V,pp.5;17- 

1 8 ;  27. Although n e i t h e r  Mrs. Tay lo r  nor M s .  Dyer saw what Ingram 

d i d  w i t h  t h e  r e c e i p t  a f t e r  Mrs. Tay lo r  r e f u s e d  t o  w r i t e  on i t ,  

M r .  Tay lo r  t e s t i f i e d  t h a t  he wi tnessed  Ingram w r i t e  t h e  word 

" t r i a l "  on t h e  r e c e i p t .  Tr.V,pp.13-14. What 's  more, M r .  and 

Mrs. Tay lo r  t e s t i f i e d  t h a t  Ingram t o l d  them t h a t  he had second 



t h o u g h t s  about  paying 1,owe $7,500.00 f o r  a t t o r n e y ' s  f e e s  and t h a t  

he wanted Lowe t o  g i v e  him h i s  money back.  Ingram t o l d  t h e  

T a y l o r s  t h a t  i f  Lowe d e c l i n e d ,  he  would go t o  t h e  Rar and c la im 

t h a t  t h e  money was " t r u s t  money" t h a t  Lowe was r e q u i r e d  t o  r e t u r n  

t o  him. Tr.V,pp.6;18-19. 

Lowe a l s o  p r e s e n t e d  t h e  t e s t imony  of Wil l iam Duncan, a  

H i l l s b o r o u g h  County deputy  c o u r t  c l e r k ,  concern ing  a  s i m i l a r  

t h r e a t  Ingram had made a g a i n s t  Lowe. Duncan t e s t i f i e d  t h a t  some- 

t ime  a f t e r  he  s t a r t e d  working f o r  t h e  C l e r k  i n  J u l y ,  1985 ,  he  

was speak ing  w i t h  Lowe i n  t h e  cour thouse  ha l lway when Ingram 

i n t e r r u p t e d  t h e  c o n v e r s a t i o n .  Duncan r e c a l l e d  t h a t  t h e  conversa-  

t i o n  t h a t  ensued between Ingram and Lowe concerned money t h a t  

Ingram had paid  Lowe which Ingram was a t t e m p t i n g  t o  r e c o v e r  from 

a Lowe. Duncan's impress ions  of t h e  c o n v e r s a t i o n  a r e  a s  f o l l o w :  

Q :  I j u s t  want you t o  t e l l  us  what you remember. 

A :  I remember t h e  gentleman--what  I can r e c a l l  of  t h e  
c o n v e r a t i o n  was t h a t  he was u p s e t  w i t h  him and he 
w a s n ' t  s a t i s f i e d .  He had paid  him--he pa id  him 
l i k e  a t t o r n e y ' s  f e e s  and he  wanted t o  c l a im it  as 
e i t h e r  t r u s t  money o r  something--money t h a t  he was 
supposed t o  hold f o r  him when he was, i n  f a c t ,  
go ing  t o  a lmost  change around what he had i n i -  
t i a l l y  s e t  o u t  t o  do. I mean, t h a t ' s  t h e  impres- 
s i o n  I had. As  f a r  as t h e  words o u t  of h i s  mouth, 
I r e a l l y  c o u l d n ' t  say .  Tr.V,p.35. 

Even though t h e  Bar f a i l e d  t o  s u g g e s t  a  s i n g l e  r e a s o n  why 

t h e  T a y l o r s ,  o r  Ann Dyer, o r  Caro l  McKee o r  W i l l i a m  Duncan would 

p e r j u r e  themselves  t o  ass is t  Lowe i n  t h i s  m a t t e r ,  t h e  r e f e r e e  

n e v e r t h e l e s s  chose  t o  c r e d i t  Ingram's  v e r s i o n  of t h e  e v e n t s ,  



d e s p i t e  I n g r a m ' s  obvious s t a k e  i n  t h e  outcome of t h i s  proceed- 

ing .  Thus ,  t h e  r e f e r e e  s t a t e d  t h a t  he "doubts  s t r o n g l y "  t h e  

a c c u r a c y  of  t h e  t e s t imony  g i v e n  by t h e  T a y l o r s  and M s .  Dyer. 

Amended Report o f  R e f e r e e ,  p.3. The r e f e r e e  s u g g e s t s ,  c o n t r a r y  

t o  a l l  of t h e  ev idence  p r e s e n t e d  on t h i s  p o i n t ,  t h a t  t h e  word 

" t r i a l "  was w r i t t e n  by t h e  same pe rson  who wrote  t h e  ba lance  of  

t h e  r e c e i p t .  - I d .  No one d i s p u t e s  t h a t  Caro l  McKee f i l l e d  o u t  

t h e  r e c e i p t .  T r .1  ,pp.47 ; 106-1 07 ;  136-1 37. She d e n i e s  w r i t i n g  t h e  

word " t r i a l "  on t h e  r e c e i p t .  T r . I ,p .137 .  Indeed ,  even t h e  

Ingrams c la im t h a t  it was Lowe, and n o t  C a r o l  McKee, who w r o t e  

" t r i a l "  on t h e  r e c e i p t . 4  The r e f e r e e  has  c l e a r l y  miscons t rued  

t h e  ev idence  on t h i s  p o i n t .  

The r e f e r e e  found f u r t h e r  s u p p o r t  f o r  h i s  r e j e c t i o n  of  t h e  

a t e s t imony  o f  Dyer and t h e  Tay lo r s  because  " I f  Ingram wanted a  

woman t o  w r i t e  i n  ' t r i a l ,  ' d u p l i c a t i n g  t h e  handwr i t ing  of  

r e s p o n d e n t ' s  s e c r e t a r y , "  he would not  have immediately w r i t t e n  

t h e  word i n  h i m s e l f .  Amended Repor t  of  Refe ree ,p .3 .  I t  was t h e  

r e f e r e e ' s  t h e o r y ,  however,  and not  t h a t  of any of t h e  w i t n e s s e s ,  

t h a t  Ingram may have wanted Mrs. Tay lo r  t o  w r i t e  " t r i a l "  on t h e  

4  The r e f e r e e ,  w i t h o u t  t h e  a i d  of any e x p e r t  t e s t imony  
r e g a r d i n g  t h e  a l l e g e d  s i m i l a r i t y  of  t h e  handwr i t ing  of t h e  word 
" t r i a l "  t o  t h a t  of M s .  McKee, n e v e r t h e l e s s  concluded t h a t  she  
made t h e  no ta . t ion .  We s u g g e s t  t h a t ,  t o  t h e  u n t r a i n e d  eye ,  t h e  
p r i n t e d  word " t r i a l "  on t h e  r e c e i p t  is  remarkably s i m i l a r  t o  M r .  
Ingram's  p r i n t e d  n o t a t i o n s  on t h e  bottom of h i s  copy of t h e  
r e c e i p t ,  which is a t t a c h e d  t o  h i s  a f f i d a v i t  of  J a n u a r y  9 ,  1987. 
A copy of  t h a t  document has  been a t t a c h e d  t o  t h i s  b r i e f  f o r  t h e  
Court  ' s convenience.  



r e c e i p t  f o r  t h a t  r eason .  M r .  T a y l o r ' s  t e s t imony  on t h a t  p o i n t  is 

as f o l l o w s :  

Q: (By t h e  Refe ree )  Mow, a t  t h a t  p a r t i c u l a r  p o i n t  
M r .  Lowe had a female s e c r e t a r y ,  i s  t h a t  c o r r e c t ?  

A:  Yes,  s i r .  

Q :  Did M r .  Ingram s u g g e s t  t h a t  your w i f e  s i g n i n g  t h i s  
would,  t h e r e f o r e ,  b e  a woman s i g n i n g  it s i m i l a r  t o  
h i s  s e c r e t a r y  s i g n i n g  i t ?  He needed a  woman's 
s i g n a t u r e ?  Did he i n d i c a t e  any th ing  of t h a t  
n a t u r e ?  

A :  Yes. He wanted a  woman's s i g n a t u r e .  He d i d n ' t  
a s k  me. He asked he r .  I assume t h a t  would be  t h e  
r e a s o n .  Tr  . V ,  p. 14 (emphasis added) . 

The r e f e r e e  neg lec ted  even t o  a d d r e s s  Duncan's t e s t i m o n y ,  

which e s t a b l i s h e d  t h a t  Ingram w a s  s t i l l  t h r e a t e n i n g  t o  l i e  t o  t h e  

Bar abou t  t h e  n a t u r e  of t h e  $7,500.00 payment more than  a  y e a r  

a a f t e r  it was made. Such t e s t imony  b u t t r e s s e s  t h a t  g i v e n  by t h e  

T a y l o r s  r e g a r d i n g  Ingram's  announced i n t e n t i o n  t o  do whatever  was 

n e c e s s a r y ,  i n c l u d i n g  f a b r i c a t i n g  a s t o r y  about  t h e  purpose f o r  

which he gave  Lowe t h e  $7,500.00,  i n  o r d e r  t o  g e t  h i s  money 

back.  There is a b s o l u t e l y  no b a s i s  i n  t h e  r e c o r d  f o r  t h e  r e f e r e e  

t o  have r e j e c t e d  t h e  t e s t imony  o f  Dyer,  Duncan and t h e  T a y l o r s .  

To do s o ,  t h e  r e f e r e e  must have decided t h a t  t h e  T a y l o r s  and Dyer 

c o n s p i r e d  t o  commit p u r j u r y  on Lowe's b a h a l f 5  and t h a t  Duncan 

was e i t h e r  mis taken  o r  t h a t  h e ,  t o o ,  l i e d  under o a t h .  

T h e i r  t e s t imony  of  t h e  e v e n t s  which occur red  on t h e  Tampa 
s t r e e t  c o r n e r  i n  t h e  s p r i n g  of 1983  is v i r t u a l l y  i d e n t i c a l .  The 
T a y l o r s  swore t h a t  they  had never  met Dyer b e f o r e  t h e  h e a r i n g ,  
and Dyer made t h e  same r e p r e s e n t a t i o n  w i t h  regard  t o  h e r  
knowledge of t h e  T a y l o r s .  I n  o r d e r  t o  f a b r i c a t e  such a  s t o r y ,  

a t h e s e  t h r e e  w i t n e s s e s  would have t o  have been i n  c o l l u s i o n  w i t h  
one a n o t h e r .  



6 .  Ingram c la ims  t h a t  a t  no t ime p r i o r  t o  paying Lowe t h e  

$7,500.00 i n  J a n u a r y ,  1983,  d i d  Lowe o r  anyone e l s e  from Lowe's 

o f f i c e  a d v i s e  him t h a t  he owed Lowe money f o r  l e g a l  s e r v i c e s  Lowe 

performed on h i s  b e h a l f ,  T r . I , p . 7 3 ;  T r . I I I , p p . 3 - 4 .  Ye t ,   owe's 

former s e c r e t a r y ,  Carol  McKee, and h i s  former bookkeeper,  P a t  

Holloman, t e s t i f i e d  t h a t  they had c a l l e d  Ingram on numerous 

occa s ions  t o  remind him t h a t  he owed Lowe $7,500.00 f o r  a t t o r -  

n e y ' s  f e e s .  I n  t h a t  r e g a r d ,  M s .  McKee t e s t i f i e d  as  f o l l o w s :  

Q:  Did t h e r e  come a  t ime when you were c a l l e d  upon t o  
a t t empt  t o  c o l l e c t  an  a t t o r n e y ' s  f e e  from M r .  
Ingram? 

A:  Yes. 

Q :  Who gave you t h e  i n s t r u c t i o n s  t o  do t h a t ?  

A :  M r .  Lowe. 

Q :  What d id  M r .  Lowe t e l l  you? 

A :  He t o l d  me t h a t  M r .  Ingram owed him money f o r  
c a s e s  t h a t  he had handled f o r  him. 

Q :  What d i d  he ask you t o  do about  t h a t ?  

A :  He asked me t o  c a l l  M r .  Ingram t o  remind him of 
t h e  money t h a t  he owed him. On numerous occas ions  
I asked M r .  Ingram f o r  t h e  money, when he was 
b r i n g i n g  t h e  money i n .  

Q :  You spoke s p e c i f i c a l l y  wi th  M r .  Ingram on t h i s ?  

A :  Yes,  I d i d .  

Q :  On how many occa s ions  do you r e c a l l  having t hose  
conve r sa t i ons  w i th  M r .  Ingram? 

A :  A t  l e a s t  a  dozen t imes .  

Q :  And s p e c i f i c a l l y ,  what d i d  you ask  M r .  Ingram t o  do? 



A :  I asked M r .  Ingram t o  b r i n g  t h e  check i n .  

Q :  Did you t e l l  him what t h e  check was f o r ?  

A :  Yes,  I d i d .  M r .  Ingram and I d i s c u s s e d  many t imes  
what i t  was f o r ,  and M r .  Ingram asked me on many 
o c c a s i o n s  t o  j u s t  t v p e  o u t  a n  accoun t ing  f o r  him. 

Q :  When he asked you what t h e  money was f o r ,  d i d  you 
respond? 

Q :  What d i d  you t e l l  M r .  Ingram? 

A:  I t o l d  him it  w a s  f o r  c a s e s  t h a t  John had 
r e p r e s e n t e d  him f o r .  

Q :  Did you t e l l  him it  was f o r  a t t o r n e y ' s  f e e s ?  

A :  I t o l d  him it was f o r  a t t o r n e y ' s  f e e s .  Tr .I ,p .132-133.  

Ingram w a s  unab le  t o  e x p l a i n  why Lowe's former s e c r e t a r y  would 

f a b r i c a t e  such a s t o r y .  T r . I I I , p p . 3 - 4 .  The r e f e r e e ,  a p p a r e n t l y ,  

w a s  l i k e w i s e  unab le  t o  s u g g e s t  a r e a s o n  why y e t  a n o t h e r  pe r son  

would l i e  under  o a t h  t o  a s s i s t  Lowe; s o  he chose  s imply  t o  i g n o r e  

t h i s  c r i t i c a l  t e s t imony .  

I t  i s  obvious from t h e  f o r e g o i n g  t h a t  t h e  r e f e r e e ' s  f i n d i n g s  

r e g a r d i n g  Lowe' s a l l e g e d  v i o l a t i o n  of DR1-102(A) (4) a r e  based 

upon sympathy f o r  Ingram and not upon any c l e a r  and conv inc ing  

e v i d e n c e  of  Lowe's misconduc t ,  f o r  no such ev idence  e x i s t s .  I t  

is not  d i f f i c u l t  t o  f e e l  s o r r y  f o r  Ingram. He o b v i o u s l y  i n v e s t e d  

a g r e a t  d e a l  of  h i s  t ime ,  money and emotion i n t o  t h e  f e d e r a l  c a s e  

and r e c e i v e d  no th ing  i n  r e t u r n .  Lowe may have u n j u s t i f i a b l y  

r a i s e d  Ingram's  e x p e c t a t i o n s  r e g a r d i n g  t h e  p r o s p e c t s  f o r  s u c c e s s  

i n  t h a t  c a s e .  Y e t ,  none of  t h e s e  f a c t o r s ,  o r  a l l  of them, 



s u p p o r t  t h e  r e f e r e e '  s f i n d i n g  t h a t  Lowe mis lead  Ingram i n t o  

paying h.im $7,500.00 f o r  c o s t s  and t h e n  used t h e  money t o  o f f s e t  

acc rued  a t t o r n e y ' s  f e e s  he  c la ims  Ingram owed him. 

B. THE RECORD IS  D E V O I D  OF EVIDENCE THAT 
LOWE CHARGED AND COLLECTED AN EXCESSIVE 
FEE FROM INGRAM. 

The r e f e r e e  recognized t h a t  $5,000.00 of t h e  $7,500.00 

Ingram p a i d  t o  Lowe i n  J a n u a r y ,  1983,  w a s  in tended  by Lowe t o  

compensate him f o r  work he performed on Ingram's  beha l f  i n  t h e  

Ve te rans  A d m i n i s t r a t i o n  proceeding.  Amended Repor t  of  

Refe ree ,  p.3. Lowe m a i n t a i n s  t h a t  he devoted approx imate ly  65 

hours  t o  r e s e a r c h i n g  f e d e r a l  r e g u l a t i o n s  and c o u r t  d e c i s i o n s  t o  

a s s i s t  Ingram i n  p r e p a r i n g  f o r  h i s  a d m i n i s t r a t i v e  h e a r i n g  b e f o r e  

t h e  Ve te rans  A d m i n i s t r a t i o n .  Tr .11 ,pp  .21-22. Lowe a l s o  

t e s t i f i e d  t h a t  when he under took t o  r e p r e s e n t  Ingram i n  t h a t  

m a t t e r ,  he  w a s  unaware of t h e  e x i s t e n c e  of  a  f e d e r a l  s t a t u t e  

l i m i t i n g  t h e  amount of f e e s  he could  charge  i n  t h a t  m a t t e r  t o  

$10.00. Tr . I I ,pp .20-21 .  Ingram m a i n t a i n s  t h a t  Lowe was aware of  

t h e  $1 0.00 f e e  cap when he agreed t o  a s s i s t  Ingram i n  t h e  

Ve te rans  A d m i n i s t r a t i o n  m a t t e r .  T r . I , p . 2 8 .  

The r e f e r e e  never  r e so lved  t h i s  c o n f l i c t  i n  t h e  t e s t imony .  

H i s  f i n d i n g s  on t h i s  p o i n t  a r e  as f o l l o w s :  

Respondent t e s t i f i e d  t h a t  of  t h e  $7,500.00 
p a i d  t o  him by Robert C. Ingram i n  J a n u a r y  
1983,  $5,000.00 was f o r  h i s  " r e s e a r c h  and 
appearance  a t  Hearing" on a  c l a im t h a t  Robert 
C. Ingram had w i t h  t h e  V e t e r a n ' s  Adminis t ra-  
t i o n .  Respondent submit ted  a w r i t t e n  



s t a t e m e n t  on 27 June  1985 t o  t h e  g r i e v a n c e  
committee t o  t h a t  e f f e c t .  He t e s t i f i e d  t h a t  
h e  d i d  not  know t h a t  f e d e r a l  law p r o h i b i t s  a  
f e e  f o r  V. A. h e a r i n g s  i n  excess  of t e n  
d o l l a r s .  Respondent t e s t i f i e d  t h a t  t h e  f e e  
was mos t ly  f o r  r e s e a r c h  and s o  not  i l l e g a l .  

I f  Respondent is c o r r e c t ,  t h e n  $4,990.00 was 
h i s  f e e  f o r  r e s e a r c h .  No independent  t e s t i -  
mony was p r e s e n t e d  s u p p o r t i n g  t h i s  kind of  
f e e  f o r  t h e  r e s e a r c h  involved.  Respondent 
t e s t i f i e d  t h a t  he had no s t a n d a r d  h o u r l y  
r a t e ,  b u t  i f  t h e  u s u a l  s t a n d a r d  h o u r l y  r a t e  
f o r  s o l e  p r a c t i o n e r s  i n  1983 i n  Tampa Bay of 
$1 00.00 p e r  hour  is a p p l i e d ,  t h e n  Respondent 
would have had t o  spend 49 hours  on r e s e a r c h ,  
f a r  i n  excess  of what he t e s t i f i e d  he d i d  
spend on t h i s  m a t t e r .  For r e s e a r c h  h i s  f e e  
i s  c l e a r l y  e x c e s s i v e  and i f  more t h a n  $10.00 
is a p p l i e d  t o  h i s  appearance  t h e n  it i s  
i l l e g a l .  Amended R e p o r t ,  pp.3-4. 

Th.e r e f e r e e ' s  f i n d i n g s  a r e  f a t a l l y  f lawed.  He n o t e s  th.at  Lowe 

f a i l e d  t o  p r e s e n t  independent  t e s t imony  t o  s u p p o r t  c o l l e c t i n g  a  

f e e  of  $4,990.00 f o r  r e s e a r c h .  Lowe t e s t i f i e d  t h a t  he  d i d  t h e  

work. Tr .11 ,pp.21-22. H i s  t e s t imony  on t h i s  p o i n t  is u n r e -  

b u t t e d .  We a r e  n o t  aware of any requ i rement  t h a t  a  r e sponden t  i n  

t h i s  type  of  proceeding must p r e s e n t  " independent  tes t imony"  t o  

e s t a b l i s h  t h a t  h i s  f e e s  a r e  r e a s o n a b l e .  The burden w a s  on  t h e  

Bar t o  prove  by c l e a r  and convincing ev idence  t h a t  Lowe's f e e  was 

e x c e s s i v e ,  n o t  on Lowe t o  prove  t h e  r e a s o n a b l e n e s s  of h i s  f e e .  

S e e ,  e .g . ,  The F l o r i d a  Bar v.  Quick ,  279 So.2d 4  ( F l a .  1973) .  

The Bar f a i l e d  even t o  a t t e m p t  t o  r e f u t e  Lowe's t e s t imony  on t h i s  

p o i n t .  

The r e f e r e e ' s  e r r o r  i s  f u r t h e r  compounded by h i s  a s s e r t i o n  

t h a t  Lowe t e s t i f i e d  tha . t  he s p e n t  f a r  l e s s  t h a n  49 hours  



conduc t ing  r e s e a r c h  r e g a r d i n g  Ingram's  V e t e r a n s  A.dminis t ra t ion  

p roceed ing .  Lowe's t e s t imony  on t h a t  p o i n t  is as  f o l l o w s :  

Q :  M r .  Lowe, how much t ime d id  you spend 
r e s e a r c h i n g  t h e s e  s e r v i c e - r e l a t e d  i n j u r y  
q u e s t i o n s  f o r  M r .  Ingram? 

A :  O r i g i n a l l y  I e s t i m a t e d  it would t a k e  me 
approx imate ly  f i v e  hours  c o n s i d e r i n g  $ 1  25 an  
h o u r ,  b u t  I s p e n t  more l i k e c 6 5  hours"' ). 

y"j a l t o g e t h e r  i n  r e s e a r c h  and time. \ 
n 

Q :  Does t h a t  i n c l u d e  t h e  t ime f o r  t h e  h e a r i n g  
and t h e  r e p r e s e n t a t i o n  f o r  t h e  h e a r i n g ?  

A :  No, it  d o e s n ' t .  I n  f a c t ,  due  t o  t h e  f a c t  
t h a t  I was away, M r .  Ingram was going t o  
p u r s u e  t h e  m a t t e r .  I t  was something t o t a l l y  
u n r e l a t e d  a t  t h e  t ime.  I e s t i m a t e  t h a t  
i n c l u d i n g  my t ime and appear ing  f o r  M r .  
Ingram, my t i m e ,  t h e  days t h a t - I  s p e n t ,  I 
e s  t i m a t r  approximately, 30 hours  5 
Tr . I I ,pp .21-22 .  .. -. - __ ___ 

I t  is p l a i n  from t h e  f o r e g o i n g  t h a t  t h e  r e f e r e e ' s  f i n d i n g s  w i t h  

r e g a r d  t o  t h e  f e e  charged by Lowe f o r  r e p r e s e n t i n g  Ingram i n  t h e  

Ve te rans  A d m i n i s t r a t i o n  proceeding is c l e a r l y  er roneous  and 

shou ld  n o t ,  t h e r e f o r e ,  b e  adopted by t h e  Cour t .  

The r e f e r e e  determined t h a t  a  s e p a r a t e  v i o l a t i o n  of 

DR 2-106(A) o c c u r r e d  when Lowe c o l l e c t e d  a  $1 ,400 f e e  from Ingram 

f o r  r e p r e s e n t i n g  him i n  a  c a s e  a g a i n s t  S e a r s .  Amended Repor t ,  

p .4 .  The r e f e r e e ' s  f i n d i n g s  on t h i s  p o i n t  a r e  a s  f o l l o w s :  

Respondent t e s t i f i e d  t h a t  of  t h e  $7,500.00 
p a i d  t o  him by Robert C. Ingram i n  J a n u a r y  
1983,  $1,400.00 was f o r  r e p r e s e n t i n g  Robert  
C. Ingram i n  a  s u i t  a g a i n s t  S e a r s  which was 
s e t t l e d  f o r  $2,500.00.  To t h e  g r i e v a n c e  
committee he submi t t ed  a  w r i t t e n  r e c e i p t  t o  
t h i s  e f f e c t .  There was no p r e v i o u s  agreement  



between t h e  p a r t i e s  f o r  a  con t ingency  f e e  and 
Respondent d i d  not  c l e a r l y  show how many 
h o u r s  he s p e n t  on t h e  c a s e .  Absent an  agree-  
ment t o  t h e  c o n t r a r y ,  a  f e e  i n  excess  o f  
one-ha l f  of  t h e  r e c o v e r y  is c l e a r l y  exces-  
s i v e .  - I d .  

The r e f e r e e ' s  f i n d i n g s  a r e  flawed i n  s e v e r a l  r e s p e c t s .  

I n i t i a l l y ,  we n o t e  t h a t  t h e  f e e  charged f o r  work performed by 

Lowe i n  t h e  S e a r s  m a t t e r  was not p a r t  o f  t h e  $7,500.00 pa id  him 

by Ingram i n  J a n u a r y ,  1983. The S e a r s  c a s e  was s e t t l e d  long 

b e f o r e  then .  The B a r ' s  a u d i t o r ,  M r .  P i z a r r o ,  s t a t e d  t h a t  Lowe's 

t r u s t  accoun t  r e c o r d s  r e v e a l e d  t h a t  t h e  d isbursement  of t h e  

$2,500.00 occur red  i n  June and J u l y  o f  1980. T r . 1  , p . l 8 .  Of t h e  

$2 ,500.00,  Lowe took $1,000.00,  a p p a r e n t l y  f o r  f e e s ,  and $500.00 

f o r  c o s t s .  Another d isbursement  o f  $1 ,000.00 was made, appar-  

e n t l y  t o  Ingram. - I d .  P i z a r r o ' s  t e s t imony  is c o n s i s t e n t  wi th  

Lowe's t e s t imony  and Ingram's  t e s t imony  and e s t a b l i s h e s  t h a t  Lowe 

d i d  not  t a k e  a  $1,400.00 f e e ,  a s  t h e  r e f e r e e  found. R a t h e r ,  Lowe 

was reimbursed f o r  c o s t s  he had advanced i n  t h a t  m a t t e r  o u t  of  

t h e  $2,500.00 s e t t l e m e n t  p roceeds .  Ingram does no t  d i s p u t e  t h a t  

Lowe had i n c u r r e d  t h e s e  c o s t s  and t h a t  he recovered  t h e  c o s t  

advance o u t  of t h e  s e t t l e m e n t  proceeds .  Tr . I ,p .83 .  The q u e s t i o n  

t h e  r e f e r e e  should  have answered t h e n  is whether  a  $1 ,000 .OO f e e  

i n  t h e  S e a r s  c a s e  is e x c e s s i v e .  A s  i n  t h e  m a t t e r  of  t h e  

$5,000.00 f e e  f o r  r e p r e s e n t i n g  Ingram b e f o r e  t h e  Ve te rans  Adm in -  

i s t r a t i o n ,  t h e  Bar f a i l e d  t o  c a r r y  i t s  burden of proving t h a t  

cha rg ing  a $1,000.00 f e e  i n  a  m a t t e r  which s e t t l e s  f o r  $2,500.00 

b e f o r e  t r i a l  is  e x c e s s i v e .  I n  any e v e n t ,  it is d i f f i c u l t  t o  



a imagine t h a t  a  $1,000.00 f e e  would be e x c e s s i v e  i n  a  c a s e  where a  

compla in t  was f i l e d ,  d e p o s i t i o n s  t a k e n  and s e t t l e m e n t  d i s c u s s i o n s  

h e l d .  I f ,  a s  Lowe c l a i m s ,  Ingram had agreed t o  a  s t a n d a r d  con- 

t i n g e n t  f e e  a r rangement ,  t h e  $1 ,000.00 f e e ,  r e p r e s e n t i n g  40% of 

t h e  s e t t l e m e n t  p r o c e e d s ,  would be w i t h i n  r e a s o n a b l e  l i m i t s .  I f  

no c o n t r a c t  e x i s t e d ,  i t  i s  not u n r e a s o n a b l e  t o  imagine t h a t  Lowe 

devoted  a t  l e a s t  t e n  hours  t o  t h i s  m a t t e r  when one c o n s i d e r s  t h a t  

he s p e n t  t ime d i s c u s s i n g  t h e  m a t t e r  w i t h  Ingram b e f o r e  f i l i n g  t h e  

c o m p l a i n t ,  he d r a f t e d  t h e  c o m p l a i n t ,  he took t h e  d e p o s i t i o n s  of 

c o n t r a c t o r s  who performed t h e  work f o r  S e a r s ,  and he engaged i n  

and concluded t h e  s e t t l e m e n t  n e g o t i a t i o n s  wi th  S e a r s  t o  Ingram' s 

s a t i s f a c t i o n .  S ince  t h e  r e f e r e e  recogn ized  t h a t  t h e  s t a n d a r d  

h o u r l y  r a t e  f o r  s o l e  p r a c t i t i o n e r s  i n  t h e  Tampa Bay a r e a  i s  

$100.00 p e r  h o u r ,  Lowe's e f f o r t s  i n  t h e  S e a r s  m a t t e r  were s u r e l y  

wor th  $1,000.00.  

C .  THE PENALTY RECOMMENDED BY THE REFEREE 
I S  EXCESSIVE. 

A f t e r  f i n d i n g  t h a t  Lowe had v i o l a t e d  DR1-102(A)(4) by 

m i s l e a d i n g  Ingram w i t h  regard  t o  t h e  u s e  t o  which he in tended t o  

p u t  t h e  $7,500.00 Ingram p a i d  him i n  1983,  and t h a t  Lowe v i o l a t e d  

DR1-106(A) by t w i c e  c h a r g i n g  Ingram an e x c e s s i v e  f e e ,  t h e  r e f e r e e  

recommended t h a t  Lowe be suspended f o r  36 months. Amended 

Repor t ,  p .  6 .  The r e f e r e e  j u s t i f i e d  t h i s  h a r s h  recommendation of 

punishment a s  f o l l o w s  : 

Respondent d e s e r v e s  t h i s  h a r s h  t r e a t m e n t  
because  he has  had two p r i v a t e  reprimands 



from t h e  Supreme Court  and because  he debases  
t h e  h i g h e s t  noble  aims of t h e  l e g a l  p r o f e s -  
s i o n ,  t o  w i t :  he  poses a s  a  f r i e n d  t o  t h e  
oppressed  and poor y e t  c h a r g e s  h i s  t r u s t i n g  
g u l l i b l e  f r i e n d  an o r i g i n a l  f e e  of $5,000.00 
ou t rageous  i n  t h e  c i r c u m s t a n c e s ,  and t h e  
s u b j e c t  f e e  of $7,500.00. - I d .  

The r e f e r e e ' s  recommended punishment is unduly h a r s h  f o r  two 

r e a s o n s :  F i r s t ,  t o  t h e  e x t e n t  t h a t  he r e l i e d  upon Lowe's p r i o r  

d i s c i p l i n a r y  problems,  h i s  r e l i a n c e  was misplaced.  N e i t h e r  of 

t h e  p r i o r  reprimands r e l a t e d  t o  misconduct  of t h e  n a t u r e  d e a l t  

w i t h  h e r e .  One p r i o r  reprimand concerned t e c h n i c a l  e r r o r s  Lowe 

committed i n  m a i n t a i n i n g  h i s  t r u s t  accoun t .  There was no i n d i c a -  

t i o n  t h a t  Lowe's conduct  had r e s u l t e d  i n  i n j u r y  t o  a  c l i e n t .  The 

same is t r u e  w i t h  regard  t o  t h e  o t h e r  repr imand,  which d e a l t h  

w i t h  Lowe's a l l e g e d  misconduct  toward h i s  b r o t h e r ' s  p r o b a t i o n  

o f f i c e r .  S u r e l y  t h e s e  p r i o r  r ep r imands ,  even when coupled w i t h  

t h e  r 6 f e r e e 1 s  f i n d i n g s  h e r e ,  do no t  e s t a b l i s h  t h e  e x i s t e n c e  of 

any p a t t e r n  of u n e t h i c a l  behav io r  w a r r a n t i n g  Lowe's s u s p e n s i o n  

from t h e  Bar f o r  t h r e e  y e a r s .  Th i s  c a s e  marks t h e  f i r s t  i n s t a n c e  

where 1,owe has  been charged w i t h  misconduct  v i s - a - v i s  a  c l i e n t .  

I n  l i g h t  of t h i s  f a c t ,  t h e  r e f e r e e ' s  recommendation appears  

e x c e s s i v e .  

F i n a l l y ,  a l t h o u g h  t h e  r e f e r e e  f a i l e d  t o  f i n d  an e t h i c a l  

v i o l a t i o n  w i t h  r e g a r d  t o  t h e  o r i g i n a l  f e e  arrangement  i n  t h e  

f e d e r a l  c a s e ,  he n e v e r t h e l e s s  c h a r a c t e r i z e s  t h e  f e e  a s  

"ou t rageous"  and t r a n s l a t e s  h i s  o u t r a g e  i n t o  a  w6ighty p e n a l t y .  

To t h e  e x t e n t  t h a t  t h e  r e f e r e e  was i n f l u e n c e d  t o  recommend a 



a ha r sh  pena l ty  by h i s  s e l f - c o n t r a d i c t o r y  view of the  bona-fides of 

t h e  o r i g i n a l  f e e  arrangement,  he has abused h i s  d i s c r e t i o n .  

CONCLUSION 

Based upon the  fo rego ing ,  t h e  Court is  urged t o  r e j e c t  t h e  

r e f e r e e ' s  f i n d i n g s  of misconduct and h i s  recommended pena l ty .  
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