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I .  

CORRECTION O F  PETITIONER'S STATEMENT OF THE CASE 

T h e  o n l y  i s s u e  b e f o r e  t h i s  C o u r t  is  w h e t h e r  a d e f e n d i n g  

p a r t y  may h a v e  summary  j u d g m e n t  g r a n t e d  i n  i t s  f a v o r  u p o n  t h e  

g r o u n d s  of a w r i t t e n  " re lease"  w i t h o u t  e v e r  f i l i n g  a n  A f f i r m a -  

t i v e  D e f e n s e  of Release a n d  w h e r e  t h e  t r i a l  c o u r t  does n o t  

a l l o w  t h e  n o n - m o v a n t  p a r t y  t o  c o n d u c t  d i s c o v e r y  i n t e n d e d  t o  

d i s p r o v e  t h e  v a l i d i t y  of t h a t  " u n p l e a d e d "  A f f i r m a t i v e  D e f e n s e  

of Release. 

T h e  r e m a i n d e r  of P e t i t i o n e r ' s  s t a t e m e n t  of T h e  C a s e  is 

e s s e n t i a l l y  cor rec t ,  b u t  f o r  e n u m e r a t e d  P a r a g r a p h  ( 5 )  o n  p a g e  

3 .  R a t h e r ,  a s i n g l e  d e c i s i o n  w a s  r e n d e r e d  i n  w h i c h  t h e  F o u r t h  

D i s t r i c t  C o u r t  of Appeal h e l d  t h a t  " i t  w a s  e r ro r  t o  e n t e r  

j u d g m e n t  b a s e d  u p o n  ' r e lease '  when  t h a t  A f f i r m a t i v e  D e f e n s e  h a d  

n e v e r  b e e n  a s s e r t e d  i n  a p l e a d i n g . "  - See A p p e n d i x  I ( F o u r t h  

D i s t r i c t  C o u r t  of Appeal O p i n i o n ) .  

11. 

SUPPLEMENT TO PETITIONER'S STATEMENT OF  THE FACTS 

RESPONDENT f i l e d  t h e  i n s t a n t  C o m p l a i n t  a g a i n s t  FLORIDA 

POWER & LIGHT COMPANY a n d  CORAL RIDGE PROPERTIES, INC. 



(hereafter referred to as "PETITIONER1'), as a result of a fire 

that occurred on August 31, 1982 in the "vault room" of the 

Playa Del Mar Condominium. R. 1-20. The Playa Del Mar 

Condominium is a 29-story building containing 370 units plus 

appurtenances, common facilities and elements for the use of 

all the members of the Association. PETITIONER, as developer, 

constructed the Playa Del Mar Condominium and supervised the 

marketing of the sale of the individual units. R.l-20. 

On December 6, 1983 RESPONDENT filed the instant Complaint 

against FLORIDA POWER & LIGHT COMPANY and PETITIONER. On 

January 12, 1984 PETITIONER filed with the lower Court and 

served upon RESPONDENT a Motion to Dismiss the Complaint. R. 

27-29. No party ever scheduled a hearing upon PETITIONER'S 

Motion to Dismiss and, of course, the lower Court never ruled 

upon such Motion. 

On February 3, 1984 PETITIONER filed with the Court and 

served upon RESPONDENT its Motion for Summary Judgment and 

stated in support of such Motion "that on December 15, 1982, 

the Plaintiff [RESPONDENT] in this action, PLAYA DEL MAR 

ASSOCIATION, INC., executed a Release in favor of this 

Defendant [PETITIONER], said Release releasing all claims which 

the PLAYA DEL MAR ASSOCIATION, INC.. may have against this 

Defendant arising out of the alleged defective construction of 

the Playa Del Mar Condominium." R. 30-31. Simultaneously, 

PETITIONER served a Notice of Hearing upon its Motion for 

Summary Judgment for March 1, 1984. The hearing was 



rescheduled for March 27, 1984. The Release upon which 

PETITIONER relied was the culmination of a claim that arose 

before the fire damage of August, 1982. 

On March 12, 1984 RESPONDENT filed the Affidavit of Mr. 

Benjamin H. Sperling, in his capacity as the administrator for 

the PLAYA DEL MAR ASSOCIATION, INC. [RESPONDENT] . On March 16, 

1984 RESPONDENT filed Sworn Statements of Mr. Benjamin Sperling 

and Mr. David R. MacKenzie in opposition to PETITIONER'S Motion 

for Summary Judgment. R. 39-94. On March 22, 1984, RESPONDENT 

filed Sworn Statements of Mr. Irving Hoffman and Mr. Raymond 

Srebnik in opposition to PETITIONER'S Motion for Summary 

Judgment. PETITIONER then cancelled its hearing on the Motion 

for Summary Judgment. PETITIONER then deposed Mr. MacKenzie, 

the transcripts of which were filed with the lower Court by 

RESPONDENT in opposition to PETITIONER'S Motion for Summary 

Judgment. R. 183-209. 

Likewise, RESPONDENT noticed the deposition of Richard G. 

Gordon and William Blyer for June 14, 1984. Mr. Gordon and Mr. 

Blyer had previously represented PETITIONER in the litigation 

instituted before the fire of August 1982 that resulted in the 

Release upon which PETITIONER based its Motion for Summary 

Judgment. 

Although PETITIONER had already taken the deposition of Mr. 

MacKenzie and its Motion for Summary Judgment was still 

pending, PETITIONER moved for a Protective Order preventing 

RESPONDENT from taking the depositions of Mr. Gordon and Mr. 



Blyer  based upon t h e  argument t h a t  s u c h  d i s c o v e r y  was p rec luded  

by t h e  a t t o r n e y - c l i e n t  p r i v i l e g e ,  t h e  work p roduc t  p r o t e c t i o n ,  

and because such d i s c o v e r y  d i d  no t  r e l a t e  t o  any ev idence  o r  

i s s u e s  a s s e r t e d  by PETITIONER.  R .  118-119. (emphasis  

s u p p l i e d ) .  

On J u l y  11, 1984 a t  t h e  hea r i ng  on P E T I T I O N E R ' S  Motion f o r  

P r o t e c t i v e  Order ,  RESPONDENT argued t h a t  t h e  d e p o s i t i o n s  of Mr. 

Gordon and Mr. Blyer  were c l e a r l y  w i t h i n  t h e  bounds of 

d i s cove ry  and a b s o l u t e l y  nece s sa ry  f o r  RESPONDENT t o  p r o p e r l y  

respond t o  P E T I T I O N E R ' S  Motion f o r  Summary Judgment. R .  

167-178. Mr. Gordon and Mr. Blyer  had p e r s o n a l  knowledge of  

t h e  s e t t l e m e n t  t r a n s a c t i o n s  and n e g o t i a t i o n s  t h a t  gave r i s e  t o  

t h e  Release  upon which PETITIONER based i t s  Motion f o r  Summary 

Judgment. I n  f a c t ,  these a t t o r n e y s  a c t u a l l y  d r a f t e d  such 

Release .  RESPONDENT argued t o  t h e  lower Cour t  t h a t  t h e  

d e p o s i t i o n s  of Mr. Gordon and Mr. Blyer  may a c t u a l l y  r e v e a l  a  

mutual mis take  i n  t h e  d r a f t i n g  of  t h a t  Re l ea se  i n s o f a r  a s  i t  

might a f f e c t  t h e  l i t i g a t i o n  i nvo lv ing  t h e  August 1982 f i r e .  

PETITIONER argued t h a t  t h e  s t a t u s  of t h e  p r e s e n t  l i t i g a t i o n  d i d  

no t  r e q u i r e  such d e p o s i t i o n s  and t o  conduct  such d e p o s i t i o n s  a t  

t h a t  t ime would s imply  be premature .  R .  167-178. (emphasis  

s u p p l i e d )  . 
The t r i a l  Cour t  g r an t ed  t h e  Motion f o r  P r o t e c t i v e  Order bu t  

i n d i c a t e d  t h a t  such d e p o s i t i o n s  may i n  f a c t  be t aken  i f  t h e  

p o t e n t i a l  tes t imony of Mr. Gordon and Mr. Blyer  becomes 

r e l e v a n t ,  e s p e c i a l l y  wi th  r e s p e c t  t o  any motion f o r  summary 

judgment. The t r i a l  Cour t  s t a t e d :  



W e l l ,  w h a t  I am i n c l i n e d  t o  d o ,  g o  a h e a d  a n d  
g r a n t  t h e  M o t i o n  f o r  P r o t e c t i v e  O r d e r .  And 
i f  a n y  i s s u e  c o m e s  u p  o r  a n y b o d y ' s  u n d u l y  
p r e j u d i c e d  o r  p l a c e d  a t  a d i s a d v a n t a g e  a t  
t h e  time o f  summary j u d g m e n t ,  I t h i n k  t h e  
e n d  o f  j u s t i c e  [ s i c ]  i t  r e q u i r e s  t h a t  t h e  
d e p o s i t i o n  i s  [ s i c ]  t a k e n  i f  t h e r e  i s  
r e l e v a n c y  o r  m a t e r i a l i t y .  I f  n o t ,  t h e r e  i s  
a d i f f e r e n c e  .. . s o  p e n d i n g  t h e  h e a r i n g  o n  
M o t i o n  f o r  Summary J u d g m e n t ,  I ' m  g o i n g  t o  g o  
a h e a d  a n d  g r a n t  t h e  M o t i o n .  

S u b s e q u e n t l y ,  o n  J u l y  2 0 ,  1 9 8 4  PETITIONER f i l e d  a n o t h e r  

M o t i o n  f o r  Summary J u d g m e n t  upon t h e  b a s i s  o f  t h e  a f o r e m e n -  

t i o n e d  Release. R .  1 2 3 - 1 2 5 .  On A u g u s t  3 ,  1 9 8 4  PETITONER f i l e d  

a n  Amendment t o  M o t i o n  f o r  Summary J u d g m e n t .  R .  1 6 3 - 1 6 5 .  On 

A u g u s t  3 ,  1 9 8 4  PETITIONER f i l e d  w i t h  t h e  l o w e r  C o u r t  a n d  s e r v e d  

upon  RESPONDENT a  N o t i c e  o f  H e a r i n g  upon i t s  M o t i o n  f o r  Summary 

J u d g m e n t ,  s c h e d u l e d  f o r  S e p t e m b e r  5 ,  1 9 8 4 .  RESPONDENT f i l e d  

a n d  s e r v e d  i t s  "Memorandum o f  Law i n  O p p o s i t i o n  t o  CORAL 

RIDGE'S [PETITIONER'S] M o t i o n  f o r  Summary J u d g m e n t "  a f  t e r  w h i c h  

PETITIONER f i l e d  i t s  "Memorandum i n  S u p p o r t  o f  M o t i o n  f o r  

Summary J u d g m e n t .  I' R .  1 8 3 - 2 0 9  a n d  R.  258-264 ,  r e s p e c t i v e l y .  

On S e p t e m b e r  1 5 ,  1 9 8 4  PETITIONER a r g u e d  t h a t  t h e  R e l e a s e  

e n t e r e d  o n  December  1 5 ,  1 9 8 2  b e t w e e n  PETITIONER a n d  RESPONDENT 

b a r r e d  t h e  i n s t a n t  c a u s e s  o f  a c t i o n  a g a i n s t  PETITIONER. T h e  

Release s t a t e s  i n  p e r t i n e n t  p a r t :  

F i r s t  P a r t y  [RESPONDENT] ... h e r e b y  remise, 
re lease ,  a c q u i t ,  s a t i s f y  a n d  f o r e v e r  
d i s c h a r g e  t h e  s a i d  S e c o n d  P a r t y  [PETITIONER] 
f r o m  a l l  p a s t ,  p r e s e n t  a n d  f u t u r e  c la ims,  
d e m a n d s  a n d  c a u s e s  o f  a c t i o n  a r i s i n g  f r o m  



alleged defective construction of the Playa 
del Mar excepting those of compliance with 
and performance of any obligation and duty 
arising out of the terms of the Settlement 
Agreement entered into by and between said 
parties, as a full and final compromise and 
settlement of all matters arising out of the 
lawsuit filed in the Seventeenth Judicial 
Circuit, In and For Broward County, Florida 

See Appendix "11" - (Release). 

The applicable Settlement Agreement provides in pertinent 

part: 

WHEREAS, the parties have reached a 
compromise and settlement of all such 
claims, and the parties desire to effect a 
full and final compromise and settlement of 
all matters and all causes of action arising 
out of the allegations set forth in said 
lawsuit, as well as all causes of action 
arising out of the construction and the sale 
of the PLAYA DEL MAR by CORAL RIDGE 
[PETITIONER] except as to any obligations or 
duties arising under this Settlement 
Agreement. 

See Appendix 1111111 (Settlement Agreement). - 
Furthermore, PETITIONER argued that the dismissal with 

prejudice of the prior litigation entered on May 29, 1984 acts 

res judicata to the instant case and bars any further as - 
litigation by RESPONDENT against PETITIONER. 

In opposition to PETITIONER'S Motion for Summary Judgment, 

RESPONDENT argued before the trial Court the following: 

1. The Release and Settlement pursuant to 
the previous litigation included unintended 
language that was the product of a mutual 



mis take  t h u s  c r e a t i n g  a g e n u i n e  i s s u e  o f  
mater ia l  f a c t  p r e c l u d i n g  summary j u d g m e n t  
f r o m  b e i n g  r e n d e r e d  i n  f a v o r  o f  CORAL RIDGE 
[PETITIONER]. 

2 .  T h e  Release s h o u l d  b e  s e t  a s i d e  b e c a u s e  
it was e x e c u t e d .  p u r s u a n t  t o  a mistake a s  t o  
a p a s t  o r  p r e s e n t  f a c t ,  t h u s  p l a c i n g  a 
g e n u i n e  i s s u e  as  t o  a mater ia l  f a c t  w i t h i n  
t h e  p r o v i n c e  o f  t h e  j u r y  a n d  p r e c l u d i n g  
r e s o l u t i o n  b y  t h e  l o w e r  C o u r t  a s  a matter o f  
law p u r s u a n t  t o  CORAL R I D G E '  s [PETITIONER ' S] 
M o t i o n  f o r  Summary J u d g m e n t .  

3 .  T h e  Release a n d  S e t t l e m e n t  a re  
a m b i g u o u s  a s  t o  t h e  i n t e n t  o f  t h e  p a r t i e s ,  
l e n d i n g  t h e m s e l v e s  t o  more  t h a n  o n e  r e a s o n -  
a b l e  i n t e r p r e t a t i o n  a n d  t h u s  p r e s e n t i n g  a 
g e n u i n e  i s s u e  as  t o  a mater ial  f a c t  p r e c l u d -  
i n g  t h e  r e n d e r i n g  o f  summary j u d g m e n t  
a g a i n s t  PLAYA [RESPONDENT] . 
4 .  PLAYA [RESPONDENT] was d e n i e d  t h e  
o p p o r t u n i t y  t o  c o n d u c t  d i s c o v e r y  as  r e l a t e d  
t o  t h e  S e t t l e m e n t  a n d  Release a n d  t h e  i n t e n t  
o f  t h e  p a r t i e s  p u r s u a n t  t o  s u c h .  T h u s  t h e  
r e n d e r i n g  o f  summary j u d g m e n t  a g a i n s t  PLAYA 
[RESPONDENT] was p r e m a t u r e  a n d  d e n i e d  PLAYA 
[RESPONDENT] i t s  r i g h t s  t o  d i s c o v e r y .  

5 .  PLAYA [RESPONDENT] d i d  n o t  h a v e  a n  
o p p o r t u n i t y  t o  p l e a d  a v o i d a n c e s  t o  CORAL 
R I D G E  ' s  [PETITIONER'S] d e f e n s e s  o f  Release 
a n d  res u d i c a t a  b e c a u s e  CORAL R I D G E  
[ P E T I T I F n E R k  f i l e d  a n  a n s w e r  o r  
a f f i r m a t i v e  d e f e n s e s  b u t  s i m p l y  r e s p o n d e d  t o  
t h e  c o m p l a i n t  by  f i l i n g  a M o t i o n  t o  D i s m i s s  
t h a t  was n e v e r  r u l e d  upon.  

On J a n u a r y  1 4 ,  1 9 8 5  t h e  t r i a l  C o u r t  r e n d e r e d  F i n a l  Summary 

J u d g m e n t  i n  f a v o r  o f  PETITIONER a n d  a g a i n s t  RESPONDENT. R .  

257 .  I n  r e s p o n s e  t o  t h i s  h o l d i n g ,  RESPONDENT a p p e a l e d  t o  t h e  

F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  w h i c h  r e v e r s e d  t h e  l o w e r  

C o u r t .  See A p p e n d i x  "I" ( F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  

O p i n i o n ) .  On J u l y  7 ,  1 9 8 6  t h i s  C o u r t  a c c e p t e d  j u r i s d i c t i o n  a n d  

d i s p e n s e d  w i t h  o r a l  a r g u m e n t .  



I S S U E S  

A .  WHETHER I T  I S  ERROR T O  E N T E R  SUMMARY JUDGMENT B A S E D  
UPON R E L E A S E  AND R E S  J U D I C A T A  WHEN SUCH A F F I R M A T I V E  
D E F E N S E S  HAVE NEVERTEEN A S S E R T E D  I N  A P L E A D I N G .  

B .  WHETHER RESPONDENT WAS I M P R O P E R L Y  P R E C L U D E D  FROM 
O B T A I N I N G  E V I D E N C E  I N  S U P P O R T  O F  I T S  AVOIDANCE O F  
MUTUAL M I S T A K E .  

C .  WHETHER MUTUAL M I S T A K E  I N  T H E  D R A F T I N G  O F  T H E  R E L E A S E  
AND S E T T L E M E N T  P R E S E N T S  A G E N U I N E  I S S U E  O F  M A T E R I A L  
F A C T .  

D .  WHETHER T H E R E  I S  A G E N U I N E  I S S U E  O F  M A T E R I A L  F A C T  
CONCERNING A M I S T A K E  O F  F A C T .  

E .  WHETHER T H E R E  WAS A G E N U I N E  I S S U E  O F  M A T E R I A L  F A C T  
CONCERNING T H E  MEANING O F  T H E  R E L E A S E  AND S E T T L E M E N T  
AGREEMENT. 

F. WHETHER T H E  P R I O R  L A W S U I T  WAS R E S  J U D I C A T A .  - 
I V .  

SUMMARY O F  ARGUMENT 

A d e f e n d a n t  c a n n o t  o b t a i n  s u m m a r y  j u d g m e n t  on A f f i r m a t i v e  

D e f e n s e s  of R e l e a s e  and - R e s  J u d i c a t a  be fo re  p l e a d i n g  s u c h  

A f f i r m a t i v e  D e f e n s e s  i n  response t o  t h e  C o m p l a i n t .  

A p l a i n t i f f  c a n n o t  be d e n i e d  d i s c o v e r y  of t h e  i n t e n t  of t h e  

d e f e n d a n t  i n  e n t e r i n g  i n t o  and preparing a R e l e a s e  and 

S e t t l e m e n t  A g r e e m e n t ,  i f  t h e  p l a i n t i f f  i s  a t t e m p t i n g  t o  avo id  

d e f e n d a n t ' s  " A f f i r m a t i v e  D e f e n s e "  of R e l e a s e  o n  t h e  b a s i s  of 

m u t u a l  m i s t a k e .  

W h e n  a p a r t y  h a s  c o m p e t e n t  e v i d e n c e  of  a m u t u a l  m i s t a k e  i n  

t h e  d r a f t i n g  of a d o c u m e n t ,  n o t w i t h s t a n d i n g  t h e  opposing 



p a r t y ' s  d e n i a l  o f  m u t u a l  mis take,  s u c h  c rea tes  g e n u i n e  i s s u e  o f  

mater ia l  f a c t  t o  b e  d e t e r m i n e d  b y  t h e  t r i e r  o f  f a c t  a n d  n o t  a s  

a matter o f  law p u r s u a n t  t o  a m o t i o n  f o r  summary j u d g m e n t .  

When a w r i t t e n  re lease  is ra ised  a s  a d e f e n s e  t o  a claim, 

t h e r e  is a g e n u i n e  i s s u e  o f  ma te r i a l  f a c t  c o n c e r n i n g  t h e  

v a l i d i t y  o f  t h a t  w r i t t e n  re lease  i f  t h e r e  i s  c o m p e t e n t  e v i d e n c e  

t h a t  a m u t u a l  mistake o f  f a c t  e x i s t e d  when t h e  release was 

d r a f t e d  a n d  a g r e e d  upon .  T h i s  g e n u i n e  i s s u e  o f  ma te r i a l  f a c t  

w o u l d  p r e c l u d e  t h e  g r a n t i n g  o f  summary j u d g m e n t  a s  a  matter o f  

law. 

T h e  w r i t t e n  Release a n d  S e t t l e m e n t  A g r e e m e n t  u p o n  w h i c h  

PETITIONER b a s e d  i t s  M o t i o n  f o r  Summary J u d g m e n t  c o n t a i n s  

w i t h i n  t h e  f o u r  c o r n e r s  o f  t h e  d o c u m e n t s  a g e n u i n e  i s s u e  o f  

ma te r i a l  f a c t  c o n c e r n i n g  t h e  m e a n i n g  o f  t h o s e  d o c u m e n t s ,  w h i c h  

w o u l d  p r e c l u d e  t h e  g r a n t i n g  o f  summary  j u d g m e n t .  

T h e  p r i o r  case u p o n  w h i c h  PETITIONER r e l i e s  i n  i t s  d e f e n s e  

o f  - res  j u d i c a t a  d i d  n o t  d e c i d e  t h e  i s s u e  o f  t h e  c a u s e  o f  t h e  

f i r e  a n d  t h e  a m o u n t  o f  t h e  r e s u l t i n g  d a m a g e s  b e c a u s e  t h e  f i r e  

h a d  n o t  o c c u r r e d .  T h e  i n s t a n t  c a u s e s  o f  a c t i o n  b r o u g h t  f o r  

damage  a s  a r e s u l t  o f  t h e  f i r e  a re  n o t  i d e n t i c a l  a n d  d o  n o t  

a r i s e  o u t  o f  t h e  same t r a n s a c t i o n s  a s  t h o s e  i n  t h e  p r i o r  

l a w s u i t ,  a n d  t h u s  t h e  d e f e n s e  o f  res j u d i c a t a  is  i n v a l i d .  - 



ARGUMENT 

A .  WHETHER I T  I S  ERROR TO ENTER SUMMARY JUDGMENT BASED 
UPON RELEASE AND RES J U D I C A T A  WHEN SUCH AFFIRMATIVE 
DEFENSES HAVE NEVER BEEN ASSERTED I N  A PLEADING.  

PETITIONER has gone t o  g r e a t  pains  t o  s t a t e  the f a c t s  and 

phrase the i s sue  i n  terms of whether a  defendant may obta in  

summary judgment before the defendant has Answered the  

Complaint (e .g . ,  p. 3  and p. 9 of PETITIONER'S  B R I E F  ON THE 

MERITS) .  T h i s  was - not the i s sue  before the t r i a l  Court ,  t h i s  

was not the  i s sue  before the  Fourth D i s t r i c t  Court of Appeal, 

t h i s  was not the ru l ing  of the Fourth D i s t r i c t  Court of Appeal 

(See - Appendix " I " ) ,  and t h i s  is  not the  i s sue  p resen t ly  before 

t h i s  Court. The fundamental i ssue  before t h i s  Court is  whether 

" i t  was e r r o r  t o  e n t e r  judgment based upon ' r e l e a s e '  when t h a t  

a f f i rma t ive  defense had never been asse r t ed  i n  a  pleading." 

The Fourth D i s t r i c t  Court of Appeal c i t e d  Rule 1.110(d) of 

the  F lo r ida  Rules of C i v i l  Procedure and the cases  of Strahan 

Manufacturing Company v. Pike,  1 9 4  So. 2d 2 7 7  (F la .  2nd DCA 

1 9 6 7 )  and Meigs v. Lear, 1 9 1  So. 2d 286 (F la .  1st DCA 1966) i n  

d i r e c t  support  of i t s  holding t h a t  " i t  was e r r o r  t o  e n t e r  

judgment based upon ' r e l e a s e '  when t h a t  a f f i rma t ive  defense had 

never been asse r t ed  i n  a  pleading." (emphasis supp l i ed ) .  For 

a d d i t i o n a l  support  the Fourth D i s t r i c t  Court of Appeal c i t e d  

the  cases  of Couchman v. Goodbody & Company, 231 So. 2d 842 



( F l a .  4 t h  DCA 1 9 7 0 )  a n d  M i l l s  v .  Dade C o u n t y ,  2 0 6  So. 2 d  2 2 7  

( F l a .  3 r d  DCA 1 9 6 8 ) .  

A l t h o u g h  PETITIONER'S i n i t i a l  b r i e f  s t a t e s  t h a t  t h e s e  cases 

"do n o t  j u s t i f y  t h e  [ F o u r t h  D i s t r i c t  C o u r t  of Appeal 's]  h o l d i n g  

i n  a n y  respect," PETITIONER f a i l s  t o  d i s t i n g u i s h  t h e s e  cases 

from t h e  p r e s e n t  case a n d  d o e s  n o t  c i t e  a s i n g l e  F l o r i d a  case 

i n  c o n t r a d i c t i o n  t o  t h e s e  cases w h i c h  w e r e  c i t e d  b y  t h e  F o u r t h  

D i s t r i c t  C o u r t  of Appeal i n  i t s  o p i n i o n .  - See PETITIONER'S 

BRIEF ON THE MERITS, p. 1 0 .  

PETITIONER does make a n  e x t r e m e l y  weak  a t tempt  t o  

d i s t i n g u i s h  Couchman v.  G o o d b o d y  & Company from t h e  p r e s e n t  

case. PETITIONER s t a t e s  t h a t  "Couchman d e a l t  w i t h  a summary  

j u d g m e n t  e n t e r e d  i n  f a v o r  of P l a i n t i f f  a g a i n s t  a d e f e n d a n t  who 

h a d  a n s w e r e d ,  a l t h o u g h  summary  j u d g m e n t  w a s  based o n  a n  

af f i d a v i t  f i l e d  b y  P l a i n t i f f  a d d r e s s i n g  i s s u e s  b e y o n d  t h o s e  

a c t u a l l y  s e t  f o r t h  i n  t h e  i n i t i a l  p l e a d i n q ,  a n d  n o  a m e n d m e n t  of 

t h e  p l e a d i n g s  w a s  f i l e d  before  P l a i n t i f f  s o u g h t  summary  

j u d g m e n t . "  PETITIONER c i t e s  p a g e  8 4 4  of Couchman i n  s u p p o r t  o f  

t h i s  s t a t e m e n t .  F r a n k l y ,  s u c h  s t a t e m e n t  d o e s  n o t  e x i s t  i n  t h e  

p u b l i s h e d  o p i n i o n  of Couchman.  M o r e o v e r ,  i t  w a s  t h e  D e f e n d a n t  

t h a t  h a d  f i l e d  a n  a f f i d a v i t  i n  o p p o s i t i o n  t o  P l a i n t i f f ' s  M o t i o n  

f o r  Summary J u d g m e n t ,  n o t  t h e  P l a i n t i f f .  

F i r s t ,  PETITIONER'S p r e s e n t a t i o n  o f  t h e  Couchman f ac t s  i s  

e r r o n e o u s .  S e c o n d ,  PETITIONER f a i l s  t o  a c t u a l l y  d i s t i n g u i s h  

t h e  Couchman r a t i o n a l e  from t h e  p r e s e n t  case. PETITIONER d o e s  

n o t  e v e n  a t tempt  t o  d i s t i n g u i s h  R u l e  l . l I . O ( d )  of t h e  F l o r i d a  



Rules  of C i v i l  Procedure  o r  t h e  c a s e s  of S t r a h a n ,  Meigs, and 

M i l l s ,  a l l  of which were c i t e d  by t h e  Four th  D i s t r i c t  Cour t  of 

Appeal i n  suppo r t  of i ts  r e v e r s a l  of t h e  t r i a l  C o u r t ' s  E n t r y  of 

F i n a l  Summary Judgment a g a i n s t  RESPONDENT. 

Moreover, PETITIONER ob t a ined  j u r i s d i c t i o n  w i th  t h i s  Cour t  

by r e p r e s e n t i n g  t h a t  t h e  Four th  D i s t r i c t  Cour t  of Appea l ' s  

op in ion  t h a t  " i t  was e r r o r  t o  e n t e r  judgment based upon 

' r e l e a s e '  when t h a t  a f f i r m a t i v e  de f ense  had never been a s s e r t e d  

i n  a  p l e a d i n g , "  c o n f l i c t e d  wi th  o t h e r  F l o r i d a  A p p e l l a t e  Cour t  

d e c i s i o n s .  A s  PETITIONER'S  BRIEF ON THE MERITS s o  b l a t a n t l y  

r e v e a l s ,  t h e r e  is no t  a  s i n g l e  F l o r i d a  A p p e l l a t e  Cour t  d e c i s i o n  

i n  c o n f l i c t  w i t h  t h e  Four th  D i s t r i c t  Cour t  of Appea l ' s  ho ld ing  

t h a t  " i t  was e r r o r  t o  e n t e r  judgment based upon ' r e l e a s e '  when 

t h a t  a f f i r m a t i v e  de f ense  had never been a s s e r t e d  i n  a  p l ead ing . "  

Note t h a t  t h e  on ly  p r o p o s i t i o n  f o r  which PETITIONER c i t e s  

t h e  c a s e  of Edgewater Drugs, I nc .  v. J a c k ' s  Drugs, I nc . ,  138 

So. 2d 525 ( F l a .  1st DCA 1962) is  t h a t  "Rule 1.510 of t h e  

F l o r i d a  Rules  of C i v i l  Procedure  c l e a r l y  con t emp la t e s  t h e  

p o s s i b i l i t y  of moving f o r  summary judgment b e f o r e  a  de f endan t  

ha s  answered." PETITIONER'S  BRIEF ON THE MERITS, p. 9. T h i s  

was t h e  c a s e  PETITIONER c i t e d  f o r  c o n f l i c t  j u r i s d i c t i o n .  

Edgewater Drugs, I nc .  a c t u a l l y  h e l d  t h a t  a  p l a i n t i f f  can  move 

f o r  summary judgment upon t h e  i s s u e s  r a i s e d  i n  i t s  compla in t  

b e f o r e  t h e  de fendan t  f i l e s  an answer a f t e r  twenty (20)  days  

from commencement of  t h e  a c t i o n .  The Edgewater Drugs, I nc .  

Cour t  i n t e r p r e t e d  t h e  a f f i d a v i t s  n o t  a s  " s e t t i n g  o u t  de f ense s "  



bu t  r a t h e r  a s  admiss ions  by t h e  de fendan t  a g a i n s t  i t s  own 

i n t e r e s t .  (emphasis  s u p p l i e d ) .  The Edgewater Druqs, I n c .  

Cour t  e x p r e s s l y  s t a t e d :  

On t h e  o t h e r  hand, no where i n  t h e  record  o r  
b r i e f s  i n  t h i s  Appeal do we f i n d  even an 
i n d i c a t i o n  t h a t  t he  Defendant/Appell .ant  h a s  
any r e a l  de f ense  on t h e  m e r i t s  of t h i s  
a c t i o n .  I n  f a c t ,  i t s  p r e s i d e n t  i n  h i s  
a f f i d a v i t  admi t s  t h a t  t h a t  c o r p o r a t i o n  
purchased from t h e  P l a i n t i f f  t h e  goods 
involved i n  t h i s  a c t i o n .  

I d .  a t  529. - 
Moreover, t h e  i s s u e  i n  Edgewater Drugs, Inc .  was n o t  one 

concern ing  an a f f i r m a t i v e  de f ense  b u t  r a t h e r  t h a t  of improper 

venue and f a i l u r e  t o  s t a t e  a  c ause  of a c t i o n  which accord ing  t o  

t h e  F l o r i d a  Rules  of  C i v i l  Procedure  may be r a i s e d  by motion a s  

s t a t e d  i n  Rule 1 .140(b)  of t he  F l o r i d a  Rules  of C i v i l  Procedure .  

Thus, PETITIONER manipu la tes  i ts  way be fo r e  t h i s  Cour t  on a  

c o n f l i c t  t h a t  does  n o t  e x i s t  and then  i t  b1atant l .y  s t a t e s  t h a t  

t h e  Four th  D i s t r i c t  Cour t  of Appeal c i t e d  c a s e s  t h a t  "do n o t  

j u s t i f y  [ i ts]  ho ld ing  i n  any r e s p e c t , "  w i thou t  examining t h o s e  

c a s e s  beyond a  f a c t u a l l y  e r roneous  d i s t i n c t i o n .  

With t h i s  p r e f a c e ,  PETITIONER t hen  a t t e m p t s  t o  r e l y  upon 

fou r  F e d e r a l  Cour t  c a s e s  B a t i s t e  v. Burke, 746 F. 2d 257 ( 5 t h  

C i r .  1984 ) ;  Funding Systems   easing Corpo ra t i on  v. Pugh, 530 F. 

2d 9 1  ( 5 t h  C i r .  1976 ) ;  and Herron v. Herron,  255 F. 2d 589 ( 5 t h  

C i r .  1958) .  

The B a t i s t e  Cour t  s imply  gave a  f o o t n o t e  t o  t h e  p r e s e n t  

i s s u e  and s t a t e d :  



I n  t h e  l i u h t  o f  Fed. R. C i v .  P. 8 ( c l .  t h e  ~ - -  a - 
- - . ~. . - 

r o p r i e t y  of r a i s i n q  a f f i r m a t i v e  d e f e n s e s  by 
i o t i o n  i s  i n  some doub t .  . . . B a t i s t e  n e i t h e r  
o b j e c t e d  below nor  r a i s e d  t h e  i s s u e  b e f o r e  - 

u s .  O b j e c t i o n  t o  r a i s i n g  a  d e f e n s e  by 
mot ion  may be waived i f  t h e  non-movant 
r e s p o n d s  t o  t h e  merits of  t h e  mot ion .  . .. 
W e ,  t h e r e f o r e ,  c o n s i d e r  B u r k e ' s  d e f e n s e  t o  
have  been  p r o p e r l y  b e f o r e  u s .  

I d .  a t  258-59, n. 1. B a t i s t e  d i d  n o t  a d d r e s s  t h e  p r e s e n t  i s s u e  - 
b e c a u s e  t h e  non-movant d i d  n o t  o b j e c t  i n  t h e  t r i a l  C o u r t  and 

d i d  n o t  r a i s e  t h e  i s s u e  b e f o r e  t h e  U n i t e d  S t a t e s  F i f t h  D i s t r i c t  

C o u r t  o f  Appeal .  On t h e  o t h e r  hand ,  i n  t h e  p r e s e n t  c a s e  

RESPONDENT vehement ly  and r e p e a t e d l y  o b j e c t e d  t o  any Motion f o r  

Summary Judgment upon t h e  g r o u n d s  of  r e l e a s e  and - res j u d i c a t a  

b e i n g  h e a r d  by t h e  t r i a l  C o u r t  b e f o r e  RESPONDENT r e c e i v e d  a n  

Answer c o n t a i n i n g  such  A f f i r m a t i v e  D e f e n s e s  and b e f o r e  

RESPONDENT was a l l o w e d  d i s c o v e r y  on  t h o s e  d e f e n s e s  and i n  

s u p p o r t  o f  i t s  a v o i d a n c e  o f  mu tua l  m i s t a k e .  R .  177-178 and R .  

183-209. I n  p e r t i n e n t  p a r t  RESPONDENT s t a t e d  t o  t h e  t r i a l  

C o u r t :  

PLAYA [RESPONDENT] was d e n i e d  t h e  o p p o r t u n i -  
t y  t o  c o n d u c t  d i s c o v e r y  a s  r e l a t e d  t o  t h e  
S e t t l e m e n t  and R e l e a s e  and t h e  i n t e n t  o f  t h e  
p a r t i e s  p u r s u a n t  t o  s u c h ,  t h u s  t h e  r e n d e r i n g  
of  summary judgment a g a i n s t  PLAYA 
[RESPONDENT] was p r e m a t u r e  and d e n i e d  PLAYA 
[RESPONDENT] i t s  r i g h t s  t o  d i s c o v e r y .  

PLAYA [RESPONDENT] d i d  n o t  have  a n  o p p o r t u -  
n i t y  t o  p l e a d  a v o i d a n c e s  t o  CORAL R I D G E ' S  
[PETITIONER'S] d e f e n s e s  o f  R e l e a s e  and res 
j u d i c a t a  b e c a u s e  CORAL R I D G E  [PETITIONER] 
n e v e r  f i l e d  a n  Answer o r  A f f i r m a t i v e  
D e f e n s e s ,  b u t  s i m p l y  responded  t o  t h e  
Compla in t  by f i l i n g  a  Motion t o  D i s m i s s  t h a t  
was n e v e r  r u l e d  upon. 

R .  183-209. B a t i s t e  d o e s  n o t  s u p p o r t  PETITIONER'S a rgument .  



PETITIONER s t a t e s  t h a t  Puqh " h e l d  s p e c i f i c a l l y  t h a t  s o  l o n g  

a s  t h e  Mot ion  f o r  Summary Judgment  is  t h e  f i r s t  p l e a d i n g  f i l e d  

by t h e  D e f e n d a n t ,  A f f i r m a t i v e  D e f e n s e s  c a n  i n d e e d  b e  r a i s e d  by 

t h e  Mot ion .  - I d .  a t  96.  I' ( e m p h a s i s  s u p p l i e d )  . PETITIONER'S 

BRIEF ON THE MERITS, p .  11. The P u g  C o u r t  " h e l d "  no s u c h  

t h i n g !  The l a n g u a g e  c i t e d  by PETITIONER is p u r e  d i c t a .  The 

Pugh C o u r t  s i m p l y  h e l d  t h a t :  

When t h e  D e f e n d a n t  h a s  wa ived  h i s  A f f i r m a -  
t i v e  D e f e n s e  by f a i l i n g  t o  a l l e g e  i n  h i s  
a n s w e r ,  o r  h a v e  i t  i n c l u d e d  i n  a  P r e - T r i a l  
O r d e r  o f  t h e  D i s t r i c t  C o u r t  t h a t  s u p e r c e d e s  
t h e  p l e a d i n g s ,  h e  c a n n o t  r e v i v e  t h e  d e f e n s e  
i n  a  Memorandum i n  S u p p o r t  o f  a  Mo t ion  f o r  
Summary Judgment .  . . . W e  h o l d  t h a t  
A p p e l l a n t  wa ived  h i s  S105-303 a rgumen t  by 
f a i l i n g  t o  a f f i r m a t i v e l y  s e t  f o r t h  t h i s  
a r g u m e n t  i n  a r e s p o n s i v e  p l e a d i n g .  
A c c o r d i n g l y ,  t h e  a rgumen t  c a n n o t  b e  
c o n s i d e r e d  on  Appea l .  

I d .  a t  96.  - 
The l a s t  F e d e r a l  C o u r t  case c i t e d  by PETITIONER i n  s u p p o r t  

o f  i t s  u n s u p p o r t a b l e  p o s i t i o n  is t h a t  o f  H e r r o n .  A c t u a l l y ,  t h e  

c a s e  o f  H e r r o n  i s  i n  s u p p o r t  o f  RESPONDENT'S p o s i t i o n .  The 

H e r r o n  C o u r t  e x p r e s s l y  s t a t e d :  

I t  is c l e a r  t h a t  R u l e  8 ( c )  r e q u i r e s  A f f i r m a -  
t i v e  D e f e n s e s  t o  be  p l e a d e d ,  i n  o r d e r  t o  
p r e v e n t  s u r p r i s e .  T h e r e  is g e n e r a l  a g r e e -  
ment  a l s o ,  u n d e r  R u l e  9 ( f ) ,  t h a t  e v e n  t h e  
d e f e n s e s  o f  l i m i t a t i o n s  o r  l a t c h e s  may b e  
a s s e r t e d  by Mot ion  t o  D i s m i s s  f o r  f a i l u r e  t o  
s t a t e  a  c l a i m  - p r o v i d e d  t h a t  t h e  C o m p l a i n t  
shows a f f i r m a t i v e l y  t h a t  t h e  claim is 
b a r r e d .  [ c i t a t i o n s  o m i t t e d ] .  



Even if a Complaint does not show on its 
face the factual basis for an Affirmative 
Defense, a litigant may go beyond the 
pleadings, under Rule 56, by a Motion for 
Summary Judgment. But only if the facts are 
undisputed. The 1946 Amendment to Rule 
12(b) requires a Motion to Dismiss to be 
treated as a Motion for Summary Judgment, if 
the movant goes outside the pleadings to 
prove his Affirmative Defense. In short, 
the Motion to Dismiss is thereby converted 
into a Motion for Summary Judgment. [cita- 
tions omitted] . 
The rules safeguard a complainant from 
surprise. . . . 
Spiraling back through the convolutions in 
this case to the original Complaint, we find 
an action to establish an oral trust 
allegedly created in 1932. Denial that 
there was a trust produced a material issue 
of fact. In going into disputed facts and 
dismissing the suit, the trial judge went 
beyond the scope of his authority as defined 
in Rules 12 (b) and 56. 

The solid justice embedded in these two 
rules is well illustrated in the instant 
case. There may or may not have been a 
trust. But the complainant was entitled to 
a fair shake at proving the existence of the 
trust. Instead, without notice, without an 
opportunity to produce witnesses or to 
examine books and records of obvious bearing 
on the issue, without realizing what was 
happening to him - it happened: The case 
was disposed of on the merits. Rules 12(b) 
and 56 are to prevent just such an oddity. 

Id. at 593-94. Substitute Rule 1.110(d) and Rule 1.510 of the - 
Florida Rules of Civil Procedure for Rule 12(b) and Rule 56 of 

the Federal Rules of Civil Procedure, respectively, and the 

fact that RESPONDENT in this case was also "entitled to a fair 

shake at proving the existence of" a mutual mistake, and that 

RESPONDENT in this case was "without an opportunity to produce 



witnesses or to examine books and records of obvious bearing on 

the issue" of whether a Release actually precluded recovery or 

whether there was in fact a mutual mistake in the preparation 

of that Release, and we simply have a Florida version of 

Herron, which the United States Fifth Circuit Court of Appeal 

found to be an "oddity" that should not prevail. 

PETITIONER does address the Florida case of Danford v. City 

of Rockledge, 387 So. 2d 968 (Fla. 5th DCA 1980), but does not 

argue that its rationale is erroneous or that its facts are 

distinguishable. Rather PETITIONER argues that RESPONDENT 

failed to timely raise this llprocedural irregularity" before 

the trial court and thus RESPONDENT is estopped from asserting 

such "procedural irregularity" and prejudice. PETITIONER'S 

BRIEF ON THE MERITS, p. 11. PETITIONER blatantly states to 

this Court, and apparently without shame, that: 

In this case, the first time the point was 
ever raised by PLAYA DEL MAR [RESPONDENT] 
was in the Fourth District. 

PETITIONER'S BRIEF ON THE MERITS, p. 12.   his the record 

contradicts. RESPONDENT expressly stated in its Memorandum of 

Law in Opposition to PETITIONER'S Motion for Summary Judgment 

that: 

PLAYA [RESPONDENT] was denied the oppor tuni- 
ty to conduct discovery as related to the 
Settlement and Release and the intent of the 
parties pursuant to such, thus the rendering 
of Summary Judgment against PLAYA was 



premature and denied PLAYA its rights to 
discovery. 

PLAYA did not have an opportunity to plead 
avoidances to CORAL RIDGE'S [PETITIONER'S] 
defenses of Release and res judicata because 
CORAL RIDGE never filed an Answer or 
Affirmative Defenses but simply responded to 
the Complaint by filing a Motion to Dismiss 
that was never ruled upon. 

R. 183-209. PETITIONER received a copy of RESPONDENT'S 

Memorandum of Law in Opposition to PETITIONER'S Motion for 

Summary Judgment which contained these arguments of "procedural 

irregularity" and prejudice. PETITIONER has had access to the 

record and through prior briefs filed before the Fourth 

District Court of Appeal has been directed to pages 186-209 of 

the Record, which contain RESPONDENT'S Memorandum of Law in 

Opposition to the Motion for Summary Judgment stating these 

contentions of "procedural irregularity" and prejudice. Once 

again, however, PETITIONER has the audacity to represent to 

another Court, even yet the Supreme Court of Florida, that 

RESPONDENT cannot rely upon the case of Danford, which express- 

ly states that "an affirmative defense of - res judicata or 

Release should not be raised by a Motion for Summary Judgment 

prior to raising such defense in an Answer," because RESPONDENT 

raised these points of "procedural irregularity" and prejudice 

for the first time before the Fourth District Court of Appeal. 

At best PETITIONER'S argument is wrong. 

As the undisputed facts of the record clearly indicate, 

there does not exist any averment in any pleading in the record 

that raises the Affirmative Defenses of Release or res - 



j u d i c a t a .  RESPONDENT d o e s  n o t  r a i s e  s u c h  i s s u e s  i n  i ts  

Compla in t  -- t h e  o n l y  a c t u a l  p l e a d i n g  i n  t h e  r e c o r d .  PETITION- 

E R ' S  Motion t o  D i s m i s s  and Mot ion  f o r  Summary Judgment  do  n o t  

c o n s t i t u t e  p l e a d i n g s .  S imply  s t a t e d  and beyond d i s p u t e ,  t h e  

t r i a l  C o u r t  e n t e r e d  summary judgment upon t h e  b a s i s  o f  R e l e a s e  

and res  j u d i c a t a  a l t h o u g h  PETITIONER had f i l e d  no p l e a d i n g  t h a t  

c o u l d  form t h e  b a s i s  f o r  s u c h  a  judgment.  T h i s  is r e v e r s i b l e  

e r r o r .  Danford a t  969-70. 

The F o u r t h  D i s t r i c t  C o u r t  o f  Appeal  i n  Couchman q u o t e s  

e x t e n s i v e l y  f rom t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appea l  o f  - T u r f  

E x p r e s s ,  I n c .  v.  Pa lmer ,  209 So. 2d 461 ( F l a .  3 r d  DCA 1 9 6 8 ) ,  

which ,  a s  q u o t e d  by t h e  F o u r t h  D i s t r i c t  C o u r t  o f  Appea l  i n  

Couchman s t a t e s :  

A p p e l l a n t ' s  f i r s t  p o i n t  u r g e s  t h a t  t h e  C o u r t  
e r r e d  i n  e n t e r i n g  a  summary judgment upon 
t h e  p r o m i s s o r y  n o t e  b e c a u s e  t h e  A p p e l l e e  
f i l e d  no p l e a d i n g  which c o u l d  form t h e  b a s i s  
f o r  such  a  judgment.  W e  h o l d  t h a t  t h e  e n t r y  
of  t h e  Summary F i n a l  Judgment  was e r r o r  and 
r e v e r s e . .  . I n d e e d ,  t h e  v e r y  l a n g u a g e  of R u l e  
1 . 5 1 0 ( c ) ,  s u p r a ,  seems t o  p r o v i d e  f o r  a  
summary judgment o n l y  when t h e  c l a i m  is  
s u p p o r t e d  by t h e  ' p l e a d i n g s .  ' A t r i a l  c o u r t  
may n o t  g r a n t  a  summary judgment upon a n  
i s s u e  r a i s e d  by a n  a f f i d a v i t  i n  s u p p o r t  o f  
t h e  Motion r a t h e r  t h a n  by a  Compla in t .  

T h i s  h o l d i n g  a p p e a r s  n e c e s s a r y  t o  u s ,  
b e c a u s e  t h e  c o n t r a r y  h o l d i n g  would d e p r i v e  
t h e  p a r t y  d e f e n d i n g  a g a i n s t  t h e  Motion f o r  
Summary Judgment  o f  a n  o p p o r t u n i t y  t o  r a i s e  
d e f e n s e s  t o  t h e  c l a i m .  

Turf  E x p r e s s ,  I n c . ,  pp.  843-44,  a s  c i t e d  by Couchman. 



RESPONDENT argued in opposition to PETITIONER'S Motion for 

Summary Judgment before the lower Court that the rendering of 

summary judgment at that time deprived RESPONDENT of an 

opportunity to raise defenses or avoidances to PETITIONER'S 

"Affirmative Defenses" of release and - res judicata, namely 

mutual mistake. In the case of Holley v. Universal Rental 

Properties, 416 So. 2d 861 (Fla. 1st DCA 1982) the Court found 

that where the defense of - res judicata does not appear on the 

face of a pleading, it may not be raised on a Motion to 

Dismiss, but must be pleaded and proved as an Affirmative 

Defense. Vaswani v. Ganobsek, 402 So. 2d 1350  l la. 4th DCA 

1981) ; Frank v. Campbell. Property Management, Inc., 351 So. 2d 

364 (Fla. 4th DCA 1977). - See generally, Sottile v. Gaines 

Construction Company, 281 So. 2d 558 (Fla. 3rd DCA 1973). 

B. WHETHER RESPONDENT WAS IMPROPERLY PRECLUDED FROM 
OBTAINING EVIDENCE IN SUPPORT OF ITS AVOIDANCE OF 
MUTUAL MISTAKE. 

Section I1 of PETITIONER'S BRIEF ON THE MERITS entitled 

"Mere Assertion of 'Mistake1 in the Execution of an Unambiguous 

Release Does Not Create a Fact Issuee," is built entirely upon 

a single erroneous presumption: Throughout its argument 

PETITIONER cites case law and implicitly, if not explicitly, 

represents to this Court that RESPONDENT was attempting to 

conduct discovery to avoid a written Release based upon the 

defense of unilateral mistake. Never does PETITIONER in its 



Brief use the term of art "mutual mistake." RESPONDENT would 

have this Court read its argument with the understanding that 

RESPONDENT was attempting to conduct discovery in order to 

avoid an Affirmative Defense of written release on the basis of 

RESPONDENT'S own unilateral mistake. It is painfully obvious 

that PETITIONER has chosen to state only half-truths. 

Rather, the whole truth is as follows. RESPONDENT had 

requested relevant discovery from PETITIONER in attempts to 

ascertain the intention of PETITIONER concerning PETITIONER'S 

drafting of the Release that PETITIONER relied upon in its 

Motion for Summary Judgment and, apparently, upon which the 

trial court relied upon in granting that Motion. RESPONDENT 

submitted sworn testimony of attorney MacKenzie indicating that 

the intent of the parties in drafting the Release and 

Settlement Agreement was simply to bar subsequent litigation 

concerning the specific defects enumerated and identified in 

the Complaint and Settlement Agreement. PETITIONER postponed 

its hearing on its pending Motion for Summary Judgment until 

they completed the deposition of MacKenzie. Meanwhile, 

RESPONDENT scheduled the deposition of PETITIONER'S attorneys 

Gordon and Blyer, who had actually drafted the subject Release 

and Settlement Agreement. PETITIONER then filed a Protective 

Order to prevent RESPONDENT from conducting such discovery and 

argued before the trial Court in support of their Motion for 

Protective Order that the personal knowledge of attorneys 

Gordon and Blyer was not related in any way to any "defenses" 



presented by PETITIONER and the taking of such depositions at 

such time would be premature. Of course, RESPONDENT argued 

that the testimony of MacKenzie and others have already shown 

that there is a possibility of a mutual mistake in the drafting 

of the Release and Settlement Agreement upon which PETITIONER 

based their Motion for Summary Judgment. Nevertheless, the 

trial Court granted PETITIONER'S Motion for Protective Order 

but did indicate that RESPONDENT may be entitled to take such 

depositions at a later date: 

Well, what I am inclined to do, go ahead and 
grant the Motion for Protective Order. And 
if any issue comes up or anybody's unduly 
prejudiced or placed at a disadvantage at 
the time of summary judgment, I think the 
end of justice requires that the deposition 
is [sic] taken if there is relevancy or 
materiality. If not, there is a difference. 

After the trial Court granted PETITIONER's Motion for Protec- 

tive Order, PETITIONER again moved for summary judgment 

pursuant to which the trial Court granted such Motion without 

ever allowing RESPONDENT the opportunity to depose the persons 

most knowledgeable concerning the negotiations surrounding the 

Release and Settlement Agreement upon which the trial Court 

relied in granting PETITIONER'S Motion for Summary Judgment. 

RESPONDENT requested relevant discovery of information from 

PETITIONER in an attempt to ascertain the intention of 

PETITIONER concerning the Release and Settlement Agreement that 

PETITIONER relied upon in its Motion for Summary Judgment. The 

intent of PETITIONER is certainly within its own particular 



knowledge, and RESPONDENT can only obtain such information 

through discovery requests such as the requested depositions 

subpoena duces tecum of Gordon and Blyer, the authors of the 

Release and Settlement Agreement. - See Fla. R. Civ. P. 1.510 

and 1.510(d). 

The prejudice to RESPONDENT of not being afforded the 

opportunity to depose Gordon and Blyer would, of course, be 

clearly demonstrated if a paper or testimony elicited through 

the depositions indicated that the intent of PETITIONER and its 

representatives was to release PETITIONER only for the defects 

expressly enumerated and described in the Complaint or 

Settlement Agreement. Because, however, summary judgment was 

rendered against RESPONDENT after RESPONDENT was expressly 

denied a right to conduct such discovery, the only evidence in 

the record of mutual mistake is that of the Sworn Statements 

and Affidavits of MacKenzie and the other representatives of 

RESPONDENT participating in the negotiation for the Release and 

Settlement Agreement. These statements support RESPONDENT'S 

contention that there was a mutual mistake in the drafting of 

such documents and that the Release and Settlement Agreement 

were only intended to apply to defects actually "enumerated" in 

the Complaint and Settlement Agreement. In its present status, 

the record may appear to only indicate a unilateral mistake, 

but in actuality RESPONDENT was halfway to proving a mutual 

mistake when the trial court denied it the only discovery which 

could possibly establish the existence of a mutual mistake. 



Professor Moore has discussed the right of access to 

discovery when opposing a Motion for Summary Judgment stating: 

The deposition and discovery rules provide 
effective means whereby any party to an 
action may obtain from any person, including 
an adverse party, non-privileged factual 
data concerning all the issues of the case 
-- not merely data in support of the party's 
claim or defense, but also factual informa- 
tion concerning his adversary's claim or 
defense. As a general proposition, then, 
all parties have access to proof from the 
modern federal procedure and since deposi- 

- - 

tions, answers to Interrogatories and 
Admissions may be used, with or without 
affidavits and other extraneous materials, 
both in support of and in opposition to a 
Motion for Summary Judgment, the problem of 
access to proof is not nearly so important 
as it would be if there were not effective 
deposition and discovery procedure and the 
parties were confined to the use of 
affidavits... . 
The party opposing summary judgment must be 
qiven a reasonable opportunity to gain 
access to proof, particularly where the 
facts are larselv within the knowledae or 
control of the mo;ing party. 

(emphasis supplied). J. Moore, Moore's Federal Practice 

Procedure, See - In Little John v. Shell Oil - 
Company, 456 F. 2d 225 (5th Cir. 1972) (The court reversed 

summary judgment for the defendant on grounds, inter alia, that - 
the plaintiff had not had an adequate opportunity for 

discovery.) 

As stated in Schoenbaum v. First Brook, 405 F. 2d 215 (2nd 

Cir. 1968) : 



The District Court's grant of summary 
j udgment against the plaintiff was 
accompanied by a refusal of his request for 
discovery. This Court has indicated that 
summary judgment should rarely be granted 
against a plaintiff in the shareholder's 
derivative action especially when the 
plaintiff has not had an opportunity to 
resort to discovery procedure. ... The 
plaintiff typically has in his possession 
only the facts which he alleges in his 
complaint. 

Id. at 218. - 
Similarly, facts of PETITIONER'S intent regarding the terms 

and conditions of the Release and Settlement Agreement are 

particularly within the knowledge of PETITIONER. The only 

manner in which RESPONDENT may obtain those facts is to 

subpoena the papers and documents of the drafters and depose 

the drafters. Because PETITIONER blocked such discovery and 

the trial Court indicated on the record that discovery might 

have to be re-opened if prejudice were to accrue against the 

RESPONDENT as a result of its inability to take the 

depositions, the Motion for Summary Judgment should not have 

been granted and the Fourth District Court of Appeal's reversal 

of that Final Summary Judgment should be affirmed. 

C. WHETHER MUTUAL MISTAKE IN THE DRAFTING OF THE RELEASE 
AND SETTLEMENT PRESENTS A GENUINE ISSUE OF MATERIAL 
FACT. 

In opposition to PETITIONER'S contention of release and res - 
judicata as contained in its Motion for Summary Judgment, 

RESPONDENT raised as an avoidance mutual mistake in the 



drafting of such Release and Settlement Agreement. RESPONDENT 

argued before the trial Court that both PETITIONER and RESPON- 

DENT intended the Release and Settlement Agreement to preclude 

subsequent actions arising from defects in the construction of 

the RESPONDENT Condominium that were actually alleged in that 

Complaint. Florida Power & Light Company was the only party 

who had access to the vault room where the fire occurred before 

December 15th and during the negotiations and drafting of the 

Release and Settlement Agreement. Certainly, even when 

construing the facts in favor of PETITIONER, it cannot be said 

that RESPONDENT ever intended to Release a claim for defects in 

construction which it was not permitted to see. 

Mr. MacKenzie, the attorney who represented RESPONDENT 

against PETITIONER in the litigation that resulted in the 

Release and Settlement Agreement, testified under oath that his 

recollection of the settlement process was that both parties 

intended for the Release and Settlement Agreement to apply to 

only those specific defects enumerated in that Complaint. He 

testified in pertinent part as follows: 

. . . In fact, there was never any discussion 
about anything that wasn't alleged in the 
Complaint. The matters that were alleged in 
the Complaint were in many instances matters 
of substance. We went through the Complaint 
with the Association, with the developer's 
representatives, and his attorney and agreed 
to eliminate from ultimate action by the 
developer by way of either payment of cash 
or correction of those items that we thought 
perhaps insignificant and not really worth 
arguing and hassling over. 



B u t  i n  a l l  i n s t a n c e s  eve ry th ing  was 
s p e c i f i c a l l y  i d e n t i f i e d .  I mean I have 
myriads  of d r a f t s  of d i s c u s s i o n  memorandums 
where both  s i d e s  came t o  t h e  t a b l e  and 
argued abou t  t h e  s p e c i f i c s  of d i f f e r e n t  
items, bu t  t h e r e  was never any t a l k  abou t  a  
r e l e a s e  t o  an  unknown - t o  a  l a t e n t  m a t t e r .  
I t  was always i n  r e f e r e n c e  t o  t h a t  which we 
a l l  had knowledge. And t h a t  is what we were 
d i s c u s s i n g  - t h e  items which we had 
knowledge. 

I b e l i e v e  t h e  f i n a l  d r a f t  of  t h a t  agreement 
was p repared  by Mr. B lye r ,  t h e  a t t o r n e y  f o r  
Co ra l  Ridge P r o p e r t i e s  [PETITIONER] .  

The s e t t l e m e n t  agreement s p e c i f i c a l l y  s e t  
our  v a r i o u s  a r e a s  which t h e  deve loper  would 
c o r r e c t .  And by t h i s  t i m e ,  you have t o  
unders tand ,  many i t ems  w e  had complained of 
had a l r e a d y  been c o r r e c t e d .  I t  was an 
ongoing p roce s s  from t h e  d a t e  of  s e t t l e m e n t  
whereby Cora l  R i d g e  [PETITIONER] would come 
i n  and do c e r t a i n  a s p e c t s  of t h e  work t h e y  
recognized themselves  r e s p o n s i b l e  f o r .  L ike  
t h e y  came i n  and a t t empted  t o  c o r r e c t  t h e  
pool  - t h e  m a r c i t i n g  of t h e  pool .  

The i n t e n t  of t h a t  s e t t l e m e n t  agreement was 
upon s u c c e s s f u l  complet ion  by C o r a l  Ridge 
[PETITIONER] t o  r e l e a s e  them from any c l a i m s  
o r  l i a b i l i t i e s  of d e f e c t s  s p e c i f i c a l l y  
i d e n t i f i e d  i n  t h e  l a w s u i t .  And t h e  language 
of t h e  r e l e a s e s  was t i e d  t o  t h e  l a w s u i t  and 
t h e  a l l e g a t i o n s  i n  t h e  l a w s u i t  of  d e f e c t s  
f o r  t h a t  purpose.  

T h i s  tes t imony was a  p a r t  of  t h e  record  when t h e  t r i a l .  c o u r t  

g r an t ed  t h e  Motion f o r  Summary Judgment. 

t h e  c a s e  S t e f f e n s  v. S t e f f e n s ,  So. 

4 t h  DCA 1 9 8 1 ) ,  t h e  Four th  D i s t r i c t  Cour t  of Appeal s t a t e d :  

When an ins t rument  i s  drawn and executed  
which is in tended  t o  c a r r y  i n t o  execu t i on  an 

( F l a .  



agreement, but which by mistake of the 
draftsman violates or does not fulfill that 
intention, equity will reform the instrument 
so as to conform to the intent of the 
parties . . . it was harmful error for the 
trial court to have excluded from evidence 
the proper testimony relevant to the issue 
made in the counter-petition for reformation. 

Id. Significantly, that Court stated in the footnote: - 

While the record is not entirely clear as to 
the basis upon which the trial court refused 
to admit the proffered evidence, it appears 
that the court felt, that as a matter of 
law, there could be no mutual mistake absent 
agreement by both parties that, in fact, 
there had been a mutual mistake. Clearly, 
the issue of mutual mistake arises only when 
alleged by one party and denied by the 
other. Agreement on the matter would 
eliminate it as an issue to be tried. 

Id. at 964, n. 1 (emphasis in original). - 
RESPONDENT has the right to tender evidence in support of 

its contention that the Release and Settlement Agreement 

previously entered into was drafted erroneously due to a mutual 

mistake, and that once the issue of mutual mistake is raised 

and PETITIONER failed to present any evidence to the contrary, 

the rendering of summary judgment against RESPONDENT was error. 

In the case of Ayr v. Chance, 372 So. 2d 1000 (Fla. 4th DCA 

1979) the Court District Court of Appeal reversed the trial 

Court's rendering of summary judgment and found: 



T h e  P l a i n t i f f s  h a v e  r a i s e d  a n  i s s u e  o f  f a c t  
a s  t o  w h e t h e r  l a n g u a g e  c o n t a i n e d  i n  t h e  
re lease  was i n c l u d e d  t h e r e i n  by m u t u a l  
m i s t a k e .  T h i s  mater ia l  i s s u e  o f  f a c t  
p r e c l u d e s  t h e  e n t r y  o f  a summary j u d g m e n t .  

I d .  a t  1 0 0 2 .  - 
I n  t h e  case o f  %, t h e  P l a i n t i f f s  h a d  f i l e d  a n  a c t i o n  f o r  

p e r s o n a l  i n j u r y  s u s t a i n e d  a s  a r e s u l t  o f  a l l e g e d  n e g l i g e n t  

o p e r a t i o n  o f  a m o t o r  v e h i c l e  d r i v e n  by  M r .  M i t c h e l l  C h a n c e  a n d  

owned by  M r .  D a v i d  C h a n c e .  D u r i n g  t h e  c o u r t  o f  t h e  l a w s u i t ,  

P l a i n t i f f s  s e t t l e d  t h e i r  c la im a g a i n s t  D a v i d  C h a n c e  a n d  

e x e c u t e d  a release d i s c h a r g i n g  n o t  o n l y  D a v i d  C h a n c e  b u t  " a l l  

o t h e r  p e r s o n s ,  f i r m s ,  c o r p o r a t i o n s ,  a s s o c i a t i o n s ,  o r  p a r t n e r -  

s h i p s  o f  a n d  f r o  a n y  and  a l l  c la ims. .  ." - I d .  a t  1 0 0 0 .  A f t e r -  

w a r d s ,  M i t c h e l l  C h a n c e  moved f o r  summary j u d g m e n t  r e l y i n g  o n  

t h e  l a n g u a g e  o f  t h e  release.  T h e  t r i a l  c o u r t  g r a n t e d  t h e  

m o t i o n  f o r  summary j u d g m e n t  a n d  h e l d  t h a t  a l l  d e f e n d a n t s  were 

r e l e a s e d  by t h e  b r o a d  a n d  u n a m b i g u o u s  l a n g u a g e  c o n t a i n e d  i n  t h e  

w r i t t e n  release. - I d .  a t  1 0 0 1 .  

L i k e  RESPONDENT, t h e  P l a i n t i f f s  i n  Ayr r a i s e d  t h e  i s s u e  o f  

m u t u a l  m i s t a k e  a s  t h e i r  d e f e n s e  t o  t h e  m o t i o n  f o r  summary 

j u d g m e n t .  T h e  % P l a i n t i f f s  p l a c e d  i n t o  e v i d e n c e  a n d  a r g u e d  

t h a t  t h e  p a r t i e s  d i d  n o t  i n t e n d  t o  release a l l  o t h e r  p a r t i e s  

d e s p i t e  t h e  l a n g u a g e  c o n t a i n e d  w i t h i n  t h e  release. I n  r e v e r s -  

i n g  t h e  t r i a l  c o u r t ' s  r e n d e r i n g  o f  summary j u d g m e n t ,  t h i s  C o u r t  

s t a t e d :  



A s  i n  S p e a r  [Spea r  v. Macdonald,  67 So. 2d 
630 ( F l a .  1 9 5 3 ) ] ,  t h e  P l a i n t i f f s  c l a i m  t h a t  
no one  i n t e n d e d  t h a t  l a n g u a g e  d i s c h a r g i n g  
M i t c h e l l  and R e s e r v e  be  incuded  i n  t h e  
r e l e a s e  e x e c u t e d  t o  c o n c l u d e  t h e  s e t t l e m e n t  
w i t h  David and H e r i t a g e .  I f  p a r t i e s  may be  
r e l i e v e d  o f  t h e  u n i n t e n d e d  l a n g u a g e  i n c l u d e d  
i n  a  d e e d ,  why s h o u l d  t h i s  r e l i e f  n o t  a l s o  
be  g r a n t e d  when u n i n t e n d e d  l a n g u a g e  is 
i n c l u d e d  i n  a  r e l e a s e ?  We b e l i e v e  such  
r e l i e f  s h o u l d  be and is a v a i l a b l e  t o  a  p a r t y  
who c a n  s u s t a i n  t h e  bu rden  o f  p r o o f  on t h e  
i s s u e  of  mu tua l  m i s t a k e .  The T h i r d  D i s t r i c t  
C o u r t  o f  Appeal  h a s  r e a c h e d  t h e  same r e s u l t s  
i n  a  r e c e n t  d e c i s i o n  i n v o l v i n g  a  s i m i l a r  
f a c t u a l  s i t u a t i o n .  A lexande r  v. Kirkham, 
365 So. 2d 1038 ( F l a .  3 r d  DCA 1 9 7 8 ) .  

I d .  a.t 1001-2.  - 
I n  A lexande r  v. Kirkham, 365 So. 2d 1038 ( F l a .  3 r d  DCA 

1978)  t h e  D i s t r i c t  C o u r t  of  Appea l  re formed a  r e l e a s e  ag reemen t  

t o  r e f l e c t  t h e  c o n t r a c t i n g  p a r t i e s '  i n t e n t  a f t e r  t h e  p l a i n t i f f s  

a l l e g e d  t h a t  t h e  r e l e a s e  was e n t e r e d  i n t o  a s  a  r e s u l t  o f  m u t u a l  

m i s t a k e .  D i s c u s s i n g  i t s  h o l d i n g ,  t h e  c o u r t  s t a t e d :  

T h i s  d e t e r m i n a t i o n  is i n  e n t i r e  a c c o r d a n c e  
w i t h  t h e  e s t a b l i s h e d  law a s  t o  t h e  e f f e c t  of  
a  "mutua l  m i s t a k e "  such  a s  t h i s  one .  What- 
e v e r  t h e  g e n e r a l  r u l e  a s  t o  t h e  e f f e c t  o f  a  
s o - c a l l e d  p u r e  " m i s t a k e  o f  l aw , "  S e e  A.  
C o r b i n  on C o n t r a c t s ,  S e c t i o n  1 6 1  (1960 
r e v . )  , i t  h a s  l o n g  been  c l e a r  i n  F l o r i d a  and 
e l s e w h e r e  t h a t  r e l i e f  w i l l  b e  g r a n t e d  when, 
a s  h e r e ,  t h e  l a n g u a g e  employed by t h e  
p a r t i e s  f a i l s  t o  have  t h e  l e g a l  e f f e c t  o r  t o  
e x p r e s s  what t h e y  m u t u a l l y  i n t e n d e d .  

I d .  a t  1039-40. - 
The c a s e s  o f  Ayr and A l e x a n d e r ,  b o t h  a r e  i n  a c c o r d  w i t h  

l o n g s t a n d i n g  b l a c k  l e t t e r  c o n t r a c t  law. I n  J a c o b s  v. P a r o d i ,  

50 F l a .  541,  39 So. 833,  837-37 ( 1 9 0 5 ) ,  t h e  Supreme C o u r t  o f  

F l o r i d a  h e l d :  



Where a n  i n s t r u m e n t  is  drawn and e x e c u t e d  
which p r o f e s s e s  o r  i s  i n t e n d e d  t o  c a r r y  i n t o  
e x e c u t i o n  an  ag reemen t  p r e v i o u s l y  e n t e r e d  
i n t o ,  b u t  which by m i s t a k e  o f  t h e  d r a f t s m a n ,  
e i t h e r  a s  t o  f a c t  o r  t o  law,  d o e s  n o t  
f u l f i l l  t h a t  i n t e n t i o n  o r  v i o l a t e s  i t ,  
e q u i t y  w i l l  c o r r e c t  t h e  m i s t a k e ,  s o  a s  t o  
p r o d u c e  a  c o n f o r m i t y  t o  t h e  i n t e n t i o n .  1 
S t o r y ' s  E q u i t y  J u r i s p r u d e n c e ,  S e c t i o n  115.  

I n  s h o r t ,  i f  a  w r i t t e n  i n s t r u m e n t  f a i l s  t o  
e x p r e s s  t h e  i n t e n t i o n  which t h e  p a r t i e s  had .. + 

i n  making t h e  c o n t r a c t  which i t  p u r p o r t s  t o  
c o n t a i n ,  e q u i t y  w l l l  g r a n t  1 t r e l i e t ,  
a f f i r m a t i v e  o r  d e f e n s i v e ,  a l t h o u g h  t h e  
f a i l u r e  mav have  r e s u l t e d  f rom a  m i s t a k e  a s  

L 

t o  t h e  l e a a l  meanina and o ~ e r a t i o n  o f  t h e  
terms o r  l anguage  emplyed i n  w r i t i n g .  

I d .  ( e m p h a s i s  added)  . - 
A t  t h e  h e a r i n g  on t h e  Motion f o r  Summary Judgment  and i n  

r e s p o n s e  t o  RESPONDENT'S a s s e r t i o n s  o f  mu tua l  m i s t a k e ,  

PETITIONER e r r o n e o u s l y  r e l i e d  upon H u r t  v. L e a t h e r b y  I n s .  Co., 

354 So. 2d 918 ( F l a .  4 t h  DCA 1 9 7 8 ) .  PETITIONER a rgued  t h a t  

H u r t  p r e v e n t e d  t h e  a d m i s s i o n  o f  p a r o l e  e v i d e n c e  t o  s u p p o r t  a  

c o n t e n t  o f  mu tua l  m i s t a k e .  H u r t ,  however,  d i d  n o t  i n v o l v e  a  

c o n t e n t i o n  of  mu tua l  m i s t a k e  b u t  i n s t e a d  i n v o l v e d  t h e  q u e s t i o n  

o f  a  u n i l a t e r a l  m i s t a k e .  I d .  a t  919. I n  H u r t ,  t h e  p a r t y  - 
s e e k i n g  r e f o r m a t i o n  a r g u e d  " t h a t  h e  made a  u n i l a t e r a l  m i s t a k e  

i n  t h a t  h e  r e a l l y  d i d n ' t  i n t e n d  t o  r e l e a s e  anybody." - I d .  

Thus ,  RESPONDENT, h a v i n g  r a i s e d  t h e  l e g a l  i s s u e  o f  m u t u a l  

m i s t a k e  a s  an  a v o i d a n c e  o f  t h e  a g r e e m e n t s  r e l i e d  upon by 

PETITIONER, t h r o u g h  A f f i d a v i t s  and sworn t e s t i m o n y  w i t h o u t  

o p p o s i t i o n ,  a  g e n u i n e  i s s u e  o f  m a t e r i a l  f a c t  h a s  been  r a i s e d  

p r e c l u d i n g  summary judgment.  



D .  WHETHER THERE I S  A G E N U I N E  ISSUE OF MATERIAL FACT 
CONCERNING A MISTAKE OF FACT. 

The f i r e  o r i g i n a t e d  i n  t h e  v a u l t  room of  t h e  P l a y a  d e l  Mar 

Condominium. T h e  o n l y  p a r t y  w i t h  a c c e s s  t o  t h e  v a u l t  room 

b e f o r e  t h e  f i r e  was F l o r i d a  Power & L i g h t  Company. I n  t h e  c a s e  

s u b  d i c e  RESPONDENT h a s  a l l e g e d  a  d e s i g n  and c o n s t r u c t i o n  - 
d e f e c t  i n  t h e  v a u l t  room c a u s e d  by PETITIONER. N e i t h e r  

RESPONDENT nor  PETITIONER, however,  c o u l d  d e t e r m i n e  whe the r  any  

d e f e c t s  e x i s t e d  w i t h i n  t h e  v a u l t  room a t  t h e  time of  t h e  p r i o r  

R e l e a s e  and  S e t t l e m e n t  Agreement b e c a u s e  t h e y  were n o t  p e r m i t -  

t e d  a c c e s s  t o  i n s p e c t  t h e  v a u l t  room f o r  d e f e c t s .  

A c a s e  t h a t  is a l m o s t  on p o i n t  is  t h a t  o f  Ormsby v. 

G i n o l f i ,  107 So. 2d 272 ( F l a .  3 r d  DCA 1 9 5 8 ) .  M s .  Ormsby s o u g h t  

r e v e r s a l  o f  summary judgment e n t e r e d  a g a i n s t  h e r  i n  a  s u i t  s h e  

had b r o u g h t  t o  r e c o v e r  damages f o r  p e r s o n a l  i n j u r i e s  a s  a  

r e s u l t  o f  t h e  D e f e n d a n t ' s  a l l e g e d  n e g l i g e n t  o p e r a t i o n  o f  a n  

a u t o m o b i l e .  A f t e r  t h e  a c c i d e n t ,  M s .  Ormsby had e x e c u t e d  and 

d e l i v e r e d  t o  t h e  D e f e n d a n t s  a  g e n e r a l  r e l e a s e  f rom l i a b i l i t y  

f o r  any and a l l  "known and unknown" p e r s o n a l  i n j u r y  s u f f e r e d  by 

h e r  a s  a  r e s u l t  of  t h e  a c c i d e n t .  The s e t t l e m e n t  compensa ted  

Mrs. Ormsby f o r  t h e  amount of  t h e  e s t i m a t e d  c o s t  o f  r e p a i r s  t o  

h e r  c a r .  S u b s e q u e n t l y ,  Mrs. Ormsby commenced a n  a c t i o n  t o  

r e c o v e r  damages f o r  a l l e g e d  p e r s o n a l  i n j u r i e s  s u f f e r e d  i n  t h a t  

same a c c i d e n t .  Here t h e r e  were even  s e p a r a t e  i n c i d e n t s  g i v i n g  

r i s e  t o  two s e p a r a t e  a c t i o n s .  The D e f e n d a n t s  p l e a d e d  t h a t  t h e  

r e l e a s e  b a r r e d  such  a c t i o n  and moved f o r  summary judgment 



a g a i n s t  M s .  Ormsby. A t  t h e  h e a r i n g  on Defendants '  motion f o r  

summary judgment, ev idence  was submi t t ed  t h a t  M s .  Ormsby s i gned  

t h e  r e l e a s e  w i t h  t h e  b e l i e f  t h a t  she  had n o t  s u f f e r e d  any 

pe r sona l  i n j u r y  a s  a  r e s u l t  of t h e  a c c i d e n t  and t h a t  t h e  

c o n s i d e r a t i o n  f o r  t h e  r e l e a s e  excluded any i t e m  f o r  p e r s o n a l  

i n j u r i e s .  The Defendants  contended t h a t  M s .  Ormsby's t e s t imony  

t o  t h e  e f f e c t  t h a t  she  was "shook up" was s u s c e p t i b l e  t o  t h e  

conc lu s ion  t h a t  she  was aware,  a t  t h e  t ime she  execu ted  t h e  

r e l e a s e ,  of p o s s i b l e  i n j u r i e s  t o  he r  person a s  a  r e s u l t  of t h e  

a c c i d e n t ,  and from t h a t  premise ,  t h e  Defendants  i n s i s t e d  t h e r e  

could  be no mis take  of  f a c t  c a p a b l e  of i n v a l i d a t i n g  t h e  

Release .  The lower Cour t  agreed wi th  t h e  Defendants  and 

g r an t ed  t h e i r  motion f o r  summary judgment. 

The A p p e l l a t e  Cour t  d i s a g r e e d  w i th  t h e  Defendan t s '  

c o n t e n t i o n  and r eve r s ed  t h e  t r i a l  C o u r t ' s  g r a n t i n g  of summary 

judgment. The A p p e l l a t e  Cour t  s t a t e d :  

I t  i s  g e n e r a l l y  he ld  t h a t  a  c o n t r a c t  of t h i s  
n a t u r e  may be s e t  a s i d e  upon proof  t h a t  i t  
was executed  pu r suan t  t o  a  mis take  a s  t o  a  
p a s t  o r  p r e s e n t  f a c t ,  and t h e  p r o o f s  h e r e  
a r e  adequa te  t o  r a i s e  a  genu ine  q u e s t i o n  of 
f a c t  a s  t o  whether t h e  r e l e a s e  was executed  
under a  bona f i d e  mis take  of  f a c t .  Our 
adherence  t h e r e t o  does  n o t  do v i o l e n c e  t o  
t h e  companion r u l e  t h a t  unknown o r  unexpec- 
t e d  consequences of known i n j u r i e s  w i l l  n o t  
i n v a l i d a t e  a  r e l e a s e .  

The p r o o f s  b e f o r e  t h e  t r i a l  c o u r t  on t h e  
motion f o r  summary judgment must be 
cons ide r ed  i n  t h e  l i g h t  most f a v o r a b l e  t o  
t h e  non-moving p a r t y .  The i t ems  making up 
t h e  c o n s i d e r a t i o n  g iven  f o r  t h e  r e l e a s e ,  i f  



c a p a b l e  of p roo f ,  a s  appea r s  t o  be t h e  c a s e  
i n  t h e  c ause  on review,  a r e  f a c t s  which a  
j u r y  is e n t i t l e d  t o  weigh i n  de te rmin ing  
whether  t h e  p l a i n t i f f  d i d  i n  f a c t  execu t e  
t h e  r e l e a s e  under t h e  mis taken b e l i e f  t h a t  
she  s u f f e r e d  no p e r s o n a l  i n j u r i e s  a s  a  
r e s u l t  of  t h e  a c c i d e n t .  On motion f o r  
summary judgment any doubt  i n  t h i s  beha l f  
must be reso lved  a g a i n s t  t h e  movant and i n  
f avo r  o f  a  ju ry  t r i a l .  T e s t i n g  t h e  p r o o f s  
i n  t h i s  c a s e  by t h a t  end and o t h e r  r u l e s  of  
law a p p l i c a b l e  t o  motions f o r  summary 
judgment w e  conclude  t h a t  t h e  summary 
judgment h e r e i n  was e r roneous ly  g r an t ed .  

I d .  a t  273-74 ( c i t a t i o n s  o m i t t e d ) .  - 
Ormsby c l e a r l y  ho ld s  t h a t  a  r e l e a s e  execu ted  pu r suan t  t o  a  

mis take  a s  t o  a  p a s t  o r  p r e s e n t  f a c t ,  such a s  t h e  e x i t e n c e  of  

t h e  unknown and u n a s c e r t a i n a b l e  d e f e c t  i n  t h e  p r e s e n t  c a s e ,  may 

be s e t  a s i d e .  T h i s  l e g a l  conc lu s ion  f i n d s  f u r t h e r  s u p p o r t  i n  

t h e  c a s e  of Boole v. F l o r i d a  Power & L i g h t ,  147 F l a .  589, 3  So. 

I n  Boole t h e  a p p e l l a n t  was involved i n  a  t r uck  c o l l i s i o n  

bu t  an x-ray  o f  h i s  c h e s t  d i s c l o s e d  no damage. He accep t ed  

$15.00 f o r  t h e  c o s t  of a c t u a l  medical  expenses  and executed  a  

r e l e a s e  a s  t o  "any and a l l  i n j u r i e s  and damages t o  pe rson  o r  

p r o p e r t y  a r i s i n g  from o r  which may i n  t h e  f u t u r e  a r i s e  o r  

deve lop  ou t  o f ,  o r  o u t  of t h e  t r e a t m e n t  o f ,  an acc iden t . "  I d .  - 
a t  336. S i x t e e n  days  a f t e r  s i g n i n g  t h e  r e l e a s e  and twen ty- f ive  

days  a f t e r  t h e  a c c i d e n t ,  Boole d i e d  a p p a r e n t l y  from agg rava t i on  

by t h e  a c c i d e n t  of a  p r e - e x i s t i n g  c a r d i a c  c o n d i t i o n .  

The Supreme Cour t  of  F l o r i d a  noted:  



The release quoted above purports to cover 
claims, rights, and demands which decedent 
never had or may have in connection with any 
of the injuries and damages to personal 
property resulting from or which may in the 
future arise or develop out of, or out of 
the treatment of, any accident or injury 
which happened as stated in the quoted 
release. 

Id. at 337. Nevertheless, the Supreme Court of Florida found - 
that substantial competent evidence raised the issue that a 

mutual mistake of fact existed because neither party antici- 

pated or contemplated that the decedent's injury was serious in 

its nature and that the release was executed and the small 

consideration was paid to compensate for the decedent's 

doctor's bill and x-ray plate. - Id. 

The Supreme Court of Florida reversed the directed verdict 

rendered in favor of the Defendants and ruled that the matter 

"should have been submitted to the jury with appropriate 

instructions." Id. at 338. The Supreme Court of ~lorida - 
further states: 

Under the replication alleging a mutual 
mistake of fact as to the extent of 
decedent's injury and that the release was 
not given to cover injuries to the decedent 
not then known or contemplated in the execu- 
tion of the release, the evidence adduced 
tending to show amount paid for the printed 
general release was for expenses only and 
nothing for personal injuries which were 
assumed to be not serious. See 53 C.J. - 
12.12; 23 R.C.L. 391. 



Where there is some substantial evidence 
tending to prove the issue for the plain- 
tiff, a verdict should not be directed for 
the defendant. 

Id. at 337-38. - 
In the case - sub judice, the record expressly reveals that 

there is simply no dispute that neither RESPONDENT nor 

PETITIONER ever had the opportunity to inspect the vault room 

in the Playa del Mar Condominium for any design or construction 

defects before December 15, 1982, when the Release and 

Settlement was executed. Attorney MacKenzie testified that 

agents and attorneys for PETITIONER on numerous occasions went 

through the entire condominium looking for defects; however, 

the one place in the condominium where no party was allowed to 

enter was the vault room. RESPONDENT in the case sub judice 

has alleged the existence of a defect in that vault room. Thus 

there existed a certain mutual mistake of fact -- that no 

defect existed in the vault room -- at the time the parties 

entered into the Release and Settlement Agreement in December 

of 1982. The record is quite clear that RESPONDENT has raised 

as an avoidance to PETITIONER'S contentions of release and res - 
judicata that there was a mutual mistake of fact which has 

simply gone unopposed by PETITIONER thus precluding the 

granting of summary judgment. 

E. WHETHER THERE WAS A GENUINE ISSUE OF MATERIAL FACT 
CONCERNING THE MEANING OF THE RELEASE AND SETTLEMENT 

Attached as Exhibit "B" to PETITIONER'S Motion for Summary 

Judgment is a Settlement Agreement executed by RESPONDENT and 



PETITIONER as a result of alleged construction defects in the 

Playa del Mar Condominium. - See Appendix "111." The Settlement 

Agreement notes that RESPONDENT and PETITIONER were involved in 

Case No. 79-18985 where RESPONDENT was "alleging the existence 

of certain construction defects in the condominium project." 

As provided in affidavit and sworn testimony by RESPONDENT in 

opposition to PETITIONER'S Motion for Summary Judgment, the 

attorney for RESPONDENT and the representatives of RESPONDENT 

signing the Settlement Agreement believed that all parties 

understood that the intent of the Settlement Agreement was to 

release PETITIONER only for those "certain defects" which were 

noted in the Complaint and Settlement Agreement. PETITIONER 

attached a copy of that Complaint as Exhibit "A" to its Motion 

for Summary Judgment. - See Appendix "IV" (Prior Complaint). 

Beginning at page 5, paragraph 25, of that Complaint, RESPON- 

DENT specifically alleged the certain defects, and such list 

continues for over ten pages in that Complaint. The Settlement 

Agreement itself similarly lists at least twenty-five specific 

defects. Nevertheless, neither the Complaint nor the Settle- 

ment Agreement ever identifies a defect existing in the vault 

room. 

Where there are general. and specific provisions in a 

contract relating to the same thing, the special provision will 

govern in the construction over matters stated in general 

terms. 11 Fla. Jur. 2d Contracts, Section 119 (1979 & Supp. 

1984). The expression in a contract of one or more things of a 



c l a s s  i m p l i e s  t h e  e x c l u s i o n  o f  a l l  n o t  e x p r e s s e d ,  a l t h o u g h  a l l  

would have  been a p p l i e d  had  none been  e x p r e s s e d .  - I d .  The re -  

f o r e ,  t h e  i n c l u s i o n  o f  t h e  s p e c i f i c  d e f e c t s  w i t h i n  t h e  

Compla in t  and S e t t l e m e n t  Agreement ,  a t  t h e  v e r y  l e a s t ,  c r e a t e  

an  a m b i g u i t y  a s  t o  t h e  i n t e n t  o f  t h e  S e t t l e m e n t  Agreement and  

R e l e a s e .  

"Where t h e  terms o f  t h e  i n s t r u m e n t  a r e  ambiguous,  c a s t i n g  

d o u b t  on t h e  i n t e n t  o f  t h e  p a r t i e s ,  t h i s  i n t e n t  must  be 

d e t e r m i n e d  by t h e  t r i e r  o f  f a c t ,  and i s  n o t  t o  be  d e t e r m i n e d  

upon a  mot ion  f o r  summary judgment." 30 F l a .  J u r .  Summary 

Judgment  S e c t i o n  8  (1974 & Supp. 1 9 8 4 ) ;  - S e e  S t o n e  v. 

L i n g e r f e l d t ,  330 So. 2d 40 ( F l a .  4 t h  DCA 1976)  ( I n  a n  a c t i o n  

i n v o l v i n g  t h e  r i g h t s  and l i a b i l i t i e s  o f  t h e  p a r t i e s  under  a  

w r i t t e n  p r e i n c o r p o r a t i o n  ag reemen t ,  t h e  t r i a l  c o u r t  e r r e d  i n  

e n t e r i n g  summary judgment where some p r o v i s i o n s  o f  t h e  

agreement  were ambiguous s o  a s  t o  c a s t  d o u b t  upon t h e  i n t e n t  o f  

t h e  p a r t i e s ) .  

N e v e r t h e l e s s ,  PETITIONER r e l i e s  upon p r o v i s i o n  3 o f  t h e  

S e t t l e m e n t  Agreement r e q u i r i n g  a  g e n e r a l  r e l e a s e  and  v o l u n t a r y  

d i s m i s s a l .  T h a t  p r o v i s i o n  p r o v i d e s  i n  p e r t i n e n t  p a r t :  

The A s s o c i a t i o n  .. . s h a l l  p l a c e  .. . a  f u l l y  
e x e c u t e d  g e n e r a l  r e l e a s e  r e l e a s i n g  C o r a l  
R idge  [PETITIONER] . . . f rom a l l  p a s t ,  
p r e s e n t  and f u t u r e  c l a i m s ,  demands and 
c a u s e s  of  a c t i o n  a r i s i n g  from a l l e g e d  
d e f e c t i v e  c o n s t r u c t i o n  of  t h e  P l a y a  d e l  Mar 



The ambiguity of that clause arises from the term "alleged." 

Indeed, as defined in Black's Law Dictionary (5th Ed. 1979), 

"alleged" means "stated; recited; claimed; asserted; charged." 

  he only stated, recited, claimed, asserted, or charged 

defective construction was expressly noted in both the 

Complaint and the Settlement Agreement, neither of which said 

anything about a defect in the vault room. 

Accordingly, when reading the Release and Settlement 

Agreement together, at the very least, the construction of the 

terms of these written instruments can be reasonably suscept- 

ible to more than one interpretation. "Where, as here, the 

terms of the written instrument are disputed and reasonably 

susceptible to more than one construction, an issue of fact is 

presented which cannot properly be resolved by summary 

judgment." Quayside Associates v. Harbour Club Villas 

Condominium Association, 419 So. 2d 678, 679 (Fla. 3rd DCA 

1982); See also, Ellenwood v. Southern United Life Insurance -- 
Company, 373 So. 2d 392 (Fla. 1st DCA 1979). 

F. WHETHER. THE PRIOR LAWSUIT WAS RES JUDICATA 

PETITIONER claims that the May 29, 1984 Order in Case No. 

79-18985, Playa del Mar Association, Inc., et al., v. Westing- 

house Electric Corporation and Coral Ridqe Properties, Inc., 

precludes the instant causes of action on the basis of res 
7 

judicata. Nearly three years before the fire that gave rise to 



the instant cause of action, RESPONDENT and other parties 

instituted an action against PETITIONER as a result of known 

construction defects existing in the Playa del Mar 

Condominium. A copy of RESPONDENT'S Complaint was attached to 

PETITIONER'S Motion for Sumary Judgment. In "Count I -- Breach 

of Warranty, in paragraph 23," RESPONDENT alleged: 

Plaintiffs have made demands upon the 
developers to correct the defects and 
deficiencies set forth hereinafter of which 
the developers are, or should be, aware, but 
to date have failed or refused to properly 
repair and/or correct said defects and 
deficiencies. 

(emphasis supplied). Paraqraph 25 of that Complaint continues 

for over ten pages, specifically noting the certain defects 

found in the Playa del Mar Condominium. 

In "Count I1 - -  Negligence, Paragraph 29," RESPONDENT 

alleged in pertinent part: 

Developers were careless and negligent in 
designing, constructing, supervising, 
inspecting and approving for occupancy the 
condominium building and improvements ... 
[and] as a direct and proximate result of 
which the developers constructed the 
condominium building and improvements and 
sold parcels thereof to the unit owners with 
the defects and deficiencies hereinabove set 
forth. 

(emphasis supplied) 

In "Count I11 -- Strict Liability," RESPONDENT again 

specifically referenced the particular items by alleging the 

following: 

4 0  



I n  t h e  d e f e c t i v e  and d e f i c i e n t  c o n d i t i o n s  
h e r e i n a b o v e  se t  f o r t h .  

( e m p h a s i s  a d d e d ) .  S i m i l a r l y ,  RESPONDENT a l s o  r e f e r e n c e d  t h e  

s p e c i f i c  d e f e c t s  i n  i t s  c o u n t s  o f  b r e a c h  o f  e x p r e s s  w a r r a n t y  

and b r e a c h  o f  c o n t r a c t ,  a s  c o n t a i n e d  i n  p a r a g r a p h  4 1  and 49 

r e s p e c t i v e l y .  

PETITIONER h a s  p l a c e d  no o t h e r  documents ,  p l e a d i n g s  o r  

o t h e r w i s e ,  f rom Case  No. 79-18985 i n t o  t h e  i n s t a n t  r e c o r d  o t h e r  

t h a n  t h e  Compla in t  and t h e  Orde r  o f  May 25,  1984. 

RESPONDENT i n  t h e  c a s e  - s u b  j u d i c e  a l l e g e s  v a r i o u s  l e g a l  

t h e o r i e s  showing t h a t  PETITIONER was r e s p o n s i b l e  f o r  t h e  f i r e  

a t  t h e  P l a y a  d e l  Mar Condominium i n  August  1982. RESPONDENT 

a l l e g e s  t h a t  t h e  f i r e  o r i g i n a t e d  i n  t h e  v a u l t  room which was 

n o t  a c c e s s i b l e  t o  any  p a r t y  o t h e r  t h a n  t h e  c o - d e f e n d a n t ,  

F l o r i d a  Power & L i g h t  Company. T h e r e f o r e ,  t h e  damage a l l e g e d  

i n  t h e  i n s t a n t  C o m p l a i n t ,  and t h e  a c t s ,  n o n - a c t i o n s ,  and o t h e r  

c o n t r i b u t i n g  c a u s e s  t o  t h e  f i r e  i n  t h e  i n s t a n t  c a s e ,  a s  w e l l  a s  

t h e  a c c r u a l  o f  t h e  i n s t a n t  c a u s e  o f  a c t i o n ,  a r e  d i s t i n c t  f rom 

t h e  p r e v i u s  s u i t  which s p e c i f i c a l l y  a d d r e s s e d  e a c h  d e f e c t  s u e d  

upon. 

F l o r i d a  c a s e  law is  c l e a r  t h a t  t h e  i n s t a n t  c a u s e  o f  a c t i o n  

d i d  n o t  a r i s e  u n t i l ,  a t  t h e  v e r y  l e a s t ,  t h e  f i r e  o c c u r r e d .  

Diamon v. E . R .  Squ ibb  & S o n s ,  I n c . ,  397 So. 2d 671  ( F l a .  1981)  

( I n  a n  a c t i o n  a g a i n s t  d r u g  m a n u f a c t u r e r  t h e  a c t i o n  d i d  n o t  

a c c r u e  u n t i l  t h e  v i c t i m  l e a r n e d  twen ty  y e a r s  a f t e r  t h e  d r u g  u s e  

t h a t  t h e  d r u g  c a u s e d  c a n c e r ) .  - S e e  F i r s t  F e d e r a l  S a v i n g s  and  



Loan Association of Wisconsin v. Dade Federal Savinqs and Loan 

Association, 403 So. 2d 1087 (Fla. 5th DCA 1981) (cases cited 

therein indicate that a cause of action does not arise until 

such time as the party should have known he had a cause of 

action against the Defendant for a particular wrong). Thus, 

the previous lawsuit is not res judicata because the two - 
actions lack the requisite identity of the things sued for as 

well as the requisite identity of causes of action. 

A final judgment or decree rendered by a court of competent 

jurisdiction on the merits is conclusive as to the rights of 

the parties and their privies and constitute a bar to a 

subsequent action involving the same cause of action. However, 

the following conditions must be met for the doctrine of res - 
judicata to apply: 

1. Identity of the things sued for; 

2. Identify of the cause of action; 

3. ~dentity of the persons and parties to 
the action; and 

4. Identify of the quality and capacity of 
the person for or against whom the claim is 
made. 

32 Fla. Jur., 2d Judgments and Decrees, Section 107 (1981 & 

Supp. 1984). 

If any one of these requirements is not met the doctrine of 

res judicata does not apply. The mere fact that there may be 

an identity of the quality of the persons for or against whom 



the claim is made where there is no identity of the things sued 

for or the cause of action, does not allow for the application 

of - res judicata. Id. See also, Maloney v. Heffler Realty Co., - -- 
316 So. 2d 594 (Fla. 2d DCA 1975) (damages recovered by land 

owner in a prior suit for expenses incurred as a result of an 

alleged failure on the part of the defendants to properly 

protect his house, pool and patio from damages occurring from 

the dust, debris, and sand which resulted from defendants' 

construction of a condominium project on lands adjoining did 

not bar recovery on Plaintiff's subsequent suit for damages 

sustained after the first action was filed). 

"Clearly, a judgment is not - res judicata as to rights which 

were not in existence and which could not have been litigated 

at the time the prior judgment was entered." Wagner v. Baron, 

64 So. 2d 267, 268 (Fla. 1953) (reversing summary judgment 

based on - res judicata where matters presented in the instant 

suit were not presented in the prior suit). 

In Shearn v. Orlando Funeral Home, 88 So. 2d 591 (Fla. 

1956), a widow of a deceased motorist brought actions against 

the funeral home for pain and suffering in her capacity as 

administratrix of the deceased's estate. Thereafter she 

brought an action personally against the guneral home for 

damage to her automobile and for her injuries as a result of 

the same collision. Among the technical defenses raised, the 

Defendant pleaded that the subsequent action was res judicata 



because  i t  a r o s e  o u t  of t h e  same i n c i d e n t  o r  occu r r ence  a l l e g e d  

i n  t h e  f i r s t  complain t .  Discuss ing  t h i s  c o n t e n t i o n ,  t h e  

F l o r i d a  Supreme Cour t  s t a t e d :  

A l l  t h e  f a c t s  e s s e n t i a l  t o  t h e  maintenance 
of t h e  two s u i t s  under c o n s i d e r a t i o n  h e r e i n  
a r e  n o t  i d e n t i c a l  nor would t h e  same 
evidence  s u s t a i n  both .  

I d .  a t  593 (emphasis  i n  o r i g i n a l ) .  - 
S i m i l a r l y ,  RESPONDENT i n  t h e  i n s t a n t  c a s e  ha s  shown t h a t  

t h e  p r i o r  l a w s u i t  involved s p e c i f i c  a l l e g a t i o n s  of d e f e c t s  t h a t  

were t hen  known and cou ld  be l i t i g a t e d ,  a l though  t h e  f a c t s  

e s s e n t i a l  t o  t h e  i n s t a n t  c a s e  a r e  d i s t i n c t  from t h e  p r e v i o u s  

l i t i g a t i o n  because they  invo lve  a  l a t e n t  d e f e c t  t h a t  was n o t ,  

and cou ld  n o t  have been d i s cove red  u n t i l  t h e  f i r e  occur red .  

Fur thermore ,  a c t i o n s  o r  non-ac t ions  of PETITIONER c o n t r i b u t i n g  

t o  t h e  f i r e  cou ld  n o t  be a s c e r t a i n e d  u n t i l  t h e  f i r e  a c t u a l l y  

occur red  and were never l i t i g a t e d  i n  t h e  p r ev ious  a c t i o n .  

Moreover, t h e  most e s s e n t i a l  f a c t  -- t h e  f i r e  and i t s  damage - -  

was never l i t i g a t e d  i n  t h e  p r ev ious  a c t i o n .  T h e  r e q u i s i t e  

l e g a l  e lements  a s  w e l l  a s  f a c t s  r equ i r ed  t o  b r i n g  a  c ause  of 

a c t i o n  f o r  a  f i r e  a r e  d i f f e r e n t  than  t h e  l e g a l  e lements  and 

f a c t s  necessa ry  t o  show merely t h a t  a  c o n s t r u c t i o n  d e f e c t  

e x i s t e d .  The i n s t a n t  c ause s  of  a c t i o n  brought  f o r  damage a s  a  

r e s u l t  of f i r e  a r e  n o t  i d e n t i c a l  and do n o t  a r i s e  o u t  of  t h e  

same t r a n s a c t i o n s  a s  t h o s e  i n  t h e  o t h e r  l a w s u i t .  See ,  s u p r a ,  - 
S e r v i c e  P roduc t s  Co rpo ra t i on  v. North S t o r e  Co rpo ra t i on ,  214 

So. 2d 664, 666 ( F l a .  3rd  DCA 1968) ( a  p a r t i c u l a r  e lement  of  



damages that might have been claimed under an action for breach 

of one contract does not bar recovery of that same element 

under an action for breach of another contract that has not 

been subject to litigation). 

Analogous to the instant case is that of Burleiqh House 

Condominium, Inc. v. Buchwald, 368 So. 2d 1316 (Fla. 2d DCA 

1979). In Burleigh a condominium association brought an action 

to recover damages in equitable relief against a corporate 

condominium developer regarding unconscionable provisions of 

unreasonable and excessive rental for community recreational 

facilities. - Id. at 1317. The developer listed three prior 

cases that were litigated between it and the condominium 

association as grounds for applying res judicata. - Id. at 

1320. The trial court granted the developer's motion for 

summary judgment but the appellate court reversed finding that 

identity of the causes of action were not present to bar the 

instant proceeding. 

Additionally, public policy considerations noted by the 

Supreme Court of Florida prevent - res judicata from applying to 

the instant case. The Supreme Court of Florida has specifical- 

ly noted several exceptions or qualifications to the doctrine 

which makes it inappropriate to this case: 

(a) that the doctrine will not be invoked 
where it will work an injustice; 

(b) that it is not applicable to a judgment 
which might have rested on either of two 



grounds, only one of which goes to the 
merits; 

(c) that it ordinarily does not apply to 
voluntary dismissals; 

(d) that, generally, the effect of a 
judgment was res judicata must be determined 
from the entire record of the case, and not 
just the judgment itself; and 

(e) that the burden of establishing the 
certainty of the matter formerly adjudicated 
is on the party claiming the benefit of it. 

decancino v. Eastern Airlines, Inc., 283 So. 2d 97, 98 (Fla. 

1973). 

In the case of sub judice it is quite apparent that - 
PETITIONER did not place the entire proceedings of the previous 

action before the trial Court and, fact, the trial Court 

never actually took proper judicial notice of the previous 

action nor was it even given such an opportunity to do so. 

This is significant because on the face of the previous 

Complaint, as well as indicated in affidavits and sworn 

testimony in opposition to the motion for summary judgment, the 

previous action involved only the specific existing defects 

described in that Complaint and not a cause of action concern- 

ing the cause of the fire. 

Second, PETITIONER'S reliance upon - res judicata will give 

rise to intentional shoddy construction practices by developers 

in an attempt to gain the technical benefits of res judicata. - 
Developers could intentionally leave one or more defects and 

refuse to fix them. After being sued for the defects and 

obtaining either an adverse verdict or dismissal after 



settlement, the developer could rely upon - res judicata as a bar 

to subsequently discovered latent defects that did not manifest 

themselves at the time of the original suit. Without dispute, 

the instant latent defect in the vault room was not, and could 

not be, discovered by RESPONDENT until after such fire 

occurred. It would be a strange quirk in the law if 

developers, manufacturers, and others could bar themselves from 

subsequent liability merely because latent defects did not 

become manifest until after obvious defects have been litigated. 

VI . 
CONCLUSION 

A defendant cannot obtain summary judgment on an "Affirma- 

tive Defense" of Release and - Res Judicata without actually 

pleading such grounds as affirmative defenses. No doubt, at 

least in part, the rationale for such rule and law is to 

expressly frame the issues so that competent counsel and court 

can properly define the scope of discovery. At least in part, 

because RESPONDENT did not plead these affirmative defenses, 

the trial court failed to allow RESPONDENT to conduct discovery 

to prove a mutual mistake as an avoidance to these "Affirmative 

Defenses." 

The absurd shamelessness with which PETITIONER presents its 

position is beyond belief. PETITIONER informed the trial Court 

that RESPONDENT'S attempts to conduct discovery in order to 



prove t h e  avoidance  of mutual  mis take  "d id  no t  r e l a t e  t o  any 

ev idence  o r  i s s u e s  a s s e r t e d  by PETITIONER and t h a t  t h e  s t a t u s  

of t h e  p r e s e n t  l i t i g a t i o n  d i d  n o t  r e q u i r e  s u c h  d e p o s i t i o n s  and 

t o  conduct  s u c h  d e p o s i t i o n s  would be premature."  R .  118-119 

and R .  167-178. Audaciously  PETITIONER p e r s i s t e d  upon 

o b t a i n i n g  a  summary judgment based upon i t s  grounds  of r e l e a s e  

and - r e s  j u d i c a t a ,  knowing f u l l  we11 t h a t  i f  RESPONDENT was 

al lowed t h e  d i s cove ry  r eques t ed  and e s t a b l i s h e d  i t s  avoidance  

of mutual  m i s t ake ,  t h a t  s u c h  r e l e a s e  would be void  and 

PETITIONER'S de f ense  m e r i t l e s s .  

The F l o r i d a  Rules  of C i v i l  Procedure  do no t  s u p p o r t  such 

shenanigans  and n e i t h e r  should  t h i s  Cour t .  

BUTLER AND BURNETTE 

813/223-9300 
A t to rneys  f o r  Respondent 
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A s s o c i a t i o n ,  1 n c . I ~  R e u u e s t  f o r  Admissions t o  F l o r i d a  Power & 

Ligh t  Company has  been f u r n i s h e d  by U.S. Mai l  t o  PAUL R .  

REGENSDORF, ESQ., Fleming, O'Bryan & Fleming, P o s t  O f f i c e  Box 

7028, F t .  Lauderda le ,  FL 33338; ROBERT J.  MANNE, ESQ., B e c k e r ,  

P o l i a k o f f  & S t r e i t f e l d ,  P.A., 6520 N.  Andrews Avenue, F t .  

Lauderdale ,  FL 33301; EARLE LEE BUTLER, ESQ., B u t l e r  & P e t t i t ,  

P.A., 1995 E.  Oakland Park Blvd. ,  S u i t e  100, F t .  Lauderda le ,  FI, 

33306; R I C H A R D  G.  GORDON, ESQ., F i n l e y ,  Kumble, Wagner, H e i n e ,  

Underberg, Manley & Casey, O n e  Corpora te  P l a z a ,  1 8 t h  F l o o r ,  110 

E a s t  Broward Boulevard ,  F t .  Lauderdale ,  F l o r i d a  33301; and 

RONALD C .  DILLON, ESQ., 3300 U n i v e r s i t y  Dr ive ,  Co ra l  S p r i n g s ,  

FL 33065 t h i s  !? day of August ,  1986. 


