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SUMMARY OF ARGUMENT 

The Lower Court erroneously granted summary judgment in 

favor of the Petitioner on the issues of release and res 

judicata, both of which are affirmative defenses that the Peti- 

tioner failed to plead as required by Rule 1.110(d) of the 

Florida Rules of Civil Procedure. Petitioner would have this 

Court believe that Respondent's Complaint raised these issues 

of release and res judicata and, therefore, summary judgment is 

procedurally allowable before an answer is filed. Respondent 

did not raise the issues of release and res judicata. These 

were not issues in the record as framed by the pleadings. 

There is absolutely no conflict within the Fourth Dis- 

trict Court of Appeal or between the five Florida District 

Courts of Appeal. The Florida Rules of Civil Procedure and the 

decisions of the Appellate Courts of this State all hold that 

summary judgment cannot be granted upon affirmative defenses 

not at issue. At least one logical reason for such a rule is 

to allow the trial court to define the proper scope of discov- 

ery, which the trial court in this case failed to do because 

the defenses of release and res judicata were not framed as 

issues by the pleadings. 



ARGUMENT 

P e t i t i o n e r s  c i t e  R u l e  1 . 5 1 0  o f  t h e  F l o r i d a  R u l e s  o f  C i v i l  

P r o c e d u r e  a n d  u n d e r l i n e s  t h e  p h r a s e  " a t  a n y  time." N e v e r t h e -  

less ,  w h a t  a c t u a l l y  s h o u l d  b e  h i g h l i g h t e d  is  t h e  p h r a s e  " a n y  

p a r t  t h e r e o f "  w h i c h  r e f e r s  t o  "a c l a im ,  c o u n t e r c l a i m ,  

c r o s s - c l a i m  o r  t h i r d  p a r t y  claim" o r  C o m p l a i n t  f o r  D e c l a r a t o r y  

J u d g m e n t  b r o u g h t  a g a i n s t  t h a t  p a r t y .  R u l e  1..510 d o e s  n o t  e n v i -  

s i o n  summary j u d g m e n t  upon  a f f i r m a t i v e  d e f e n s e s  n o t  p l e a d e d .  

N e v e r t h e l e s s ,  P e t i t i o n e r s  s t a t e :  

[ T h i s ]  d e c i s i o n  i s  n o t  o n l y  i n c o n s i s t e n t  w i t h  
t h e  r u l e  i t s e l f ,  b u t  i t  c rea tes  c o n f l i c t  w i t h  
E d g e w a t e r  D r u q s ,  I n c .  v .  J a x  D r u q s ,  I n c . ,  1 3 8  
S o .  2d 5 2 5  ( F l a .  1st DCA 1 9 6 2 ) ,  h o l d i n g  t h a t  a - 
d e f e n d i n g  p a r t y  may make t h e  m o t i o n  a t  a n y  
t i m e ,  s e t t i n g  o u t  d e f e n s e s  by  a f f i d a v i t ,  a n d  
t h u s  e f f e c t  a s p e e d y  t e r m i n a t i o n  o f  t h e  a c t i o n .  

T h i s  is  a b l a t a n t  u n t r u t h !  E d g e w a t e r  D r u g s ,  I n c .  h e l d  

t h a t  a p l a i n t i f f  c a n  move f o r  summary j u d g m e n t  upon  t h e  i s s u e s  

r a i s e d  i n  i t s  c o m p l a i n t  b e f o r e  t h e  d e f e n d a n t  f i l e s  a n  a n s w e r  

a f t e r  t w e n t y  ( 2 0 )  d a y s  f r o m  commencement  o f  t h e  a c t i o n .  T h e  

a f f i d a v i t s  r e f e r r e d  t o  b y  P e t i t i o n e r s  were n o t  i n t e r p r e t e d  by  

t h e  F i r s t  D i s t r i c t  C o u r t  o f  A p p e a l  a s  " s e t t i n g  o u t  d e f e n s e s "  

b u t  r a t h e r  were i n t e r p r e t e d  a s  a d m i s s i o n s  b y  t h e  d e f e n d a n t  

a g a i n s t  i t s  i n t e r e s t s .  T h e  E d g e w a t e r  D r u g s ,  I n c .  C o u r t  s t a t e d :  

On t h e  o t h e r  h a n d ,  n o  w h e r e  i n  t h e  r e c o r d  o r  
b r i e f s  i n  t h i s  A p p e a l  d o  w e  f i n d  e v e n  a n  i n d i -  



cation that the Defendant-Appellant has any 
real defense on the merits of this action. In 
fact, its president in his affidavit admits 
that that corporation purchased from the Plain- 
tiff the goods involved in this action. 

Id. at 529. - 

Moreover, the issue in Edgewater Drugs, Inc. was not one 

concerning an affirmative defense but rather that of improper 

venue and failure to state a cause of action which according to 

the Florida Rules of Civil Procedure may be raised by motion as 

stated in Rule 1.140(b) of the Florida Rules of Civil Procedure. 

The Fourth District Court of Appeals holding, in this 

case, that "it was error to enter judgment based upon 'release' 

when that affirmative defense had never been asserted in a 

pleading," is the law of this Court and the State of Florida. 

There is no Florida appellate decision to the contrary! 

No doubt one of the reasons why this is the law is so the 

parties may know what discovery to conduct and the trial court 

can determine the legitimate scope of that discovery. The 

Respondent was denied any discovery (specifically conducting 

the depositions of those who drafted the release relied upon by 

Petitioners) relevant to the Petitioners' unpleaded affirmative 

defense of release and res judicata! 

Essentially the trial court granted summary judgment in 

favor of Petitioners on the basis of a release that was never 

pleaded as an affirmative defense and upon which the trial 

court refused to allow the Respondent to conduct discovery. 



I .  I f  r e l e a s e  a n d  res j u d i c a t a  were v a l i d  d e f e n s e s ,  why were 

I t h e y  n o t  p l e a d e d  a n d  R e s p o n d e n t  a l l o w e d  d i s c o v e r y  upon t h e s e  

d e f e n s e s ?  I f  t h e  Lower C o u r t ' s  g r a n t  o f  summary j u d g m e n t  is  

I a l l o w e d  t o  s t a n d ,  a n s w e r s  t o  t h e s e  q u e s t i o n s  w i l . 1  n e v e r  b e  

I 
d i s c o v e r e d .  A n s w e r s  w h i c h  R e s p o n d e n t  i s  e n t i t l e d  t o  seek b u t  

was  d e n i e d .  

CONCLUSION 

We a g r e e  t h a t  a  d e f e n d i n g  p a r t y  may move f o r  summary 

j u d g m e n t  upon t h e  i s s u e s  r a i s e d  i n  t h e  p l e a d i n g s  w i t h o u t  f i r s t  

a n s w e r i n g  t h e  c o m p l a i n t .  However ,  a  d e f e n d a n t  c a n n o t  move f o r  

summary j u d g m e n t  upon a n  a f f i r m a t i v e  d e f e n s e  o r  a n y  o t h e r  i s s u e  

f o r  t h a t  m a t t e r ,  t h a t  i s  n o t  r a i s e d  i n  t h e  p l e a d i n g s .  T h e r e  i s  

a b s o l u t e l y  no  c o n £  l i c t  among t h e  D i s t r i c t  C o u r t s  c o n c e r n i n g  

t h i s  i s s u e :  " I t  was  e r r o r  t o  e n t e r  j u d g m e n t  b a s e d  upon 

' r e l e a s e '  when t h a t  a f f i r m a t i v e  d e f e n s e  h a s  n e v e r  b e e n  a s s e r t e d  

i n  a  p l e a d i n g . "  The  P e t i t i o n  s h o u l d  b e  d e n i e d  w i t h  c o s t s  a n d  

a t t o r n e y ' s  f e e s  c a s t  a g a i n s t  P e t i t i o n e r s .  
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