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~TATEMEN,T,QE-~HE,E,C_A6E,E,A,uD.-F,A,C_TE 

P u r s u a n t  t o  Rule 9.210, Fla.R.App.P., Playa d e l  Mar Association, 

I n c .  ( h e r e a f t e r  "Responden tn )  s u b m i t s  i t s  own S t a t e m e n t  o f  t h e  

C a s e  a n d  F a c t s ,  s i n c e  t h e  v e r s i o n  s u b m i t t e d  b y  C o r a l  R i d g e  

P r o p e r t i e s ,  I n c .  and  W e s t i n g h o u s e  E l e c t r i c  C o r p .  ( h e r e a f t e r  

" P e t i t i o n e r s " )  is  incomple te  and i n a c c u r a t e .  

R e s p o n d e n t  f i l e d  i t s  F i f t h  Amended Complaint  i n  t h e  t r i a l  

c o u r t  i n  t h i s  m a t t e r  on October  26, 1984, s e e k i n g  damages a g a i n s t  

P e t i t i o n e r s  f o r  t h e  r e p l a c e m e n t  o f  a  d e f e c t i v e  e l e c t r i c a l  b u s  

duct system i n s t a l l e d  a t  t h e  time t h a t  t h e  P l a y a  d e l  Mar Condominium 

was o r i g i n a l l y  c o n s t r u c t e d .  The  m u l t  i -count  Complaint a l l e g e d  

t h a t  P e t i t i o n e r s  w e r e ,  among o t h e r  t h i n g s ,  t h e  D e v e l o p e r s  o f  

t h e  P l a y a  d e l  Mar Condominium a n d  w e r e  l i a b l e  f o r  damages  t o  

@ Respondent and i ts  u n i t  owner members p u r s u a n t  t o  v a r i o u s  l e g a l  

t h e o r i e s ,  i n c l u d i n g  b r e a c h  o f  w a r r a n t y  a n d  n e g l i g e n c e .  The 

l a w s u i t  a l l e g e d  t h a t  t h e  d e f e c t i v e  e l e c t r i c a l  b u s  d u c t s  w e r e  

d i s c o v e r e d  a s  a  r e s u l t  o f  a n  i n v e s t i g a t i o n  which  f o l l o w e d  a  

f i r e  t h a t  o c c u r r e d  a t  t h e  Condominium on August 31, 1982. 

W i t h o u t  f i l i n g  a n  Answer t o  t h e  C o m p l a i n t ,  P e t i t i o n e r s  

moved f o r  Summary Judgment, con tend ing  t h a t  a  S e t t l e m e n t  Agreement, 

e n t e r e d  i n t o  b e t w e e n  R e s p o n d e n t  and  P e t i t i o n e r s  i n  F e b r u a r y ,  

1982 r e l a t i n g  t o  a  1979 l a w s u i t  f o r  c o n s t r u c t i o n  d e f i c i e n c i e s ,  

b a r  r e d  t h e  i n s t a n t  l a w s u i t .  More s p e c i f i c a l l y ,  P e t i t i o n e r s  

m a i n t a i n e d  t h a t  t h e  S e t t l e m e n t  A g r e e m e n t ,  R e l e a s e s  and  O r d e r  

o f  D i s m i s s a l  were unambiguous, and,  a s  a  r e s u l t ,  t h a t  t h e  c l a i m s  

@ i n  t h e  i n s t a n t  l a w s u i t  were r e l e a s e d ,  c o n s t i t u t i n g  r e s  j u d i c a t a  a s  



@ t o  t h e  i n s t a n t  c a s e .  I n  r e s p o n s e  t o  t h e  Mot ion  f o r  Summary 

J u d g m e n t ,  R e s p o n d e n t  a s s e r t e d  t h a t  b e f o r e  a  summary judgment  

mot i o n  c o u l d  b e  e n t e r t a i n e d ,  an  answer and a f  f  i r m a t i v e  d e f e n s e s  

would have t o  b e  p l e d .  F u r t h e r m o r e ,  R e s p o n d e n t  a s s e r t e d  t h a t  

t h e  S e t t l e m e n t  Agreement  was a m b i g u o u s ,  and  t h a t  it was never  

t h e  i n t e n t i o n  o f  t h e  p a r t i e s  t o  r e l e a s e  a n y  c l a i m s  r e l a t i n g  

t o  d e f e c t s ,  s u c h  a s  t h e  e l e c t r i c a l  b u s  d u c t  system, which were 

n o t  known a t  t h e  t i m e  of  t h e  s e t t l e m e n t .  Moreover ,  R e s p o n d e n t  

a r g u e d  t h a t  t h e  S e t t l e m e n t  Agreement  r e s u l t e d  f r o m  a  m u t u a l  

m i s t a k e ;  t h a t  t h e  l a n g u a g e  o f  t h e  Agreement  d i d  n o t  r e f l e c t  

t h e  t r u e  i n t e n t i o n  of  t h e  e x e c u t i n g  p a r t i e s .  

T h e  t r i a l  c o u r t  g r a n t e d  P e t i t i o n e r s '  Mot ion  f o r  Summary 

Judgment and e n t e r e d  a  F i n a l  Summary Judgment. 

On a p p e a l ,  t h e  D i s t r i c t  C o u r t  o f  Appea l ,  F o u r t h  D i s t r i c t ,  

r e v e r s e d ,  s t a t i n g  t h a t  it was i n a p p r o p r i a t e  f o r  t h e  t r i a l  c o u r t  

t o  g r a n t  t h e  Summary Judgment  w h e r e  a n  a n s w e r  a n d  a f f i r m a t i v e  

d e f e n s e s  had n o t  y e t  been f i l e d .  I n  a d d i t i o n ,  t h e  C o u r t  n o t e d  

t h a t ,  based on t h e  c a s e  of Ay~,y,,Gban~e, 372 So .2d 1000 (Fla.  4 th  

DCA 19791 ,  t h e  e n t r y  o f  t h e  Summary Judgment  was most  l i k e l y  

e r r o r ,  s i n c e  t h e r e  was a  f a c t u a l  i s s u e  o f  m u t u a l  m i s t a k e  t o  

which Respondent should have been g i v e n  an o p p o r t u n i t y  t o  i n t r o d u c e  

e v i d e n c e  a t  t h e  t r i a l  c o u r t  p roceed ing .  

P e t i t i o n e r s  now attempt t o  invoke t h e  d i sc re t ionary  j u r i s d i c t i o n  

of  t h i s  Cour t ,  con tend ing  t h a t  t h e  Opinion of  t h e  D i s t r i c t  C o u r t  

o f  A p p e a l ,  F o u r t h  D i s t r i c t ,  d,jgpsJJy a n d  e x p g g ~ u  c o n f l i c t s  

e w i t h  d e c i s i o n s  o f  o t h e r  D i s t r i c t  C o u r t s  o f  A p p e a l  a n d  o f  t h e  



Supreme Court on two issues .  Pe t i t i one r s  contend a s  follows: 

1. That a  defendant  may move f o r  summary judgment based 

upon re lease  and r e s  j u d i c a t a  wi thout  f i r s t  a s s e r t i n g  them i n  

an answer and af f i rmat ive  defenses; and 

2 .  That i n  response t o  a  defense of re lease ,  a  p l a i n t i f f  

may no t  submit evidence t o  a s s e r t  t h a t  t h e  r e l e a s e  r e s u l t e d  

from a  mutual mistake; t h a t  is ,  t h a t  t he  re lease  d i d  not r e f l e c t  

t he  t r u e  in tent ion of t he  pa r t i e s .  



s_v_M,~R,x,o_F_-A,R,GuM,E,m 

This Court should deny Petitioners' request that it invoke 

its discretionary jurisdiction for the following reasons: 

1. Petitioners' contention that the District Court's opinion 

in this case conflicts with a decision of the Supreme Court 

and another District Court on the issue of whether a Defendant 

must file an answer before moving for summary judgment is incorrect. 

The District Court's opinion is not inconsistent with any decision 

of the Supreme Court or a District Court. To the contrary, 

the only decisions addressing this issue are D,a~5gs9--t,-GbfY 

ef_Ji,o,c&Jg,dgg, 387 so .2d 968 (Fla. 5th DCA 1980 , and M,CA~S,Y~L&BE, 
191 So.2d 286 (Fla. 1st DCA 1966), which are in agreement with 

the District Court's opinion herein. The case cited by Petitioners, 

~~gsrBres-P~ugs~-uc-~-~ A L ~ ~ ~ x _ ~ ~ u g ~ L - r ~ L f  13 8 So. 2d 52 5 ( F la. 1 st 

DCA 1962) is inapplicable because that decision applied to an 

old version of the Florida Rules of Civil Procedure, which is 

no longer in effect, and which further addressed the question 

of when a Plaintiff, rather than a Defendant, may move for summary 

judgment. 

2. Petitioners' contention that the District Court's opinion 

conflicts with other cases on the issue of mutual mistake is 

likewise without merit. The only cases cited for authority 

by Petitioners are D e w i t t , y , - ~ ~ ~ ~ ~ ~ s j J - ~ ~ ,  95 So.2d 

898 (Fla. 1957); g~s~,y~-Sayag&, 66 Fla. 106, 63 So. 148 (1913); 

and LD;--BQI~~S~"DSLSQQ~ ~ D ~ ~ S ~ - - L ~ ~ _ , - Y ~ - P L ~ B ~ B ~ W J ~ ~ _ ; ~ ~ ~ _ ~  

* 98 So.2d 484 (Fla. 1957), which are not cases involving mutual 

mistake and, thus, are inapplicable. 
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BBGUMENE 

B;~-EWBQD,UC_PLQN 

The F l o r i d a  R u l e s  o f  A p p e l l a t e  P rocedure  e s t a b l i s h  t h a t  t h i s  

Cour t  s h o u l d  i n v o k e  i t s  d i s c r e t i o n a r y  j u r i s d i c t i o n  i n  a  l i m i t e d  

number o f  c i r c u m s t a n c e s .  Rule 9.030, F1a.R.App.P. The o n l y  b a s i s  

f o r  j u r i s d i c t i o n  a s s e r t e d  by  P e t i t i o n e r s  i s  t h a t  t h e  O p i n i o n  o f  

t h e  D i s t r i c t  C o u r t  o f  A p p e a l  ex ,rp~&~, ,  a n d  d,.hgg&J.y c o n f l i c t s  

w i t h  an o p i n i o n  o f  t h i s  C o u r t  o r  t h a t  o f  a n o t h e r  D i s t r i c t  C o u r t  

o f  A p p e a l  o n  t h e  same q u e s t i o n  o f  l a w .  R u l e  9.030 ( a )  ( 2 )  ( I V )  , 
F1a.R.App.P. A review of  t h e  law c i t e d  by P e t i t i o n e r s  d e m o n s t r a t e s  

t h a t  t h e r e  is no e x p r e s s  o r  d i r e c t  c o n f l i c t ,  and t h a t  t h e i r  p e t i t i o n  

is wi thou t  m e r i t .  

THE OPINION I N  THE INSTANT CASE DOES NOT EXPRESSLY 
OR DIRECTLY CONFLICT W I T H  A N Y  DECISIONS O N  
T H E  ISSUE OF WHETHER A DEFENDANT MAY MOVE 
FOR SUMMARY JUDGMENT BEFORE F I L I N G  AN ANSWER 
AND AFFIRMATIVE DEFENSES 

P e t i t i o n e r s  c o n t e n d  t h a t  t h e  d e c i s i o n  i n  t h e  i n s t a n t  c a s e  

e x p r e s s l y  and d i r e c t l y  c o n f l i c t s  w i t h  o t h e r  d e c i s i o n s  r e g a r d i n g  

when a d e f e n d a n t  may move f o r  summary judgment. 

F i r s t ,  P e t i t i o n e r s  a r g u e  t h a t  t h e  d e c i s i o n  h e r e  is incons i s t en t  

with t h e  wording of Rule 1.510, F1a.R.Civ.P. However, t h i s  argument 

d o e s  n o t  c o n s t i t u t e  a  ground f o r  t h i s  Court t o  invoke its j u r i s d i c t i o n ,  

s i n c e  t h i s  is n o t  a  d i r e c t  and  e x p r e s s  c o n £  l i c t  w i t h  a  &,C&~QU 

o f  t h e  Supreme C o u r t  on t h e  same q u e s t i o n  of  law. Simply s t a t e d ,  

t h e  D i s t r i c t  C o u r t  o f  A p p e a l  i n  t h i s  c a s e  was b e i n g  c a l l e d  upon 

5 



t o  i n t e r p r e t  o n e  o f  t h e  R u l e s  o f  C i v i l  P r o c e d u r e .  I t  d i d  s o  i n  

a  fashion cons i s t en t  with a  number o f  d e c i s i o n s  o f  t h e  o t h e r  D i s t r i c t  

C o u r t s  which have a l r e a d y  a d d r e s s e d  t h i s  i s s u e .  Sge Qa~&y,_Giky 

~E,B$s1(Le&%e I & ! Z B  ; M,sags-~,_ke@~ I &!LB. I n t h e e v e n t t h i s 

C o u r t  w e r e  t o  g r a n t  j u r i s d i c t i o n  e v e r y  t i m e  t h a t  a  D i s t r i c t  Cour t  

o f  t h i s  S t a t e  i n t e r p r e t e d  o n e  o f  t h e  R u l e s  o f  C i v i l  P r o c e d u r e ,  

it would b e  faced  w i t h  a  never ending barrage of cases  with p e t i t i o n e r s  

making t h e  same argument i n  o r d e r  t o  t r i g g e r  t h i s  C o u r t ' s  c o n f l i c t  

j u r i s d i c t i o n .  

P e t i t i o n e r s  n e x t  a s s e r t  t h a t  t h e  i n s t a n t  d e c i s i o n  d i r e c t l y  

and e x p r e s s l y  con£ 1 i c t  s w i t h  ~ d ~ ~ e ~ , B ~ y ~ ~ A c _ ~ ~ ~ ~ , ~ d a x ~ ~ D x ~ % ~  I 

sypxg. P e t i t i o n e r s  m a i n t a i n  t h a t  t h e  E,dgey~cg~ d e c i s i o n  e n a b l e s  

a  d e f e n d i n g  p a r t y ,  a t  a n y  t i m e ,  t o  move f o r  summary j u d g m e n t .  

P e t i t i o n e r s  argument is i n a p p l i c a b l e  t o  t h e  i n s t a n t  c a s e  because ,  

among o t h e r  t h i n g s ,  t h e  f $ @ i k g ~  c a s e  i n v o l v e s  a  0 ~ u f - Z ~  a n d  

n o t  a  d e f e n d a n t ,  who moved f o r  summary judgment. 

I n  E d g e ~ ~ ~ k e ~ ,  S W L ~ ,  a c a s e  n o t  even d e c i d e d  under t h e  c u r r e n t  

Ru les  of  C i v i l  Procedure ,  t h e  P l a i n t i f f  moved f o r  Summary Judgment  

a f t e r  t h e  D e f e n d a n t  had f i l e d  a  Mot ion  t o  D i s m i s s  t h e  Complaint 

b e c a u s e  o f  i m p r o p e r  v e n u e .  The C o u r t ,  a f t e r  n o t i n g  t h a t  t h e r e  

was n o t h i n g  i n  t h e  r e c o r d  w h i c h  i n d i c a t e d  t h a t  Defendant  had any 

k ind of d e f e n s e  t o  t h e  c l a i m ,  h e l d  t h a t ,  under  t h e  s p e c i a l  c i r c u m -  

s t a n c e s  b e f o r e  t h e  C o u r t ,  a  summary judgment  c o u l d  b e  e n t e r e d  

f o r  P l a i n t i f f  b e f o r e  Defendant  had f i l e d  a n  answer. The & l s ~ u ~ t e r  

d e c i s i o n  i s  a f a r  c r y  f r o m  t h e  f a c t s  o f  t h e  i n s t a n t  c a s e ,  and  

c o n s t i t u t e s  a  d e p a r t u r e  f r o m  o t h e r  d e c i s i o n s ,  s u c h  a s  Q ~ D L Q - L ~  



V_.L-C~W-Q~-R,QC_~L~~~~, SWLQ, and H e i ~ s - ~ ~ A e p z ,  spra t  where Cour t s 

have held t h a t  a  d e f e n d a n t  may n o t  move f o r  summary judgment wi thou t  

f i r s t  s u b m i t t i n g  an  answer and a f f i r m a t i v e  d e f e n s e s .  

T h u s ,  t h e r e  is no e x p r e s s  o r  d i r e c t  c o n f l i c t ,  and t h e  r e q u e s t  

t o  invoke j u r i s d i c t i o n  i n  t h i s  r e g a r d  shou ld  b e  d e n i e d .  

THE OPINION I N  THE INSTANT CASE DOES NOT EXPRESSLY 
OR D I R E C T L Y  CONFLICT W I T H  A N Y  DECISIONS O N  
THE ISSUE OF MUTUAL MISTAKE 

A s  p r e v i o u s l y  s t a t e d ,  t h e  D i s t r i c t  Cour t ,  a f t e r  h o l d i n g  t h a t  

t h e  e n t r y  o f  summary judgment  by t h e  t r i a l  c o u r t  was e r r o n e o u s  

b e c a u s e  a n  a n s w e r  had n o t  been f i l e d ,  n o t e d  t h a t  it appeared  t h a t  

t h e r e  was a  genu ine  i s s u e  o f  f a c t  on t h e  q u e s t i o n  of  mutual  mis take .  

The Cour t  c i t e d  & y p - ~ - ~ ~ a ~ ~ g , , s ~ p z a ,  a s  one  of  t h e  c a s e s  i n  support 

o f  i t s  p o s i t i o n .  -3J-45~ a~&&..s3z;~S&,as1 422 S o - 2 d  963  

( F l a .  4 t h  DCA 1 9 8 2 ) ;  &iig.~as~9-~eL-s~i&b, 382 So.2d 401 ( F l a .  4 t h  

DCA 1980) .  

P e t i t i o n e r s  now a s s e r t  t h a t  t h e  D i s t r i c t  C o u r t ' s  h o l d i n g  

i n  t h i s  r e g a r d  c r e a t e s  d i r e c t  and  e x p r e s s  c o n f l i c t  w i t h  D m t L  

y ; ' - ~ j : ~ - T ~ ~ ~ g i . & - ~ s ~ . ,  ~WSQ, a  c a s e  c i t e d  i n  t h e  P e t i t i o n e r s '  

B r i e f  t o  t h e  D i s t r i c t  Cour t .  

A review of D,gKitk-yL-Uipak-2zgp.siLC~~, s u ,  demonst r a t e s  

why t h e  D i s t r i c t  C o u r t  d i d  n o t  r e l y  o n  i t ,  a n d  why t h e r e  i s  n o  

b a s i s  f o r  c o n f l i c t  j u r i s d i c t i o n .  D,eKiLt-~~-Hiamk-Zzansik-C~~~~ 

is n o t  a  c a s e  based on mukuak mis take ,  which o c c u r s  when a  document 

o r  c o n t r a c t  s u c h  a s  a  r e l e a s e  d o e s  n o t  r e f l e c t  t h e  t r u e  i n t e n t i o n  
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0 f t h e  P a r  t i e s . SS" &XX-YA -$-C_C r SYBXB ; &WDU,CA-KL-~D~&~ , 
SULB. R a t h e r ,  D,a&k is  a case i n v o l v i n g  u j ~ & & m L  m i s t a k e  

a s  t o  a n  unknown c o n s e q u e n c e  o f  a known i n j u r y .  B e s i d e s  b e i n g  

i r r e l e v a n t ,  b e c a u s e  t h e  i n s t a n t  l a w s u i t  i n v o l v e s  a n  unknown i n j u r y  

r a t h e r  t h a n  a n  unknown c o n s e q u e n c e  o f  a known i n j u r y  [Sgc &zm&y 

r;-G.i~a.LEi, 107 So.2d 272 ( F l a .  3d DCA 1 9 5 8 )  a n d  B Q Q ~ ~ - v ;  , P ~ Q L & L  

E ~ w x - ~ J - ~ U b t ,  3 So.2d 3 3 5  ( F l a .  1 9 4 1 ) ] ,  D,gwj,t& s i m p l y  d o e s  n o t  

d e a l  w i t h  t h e  i s s u e  o f  D U ~ U ~ L  m i s t a k e .  T h u s ,  t h e r e  i s  n o  d i r e c t  

o r  e x p r e s s  c o n f l i c t  w i t h  t h e  i n s t a n t  case. 

S i m i l a r l y ,  P e t i t i o n e r s  c o n t e n d  t h a t  t h e r e  i s  c o n f l i c t  w i t h  

BQB~' -JL '~LS~YQ~S r W L a ,  0 r  ~ ~ ~ ~ ~ Q D ~ ~ Q D S L Y ' - ~ Q Q ~ ~ ~ ~ ~ ' ~ ~ L ' ~ I % . X ~ ~ - ~ ~ ~ B X L ~  

supxa. B o t h  o f  t h e s e  c a s e s  a d d r e s s  t h e  i s s u e  o f  whether  i n t r i n s i c  

e v i d e n c e  is  a d m i s s i b l e  when a document  o r  c o n t r a c t  i s  m b & ! ~ u .  

I f  t h e  D i s t r i c t  Cour t  had h e l d  t h a t  it was go ing  t o  admi t  e x t r i n s i c  

evidence t o  c l a r i f y  a n  a m b i g u i t y ,  t h e r e  may b e  a b a s i s  f o r  a s s e r t i n g  

c o n f l i c t  j u r i s d i c t i o n .  However,  t h e  a r g u m e n t  p r e s e n t e d  t o  t h e  

D i s t r i c t  Court ,  upon which t h e  Cour t  based  i t s  d e c i s i o n ,  was whether  

t h e  document  o r  r e l e a s e  was e n t e r e d  i n t o  a s  a r e s u l t  o f  m u t u a l  

m i s t a k e ,  a n d  w h e t h e r  e x t r i n s i c  e v i d e n c e  was a d m i s s i b l e  on  t h a t  

i s s u e .  

B e c a u s e  t h e s e  t w o  i s s u e s  a r e  c o m p l e t e l y  d i f f e r e n t ,  t h e r e  

i s  n o  e x p r e s s  o r  d i r e c t  c o n f l i c t  on  t h e  same q u e s t i o n  o f  l aw ,  

and j u r i s d i c t i o n  w i t h  t h i s  Cour t  s h o u l d  b e  d e n i e d .  



The d e c i s i o n  of t h e  D i s t r i c t  Court of Appeal, Four th  D i s t r i c t ,  

i n  t h e  i n s t a n t  c a s e  does n o t  e x p r e s s l y  o r  d i r e c t l y  c o n f l i c t  w i t h  

any d e c i s i o n s  o f  t h e  Supreme Court of F l o r i d a  o r  ano ther  D i s t r i c t  

Court. Pe t i t ioners '  request  t h a t  t h i s  Court invoke i t s  d i s c r e t i o n a r y  

j u r i s d i c t i o n  should be denied.  

Respec t fu l ly  submit ted,  

BECKER, POLIAKOFF & STREITFELD, P.A. 

Counsel f o r  Respondent 



C ERT iJF,.LC_A,gE,.-Qp-S_E,R,Y,.I,C_E, 

I HEREBY CERTIFY that a true and correct copy of the 

foregoing was mailed to JOHN PAPPAS, ESQUIRE, Butler, Burnett, 

Wood & Freemon, 501 Kennedy Boulevard, Tampa, FL 33062; JOHN 

HARGROVE, ESQUIRE, Finley, Kurnble, Wagner, Heine, Underberg, Manley 

& Casey, P.A., Attorneys for Petitioners, One Corporate Plaza, 

18th Floor, 110 E. Broward Blvd., Ft. Lauderdale, FL 33301; PAUL 

REGENSDORF, ESQUIRE, Fleming, O'Bryan & Fleming, P. 0. Drawer 

47% 7028, Ft. Lauderdale, FL 33338, this . ,  day of April, 1986. 

/ 2 + j & a L - : b L & e  
% ER J. MANNE 
Counsel for Respondent 

BECKER, POLIAKOFF & STREITFELD, P.A. 
Attorneys for Respondent 
6520 North Andrews Avenue 
Post Office Box 9057 
Fort Lauderdale, FL 33310-9057 
(B) 776-7550 - (D) 944-2926 


