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BARKETT, J. 

W e  have f o r  review Mestas v.  S t a t e ,  484 So.2d 612 ( F l a .  2d 

DCA 1 9 8 6 ) ,  because  of  c e r t i f i e d  c o n f l i c t  w i t h  Davis  v.  S t a t e ,  461 

So.2d 1003 ( F l a .  1st DCA 1 9 8 4 ) ,  and Louzon v .  S t a t e ,  460 So.2d 

551 ( F l a .  5 t h  DCA 1 9 8 4 ) .  W e  have j u r i s d i c t i o n .  A r t .  V ,  

§ 3 ( b )  ( 4 ) ,  F l a .  Const .  

The i s s u e  p r e s e n t e d  i s  whether  a  s e n t e n c e  o f  community 

c o n t r o l  a s  a  c o n d i t i o n  of  p r o b a t i o n  c o n s t i t u t e s  a  " d e p a r t u r e  

s e n t e n c e "  under  t h e  s e n t e n c i n g  g u i d e l i n e s  r e q u i r i n g  w r i t t e n  

r e a s o n s  f o r  i t s  i m p o s i t i o n  when t h e  d e f e n d a n t ' s  recommended 

s e n t e n c e  i s  any " n o n s t a t e  p r i s o n  s a n c t i o n . "  

Kimberly Mestas p l e d  g u i l t y  t o  g rand  t h e f t  i n  t h e  second 

degree .  H e r  recommended s e n t e n c e  under t h e  g u i d e l i n e s  was any 

" n o n s t a t e  p r i s o n  s a n c t i o n . "  The t r i a l  c o u r t  s e n t e n c e d  h e r  t o  a  

f i v e - y e a r  t e r m  of  p r o b a t i o n  w i t h  t h e  c o n d i t i o n  t h a t  t h e  f i r s t  two 

y e a r s  b e  s e r v e d  under  community c o n t r o l .  The d i s t r i c t  c o u r t  

found t h a t  community c o n t r o l  was n o t  a  " n o n s t a t e  p r i s o n  

s a n c t i o n , "  and t h e r e f o r e  viewed Mestas '  s e n t e n c e  a s  a  d e p a r t u r e .  

Because t h e r e  were no w r i t t e n  r e a s o n s  j u s t i f y i n g  a  d e p a r t u r e ,  t h e  

d i s t r i c t  c o u r t  remanded t o  t h e  t r i a l  c o u r t  t o  s t r i k e  t h e  

community c o n t r o l  c o n d i t i o n  o f  Mes tas '  p r o b a t i o n .  



The state contends that community control should be 

considered a "nonstate prison sanction" and that therefore the 

sentence in this case is not a departure sentence. Both parties 

concede that this Court has recently clarified this issue in the 

latest amendment to the committee note dealing with the 

imposition of community control: 

Community control is not an alternative sanction from 
the recommended range of any nonstate prison sanction 
unless the provisions of Florida Rule of Criminal 
Procedure 3.701 (d) (11) [articulated reasons for 
departure] are applied. 

The Florida Bar Re: Rules of Criminal Procedure (Sentencins 

Guidelines, 3.701, 3.988), 482 So.2d 311, 317 (Fla. 1985) 

(Committee Note (d) (13) ) . 
This revision was intended to clarify the intent of the 

Sentencing Guidelines Commission that community control is not to 

be considered as a nonstate prison sanction under the guidelines. 

We decline the state's invitation to reconsider this issue. 

Community control, which is a harsh and more severe alternative 

to ordinary probation, is a departure sentence when the 

guidelines call for any "nonstate prison sanction." Accordingly, 

we approve the decision below and disapprove Davis and Louzon. 

It is so ordered. 

McDONALD, C.J., and OVERTON, EHRLICH and SHAW, JJ., and 
ADKINS, J. (Ret. ) , Concur 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 
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