
I N  THE SUPREME COURT O F  FLORIDA 

CASE NO. 6 8 , 4 9 4  

EDUARDO LOPEZ, 

A p p e l l a n t ,  

V S .  

THE STATE O F  FLORIDA,  

A p p e l l e e ,  

APPEAL FROM THE C I R C U I T  COURT 
OF THE ELEVENTH J U D I C I A L  C I R C U I T  
OF FLORIDA I N  AND FOR DADE COUNTY 

I N I T I A L  B R I E F  OF APPELLANT 

MICHAEL B .  CHAVIES , ESQUIRE 
A t t o r n e y  f o r  A p p e l l a n t  
2 6 5 0  S . W .  2 7 t h  A v e n u e  
S u i t e  3 0 0  
M i a m i ,  F lo r ida  331 3 3  
( 3 0 5 )  4 4 5 - 8 8 0 5  



T O P I C A L  I N D E X  

Page 

T A B L E  C I T A T I O N S .  ............................ 
I N T R O D U C T I O N . . . . . .  . . . . . . . . . . . . . . . . . . . . . .  1 

............................. P O I N T S  ON A P P E A L . .  

STATEMENT O F  THE C A S E  AND O F  THE F A C T S . . . . . . . .  2 

ARGUMENT 

THE T R I A L  COURT ERRED WHEN I T  
D I D  NOT ALLOW THE DEFENDANT T O  
WITHDRAW H I S  G U I L T Y . P L E A  AND 
PROCEED T O  T R I A L . . . . . . . . . . . . . . . .  

T H E  T R I A L  COURT ERRED I N  NOT 
S E T T I N G  A S I D E  THE DEFENDANT'S  
P L E A  A S  I T  WAS NOT FREELY AND .............. VOLUNTARILY MADE.. 

T H E  T R I A L  COURT ERRED I N  NOT 
CONDUCTING A HEARING T O  DETER- 
M I N E  WHETHER OR NOT THE DEFENDANT 
WAS COMPETENT T O  STAND T R I A L , , , ,  25-26 

I V .  

THE STATUTORY AGGRAVATING CIRCUM- 
STANCES R E L I E D  UPON BY THE T R I A L  
COURT ARE NOT SUPPORTED BY T H E  s 
EVIDENCE AND/OR WERE IMPROPERLY FOUND 

v. - 
THE DEATH SENTENCE I S  UNRELIABLE 
S I N C E  T H E  T R I A L  COURT PRECLUDED 
I N D I V I D U A L I Z E D  ASSESSMENT O F  
PENALTY AND EXCLUDED M I T I G A T I N G  
CIRCUMSTANCES A P P L I C A B L E  T O  THE 
D E F E N D A N T . . . . . . . . . . . . . . . . . . . . . . .  

CONCLUSION. . .  ............................... 
C E R T I F I C A T E  O F  S E R V I C E . . . . . . . . . . . . . . . . . . . . . .  



TABLE OF CITATIONS 

CASES 

ALLEGIO v.  STATE .......... 3 3 8  S o . 2 d  1 1 3 7  ( F l a . l s t  D.C.A. 1 9 7 6 )  

BAKER v. STATE ............ 4 0 8  S o . 2 d  6 8 6  ( F l a . 2 d  D.C.A. 1 9 8 2 )  

COON v .  STATE 
4 9 5  S o . 2 d  8 8 4  ( 2 d  D.C.A. 1 9 8 6 ) . . . . . . . . . . . . . . . .  

COSTELLO v .  STATE 
2 6 9  S o . 2 d  198................................. 

DROPE v. MISSOURI 
420  U.S. 1 6 2  ( 1 9 7 5 )  ........................... 
FORBERT v. STATE .................... 4 3 7  S o . 2 d  1 0 7 9  ( F l a .  1 9 8 3 ) .  

LANE v .  STATE 
3 8 8  S o . 2 d  1 0 2 2  ( F l a .  1 9 8 0 )  .................... 
LOCKETT v. OHIO 
4 3 8  u . 2 .  5 8 6  S . X t .  2 9 5 4  5 7  L .Ed .  9 7 3 ( 1 9 7 8 ) .  

POPE v.  STATE .................. 5 6 ,  F l a .  8 1 ,  4 7  S o  4 8 7 ,  4 8 8  

RICHIE v .  STATE ............ 4 5 8  S o .  2 d .  8 7 7  F l a .  2 d  D.C.A. 8 4  

RILEY v .  STATE- 
3 6 6  S o .  2 d .  1 9 ( F l a .  1 9 7 8 )  ..................... 
RIVERS v .  STATE .................. 4 5 8  S o .  2 d .  7 6 2  ( F l a .  1 9 7 9 )  

ROBINSON v. STATE ................. 3 7 3  S o .  2 d .  8 9 8  ( F l a .  1 9 7 9 )  

SONGER v.  STATE ................. 3 6 5  S o .  2 d .  6 9 6  ( F l a .  1 9 7 8 )  

STATE v. DIXON ................... 2 8 3  S o .  2 d .  1 ( F l a .  1 9 7 3 )  

WOODSON v .  N.C. ........................... 4 2 8  U.S. 2 8 0  1 9 7 6  

VAPRIN v.  STATE ........ 4 3 7  S o .  2 d .  1 7 7  ( F l a .  3 r d  D.C.A. 1 9 8 3 )  

PAGE - 

2 5  

2 5. 



I N  THE SUPREME COURT OF FLORIDA 

CASE NO. 68,994 

EDUARDO LOPEZ 

Appe l lan t  

vs. 

THE STATE OF FLORIDA 

Appel lee  

APPEAL FROM THE CIRCUIT COURT OF THE 
ELEVENTH JUDICIAL CIRCUIT OF FLORIDA 
I N  AND FOR DADE COUNTY 

INITIAL BRIEF OF APPELLANT 

INTRODUCTION 

The Appe l lan t  Eduardo Lopez, w a s  t h e  Defendant i n  t h e  T r i a l  

Cour t ,  t h e  C i r c u i t  Cour t  of t h e  E leven th  J u d i c i a l  C i r c u i t  o f  

F l o r i d a  i n  and f o r  Dade County, and t h e  Appel lee  w i l l  be  re- 

f e r r e d  t o  as t h e  S t a t e .  

The fo l l owing  symbols w i l l  be  u t i l i z e d :  

The symbol "R" w i l l  d e s i g n a t e  t h e  Record on Appeal; t h e  symbol 

! I l l r  11 w i l l  d e s i g n a t e  t h e  T r a n s c r i p t  of T r i a l  P roceed ings ;  t h e  

symbol "Ex." w i l l  d e s i g n a t e  t h e  Supplemental  Record of Dup l i ca t e  

T r i a l  E x h i b i t s ;  and t h e  symbol "A" w i l l  d e s i g n a t e  t h e  Appendix 

t o  t h i s  B r i e f .  A l l  emphasis i s  s u p p l i e d  u n l e s s  t h e  c o n t r a r y  i s  

i n d i c a t e d .  



STATEMENT OF THE CASE AND OF THE FACTS -. 

E d d i e  Lopez ,  d e a t h  r o w  i n m a t e ,  is y e t  a n o t h e r  v i c t i m  

o f  u n d e r w o r l d  l i f e  i n  Miami. The c i r c u m s t a n c e s  which  p l a c e d  

him on d e a t h  r o w  embrace t h e  i n a b i l i t y  o f  o u r  s o c i e t y  

t o  c o n t r o l  t h e  o u t r a g e o u s  p r o f i t a b i l i t y  o f  d r u g  t r a f f i c k i n g .  

E d d i e  is  a  Mar i e1  r e f u g e e  who s o u g h t  a  b e t t e r  l i f e  i n  

America.  H e  worked c o o p e r a t i v e l y  and  w e l l  w i t h  f e l l o w  

employees  i n  t h e  a i r  c o n d i t i o n i n g  i n s t a l l a t i o n  b u s i n e s s .  

T r .  V o l .  V I I ,  Pgs.  1227-1239, (Tes t imony o f  Nelson  

Delgado and Antoni t ,  Vega, co -worke r s )  . H e  became a b l e  t o  

p u r c h a s e  a  s m a l l ,  (Defendan t  c h a r a c t e r i z e d  it a s  a  " l i t t l e  

h o l e  i n  t h e  w a l l " )  cubain s t y l e  c a f e t e r i a .  ( R .  485) h e  

b e f r i e n d e d  c h i l d r e n ,  g i v i n g  y o u n g s t e r s  h e  knew and  t h e i r  

f r i e n d s  f r e e  mea l s .  ( T r .  V o l .  1240-1243 Tes t imony  o f  R o b e r t  

A l v a r e z ,  a g e  1 4 ) .  E d d i e  s t a y e d  i n  r e g u l a r  t o u c h  w i t h  h i s  

own c h i l d r e n  back  i n  Cuba. T r .  V o l .  V I I ,  Pg. 1230 ,  L  5-1 1 ,  

Tes t imony  o f  Delgado)  . 
By h i s  own a d m i s s i o n s ,  w e  know t h a t  E d d i e  g o t  c a u g h t  u p  

i n  t h e  d r u g  unde rwor ld .  ( R .  476-500) .  D e f e n d a n t ' s  s t a t e m e n t s  

t o  D e t e c t i v e  Diaz  on t h e  d a t e  o f  t h e  a r r e s t  (May 23 ,  1983)  

i n t r o d u c e d  i n  e v i d e n c e  by t h e  S t a t e  a t  s e c o n d  s e n t e n c i n g  

p r o c e e d i n g ,  December 4 ,  1985,  ( T r .  V o l .  V I ,  Pg .  1092)  

Money was owed t o  E d d i e  by an  a s s o c i a t e  f o r  t r a n s a c t i o n s  i n  

m a r i j u a n a ,  (Tr.Vo1. I ,  Pg. 624 L 9-14, Tes t imony  

o f  D e t e c t i v e  D i a z )  . E d d i e  was o f f e r e d t h e  



opportunity to recover that money. (R. 480) The 

acquaintance who owed ~ d d i e  the money, ~elipe, had 
C 

v 
information from a Colombian drug dealer, ~afael 

Paz, that a local (Miami) woman, Maria Perez-Vega, had 

stolen ~afael's money. The amount of her theft was in 

excess of Fifty Thousand Dollars. All Eddie would have to 

do would be to steal it back from her house. (R. 486) 

The sad consequence of this multi-layered drug related 

rip off was the 29 January, 1983, death of Maria . . 

~erez-Vega's eight year old son, ~aimar. On the evening 

of January 29, 1983, Mrs. Perez-Vega's three older 

daughters drove away from their home, located at 1101 

Wallace Street, Coral Gables, ~lorida, together. Tr. 

Vo1. V, Pg. 963, L 4-11 [~estimony of Maria Perez-Vega] & 

'R. 491-492 [Eddie's statement to Det. Diazl) There is no 

- evidence suggesting that Eddie Lopez knew the total number- 

of people who lived at Maria's residence. During his May 

23, 1983 statement to Diaz he said that he had been told 

the house was occupied by Mrs.  aria ~ u i s a  Perez-Vega and 

two other girls. (R. 489  & again at 4 9 6 ) .    his lends 

credibility to his testimony that when three females were 

seen leaving the residence he belived no one was left in 

the house. R. 491 .  Eddie said he believed that somebody in the 

home had caused the window to be partly open.   here fore, Tingo, 

(a.k.a. Rogelio, a.k.a. Piti) rang the bell. No one answered 

(R.Page 4 9 2 )  That three females did leave the house 



S e v e r a l  h o u r s  b e f o r e  t h e  i n c i d e n t  i s  t h e  u . . nd i spu ted  t e s t i m o n y  

of M r s .  P e r e z  Vega. ( T r . V o 1 .  V ,  9 6 3 ) .  

I n  E d d i e ' s  o r i g i n a l  v e r s i o n  o f  t h e  e v e n t s  t o  D e t .  D iaz  

h e  s a i d  h e  w a s  t h e  o n l y  o n e  t o  e n t e r  t h e  r e s i d e n c e .  H e  

e x p l a i n e d  h e  d i d  n o t  f i r e  t o  i n j u r e  anyone ,  t h a t  h e  d i d  n o t  

know how many t i m e s  t h e  gun w a s  f i r e d  a n d  t h a t  " . . h o n e s t l y ,  

I would  l i k e  f o r  t h e  record t o  r e f l e c t  t h a t  what  o c c u r r e d  w a s  

n o t  b e c a u s e  I r e a l l y  wanted  t o  d o  i t . "  (R.497) No th ing  i n  

t h e  record c o n t r a d i c t s  t h e  i n f e r e n c e  t h a t  E d d i e  r e a s o n a b l y  

b e l i e v e d  t h a t  a l l  t h e  r e s i d e n t s  of t h e  h o u s e  h a d  l e f t  p r i o r  

t o  h i s  e n t r y .  

Maria, r e m a i n e d  a t  home w i t h  h e r  s o n ,  Ra imar .  The  t w o  o f  

them wen t  t o  h e r  b e d  a n d  f e l l  a s l e e p .  Maria w a s  awakened when 

t h e  l i g h t  w a s  t u r n e d  on  by b u r g l a r s .  W i t h i n  a  f e w  m i n u t e s  

s h e  h a d  b e e n  s h o t  a n d  R a i m a r  had  b e e n  f a t a l l y  wounded. (Tr.Vo1. 

V ,  968-974 & 976)  

On a t i p ,  ( T r . V o 1 .  V I ,  1078 L 1 0 )  E d d i e ' s  p i c t u r e  w a s  shown i n  

p h o t o  l i n e - u p  t o  M r s .  Perez-Vega.  H e  w a s  s e l e c t e d  as t h e  o n e  

s u b j e c t  s h e  c o u l d  i d e n t i f y .  ( ~ r . V o l . v 1  , 1078 L 13-Page 107.9 L 1 5 )  

S h e  r e c a l l e d  t w o  o t h e r  s t r a n g e r s  b e i n g  p r e s e n t  i n  h e r  bedroom a t  

t h e  t i m e  o f  t h e  i n c i d e n t .  The  t i p s t e r  who f i n g e r e d  E d d i e  

w a s  t h e  p e r s o n  E d d i e  h a d  c a l l e d  a s  h i s  f r i e n d  t o  t h e  Dade County  

J a i l  t o  t a k e  p o s s e s s i o n  o f  h i s  b e l o n g i n g s .  ( T r . V o 1 .  V I ,  1120 

L 1 3  2 2 ) .  

E d d i e  w a s  a r r e s t e d  on May 2 3 r d ,  1983.  (Tr.Vo1. V I ,  



h 

* 
1 0 8 0  L 1 )  D e t e c t i v e  J o s e  D i a z  o f  t h e  M e t r o  Dade P o l i c e  

D e p a r t m e n t  w a s  t h e  lead o f f i c e r  a s s i g n e d  t o .  t h e  case. T h e  

o n l y  s i g n e d  s t a t e m e n t  t a k e n  f r o m  Eddie w a s  t a k e n  b y  D e t . D i a z  

on t h e  d a t e  o f  t h e  a r r e s t .  T h a t  s t a t e m e n t  a p p e a r s  i n  t h e  

r e c o r d  a t  476-500.  D e f e n d a n t ,  Eddie  w a s  i n d i c t e d  on J u n e  

l o t h ,  1986  f o r  f i r s t  d e g r e e  m u r d e r  ( R . l - 3 )  T h e  i n d i c t m e n t  

a l s o  c h a r g e d  h i m  w i t h  a t t e m p t e d  f i r s t  d e g r e e  m u r d e r  ( c o u n t  11) 

a n d  b u r g l a r y  o f  a d w e l l i n g  ( c o u n t  111). W i l l i a m  C a s t r o ,  E s q u i r e ,  

w a s  a p p o i n t e d  t o  r e p r e s e n t  Eddie .  M r .  Cas t ro  f i l e d  t w e n t y  f i v e  

m o t i o n s  o n  E d d i e ' s  b e h a l f  ( R .  14-17 a n d  29-122) T h o s e  m o t i o n s  

i n c l u d e d  a m o t i o n  t o  s u p p r e s s  c o r ~ f e s s i o n s  o r  a d m i s s i - o n s  o f  

D e f e n d a n t  ( R .  p g s .  6 2 - 6 3 ) ,  a m o t i o n  t o  d i s m i s s  t h e  i n d i c t m e n t  

( R .  p g s .  76-78)  two  m o t i o n s  t o  declare F.S.  921 . I 4 1  u n c o n s t i -  

t u t i o n a l  ( R . P g s .  11  4 - - 1 1 6 ) .  T h e  o n l y  r e c o r d  o n  t h e  p r o c e e d i n g s  

o r  r u l . j n g s  u p o n  t h o s e  ; + l o t i o n s  is  t h e  c l e r k ' s  n o t a t i o n s  o f  t h e  

c o u r t ' s  May 8 ,  1984  r u l i n g s  w h i c h  a p p e a r  on t h e  faces  o f  t h e  m o t i o n s .  

A t  t h e  r e q u e s t  o f  h i s  c l i e n t ,  M r .  C a s t r o  a p p r o a c h e d  M r .  R a b i n ,  

iissisL=ilt S t a t e  A t t o r n e y  i n  a n  ~ i f ~ i t  Lo o b t a i n  a p l e a  ~ g r c c m e n t  

w h i c h  w o u l d  a v o i d  t h e  p o s s i b i l i t y  o f  i m p o s i t i o n  o f  t h e  C e a t h  

p e n a l t y .  ( T r .  V o l .  111, Pg. 773 L 5-22)  M r .  Cas t ro ' s  f e e  

a f f i d a v i t  r e f l e c t s  t h a t  h i s  p l e a  d i s c u s s i o n s  w i t h  M r .  R a b i n  

t o o k  p l a c e  o n  J u n e  I s t ,  1984 f o r  o n e  h a l f  h o u r  a n d  w i t h  Eddie  

a n d  D , e t e c t i v e  D i a z  o n  J u n e  7 ,  1984 f o r  o n e  h o u r .  

( R e  1 8 9 )  On J u n e  1 3 t h ,  1 9 8 4 ,  awrittenpleaagreementwas 

e n t e r e d  i n t o .  I t  w a s  s i n e d  b y  S a m u e l  J .  R a b i n ,  A s s i s t a n t  S t a t e  

A t t o r n e y  ( i t s  a u t h o r ;  see T r .  201 & 202 .  

W i l l i a m  B e r k ,  A s s i s t a n t  S t a t e  A t t o r n e y ,  W i l l i a m  C a s t r o ,  S p e c i a l  



Appointed A s s i s t a n t  Publ ic  Defender,, The Defendant, Eddie 

Lopez, and D. Bruce Levy, C i r c u i t  C o u r t ,  Judge. There is  

no t r a n s l a t o r ' s  c e r t i f i c a t e .  

The agreement appears  i n  t h e  record  a t  Pgs. 123-126. 

Among t h e  p r o v i s i o n s  of  p l e a  agreement, ~ d d i e :  

A. I ... a g r e e s  t o  t e s t i f y  t r u t h f u l l y  and h o n e s t l y  on any 

and a l l  o c c a s i o n s  when c a l l e d  upon t o  do so,  a s  t o  h i s  

f u l l  and complete  knowledge o f  t h e  ' f a c t s  and 

c i rcumstances  sur rounding t h e  cr imes  i n  which t h e  

Defendant is involved,  and t o  which t h e  ~ e f e n d a n t  has  

agreed t o  p lead  g u i l t y . "  (R. 1 2 4 ,  Para.  4 )  

B. n ,. . . a g r e e s  t o  t a k e  polygraph examinat ions , whenever 

c a l l e d  upon t o  d o  s o . b y  t h e  S t a t e . o f  F l o r i d a  o r  any o f  

i t s  agents ."  (R. 1 2 4 ,  Para.  5 )  

C. " . . . ag rees  t o .  t e s t i f y  t r u t h f u l l y  and h o n e s t l y  i n  a l l  

proceedings i n  t h i s  c a s e  and i n  any o t h e r  c a s e  

involv ing  accomplices ,  p r i n c i p l e s  and a c c e s s o r  i c s  

r e i a t e d  t o  t h e  c a s e  i n  which L u i s  Raimar Perez--Vega 

was s h o t  z.ld k i l l e d  by t h e  above named Defendant and 

Maria L u i s a  Perez-Vega was s h o t  and s e r i o u s l y  i n j u r e d  

by t h e  above named Defendant,  he ~ e f  e n d a n t ' s  

tes t imony ' s h a l l  i n c l u d e  b u t  n o t  be  l i m i t e d  t o  

p r e - t r i a l  h e a r i n g s ,  d e p o s i t i o n s ,  s t a t e m e n t s  and t r i a l  

proceedings,"  (R, 124, Para,  6) 

A s  pu rpor ted  c o n s i d e r a t i o n  f o r  Eddie 's  f u l f i l l i n g  h i s  



o b l i g a t i o n ,  he  was t o  b e  s e n t e n c e d  t o r  

6 A. ~ i f e  imprisonment w i t h  mandatory minimum term of 
1 

twenty f i v e  y e a r s  f o r  t h e  a l l e g e d  f i r s t  deg ree  murder. 

B. L i f e  imprisonment w i t h  mandatory minimum term of t h r e e  

y e a r s  f o r  t h e  a l l e g e d  a t t e m p t e d  f i r s t  d e g r e e  murder 

wi th  a f i r e a r m ,  

C, L i f e  imprisonment w i t h  a  mandatory minimum term of 

t h r e e  y e a r s  f o r  t h e  a l l e g e d  armed b u r g l a r y  wi th  

a s s a u l t ,  of an occupied d w e l l i n g ,  A l l  s e n t e n c e s  were 

t o  run c o n c u r r e n t l y ,  

A p l e a  c o l l o q u y  was conducted  by t h e  Cour t ,  Upon a 

f i n d i n g  t h a t  t h e  Defendant was ". . . a l e r t ,  i n t e l l i g e n t  and 

t h a t  he  unde r s t Iood l  t h e  n a t u r e  o f  t h e  cha rges .  ..', t h e  

Cour t  a c c e p t e d  t h e  p l e a  agreement and sen tenced  t h e  

Defendant i n  t h e  a g r e e d  upon manner. (Supp. Record, T r ,  of  

June 1 3 ,  1984 proceedings ,  a l s o  s e e  June 13,  1984 Judgment 

( R .  423, 4 2 4  and Sentence ( R .  4 2 5 - 4 2 8 ) .  

The r eco rd  r e f l e c t s  t h a t  t h e  motive of t h e  Defendant 

f o r  e n t e r i n g  i n t o  t h e  agreement was s p a r i n g  himself  t h e  

p o s s i b l e  i n f l i c t i o n  of t h e  dea th  pena l ty .  (Supp. r e c o r d ,  

T r .  of June 1 3 ,  1984, Pg. 7 L 2 5  and s e e  Judge Levy's 

comment, Pg. 1 7 ,  12, 1 4 ) .  

The S t a t e ,  by i ts e n t r y  i n t o  t h e  agreement, took  t h e  

p o s i t i o n  t h a t  t h e  p o s s i b i l i t y  of  s u c c e s s f u l  p rosecu t ion  of 

a d d i t i o n a l  persons f o r  t h e  dea th  of  Raimar Perez-Vega was 

more important  than t h e  i n f l i c t i o n  of t h e  dea th  p e n a l t y  

upon t h e  person it be l i eved  t o b e  t h e  shooter .  A s  M r  

Rabin s a i d ,  "... i t  was i n  t h e  b e s t  i n t e r e s t  of t h e  s t a t e  



and  i n  a n  e f f o r t  t o  o b t a i n  t h e  a r r e s t  a n d  c o n v i c t i o n s  of 
I 

I 

a l l  o t h e r  i n d i v i d u a l s  i n v o l v e d  i n  t h i s  c r i m i n a l  e p i s o d e .  

(Supp. Record. Pg. 1 4  L. 10-13) 

R a f a e l  Paz ,  t h e  p e r s o n  who t h e  S t a t e  c o n t e n d s  was t h e  

i n s t i g a t o r  of t h e  s e v e r a l  e v e n t s  l e a d i n g  t o  ~ a i m a r ' s  

d e a t h ,  was n o t  i n d i c t e d .  T h i s  was  s o  d e s p i t e  t h e  s t a t e ' s  

t h e o r y ,  e x p r e s s e d  a t  t h e  second  s e n t e n c i n g  p r o c e e d i n g  by 

A.S.A. Berk t h a t  " ... w e  know t h a t  t h i s  was a 

M a c h i a v e l l i a n f s i c l  p l o t  by R a f a e l  P a z  t o  d o  i n  Maria L u i s a  

~ e r e z - V e g a ,  c e r t a i n l y  n o t  t o  d o  i n  h e r  son.  I t h i n k  t h e  

e v i d e n c e  is c l e a r  t h a t  it was h i s  [ R a f a e l  p a z 1 s l  i n t e n t i o n  

t o  h a v e  h e r  a s s a s s i n a t e d . "  (R. Tr.  Vol.  V I I ,  Pg. 1 3 0 1  L 

8-12) 
The immediate  accompl ices  of  Edd ie  Lopez i n  t h e  

commission o f  t h e  o f f e n s e  were a r r e s t e d  and c h a r g e d .  

F e l i p e  was a r r e s t e d  J u l y  1 2 ,  1984,  and M a r g a r i t e  C a n t i n  

w a s  a r r e s t e d  J a n u a r y  30,  1985. 

Beginning i n  February  o f  1985, Eddie  became r e l u c t a n t  

t o  t e s t i f y  o r  t o  o t h e r w i s e  a s s i s t  t h e  S t a t e .  Between t h e  

t i m e  of h i s  p l e a  o f  g u i l t y  and F e b r u a r y  o f  1985 , Eddie  

e x h i b i t e d ,  a c c o r d i n g  t o  D e t e c t i v e  Diaz ,  a  p a t t e r n  of b e i n g  

h e l p f u l  and of a s s i s t a n c e .  (Tes t imony o f  Diaz ,  Tr .  Vol.  1 ,  

652 L 4-20) The S t a t e  con tended  t h a t  Edd ie  had b reached  

h i s  p l e a  agreement  c o n t r a c t .  I t  s o u g h t  s p e c i f i c  enforcement  

o f  t h e  a g r e e m e n t ' s  te rms.  ( R .  200-260, "Motion t o  E n f o r c e  

P l e a  Agreement",  May 14,  1985) 

I n  March of  1985, t h e  c o u r t  had a p p o i n t e d  K e i t h  



Haymes, E s q u i r e ,  t o  r e p r e s e n t  Eddie .  ( R .  261 & 545) 
> L 

v between M r .  Haymes' a p p o i n t m e n t  t o  r e p r e s e n t  M r .  Lopez and 

h i s  f i l i n g  o f  a  r e s p o n s e  t o  t h e  S t a t e ' s  motion t o  e n f o r ~ e  

t h e  p l e a  ag reemen t ,  M r .  Haymes s o u g h t  t o  wi thdraw f rom f u r t h e r  

r e p r e s e n t a t i o n .  o f  M r .  Lopez. (R.261-314) No w r i t t e n  o r d e r  

i n  r e s p o n s e  t o  t h a t  mot ion  a p p e a r s  i n  t h e  r e c o r d .  On J u l y  22 ,  

1985, t h r o u g h  M r .  Haymes, E d d i e  Lopez f i l e d  a  mot ion  t o  s e t  

a s i d e  t h e  p l e a  agreement .  ( R .  340-354) The c o u r t  h e a r d  

t e s t i m o n y  f rom S t a t e  W i t n e s s e s  and  f r o m  t h e  Defendant  i n  

s u p p o r t  o f  t h e i r  r e s p e c t i v e  mot ions .  ( T r .  Vols .  I , I I , I I I  & I V .  

J u l y  22 and 23 and August  1  and 2 ,  1985) . 
On August  2 ,  1985,  Honorable:  B r u c e  David Levy d e n i e d  

t h e  D e f e n d a n t ' s  mot ions  t o  se t  a s i d e  t h e  p l e a  and g r a n t e d  

t h e  S t a t e ' s  motion t o  e n f o r c e  t h e  ag reemen t .  The Defendan t  d i d  

n o t  a p p e a l  t h e  r u l i n g  deny ing  h i s  mot ion  t o  v a c a t e  t h e  p l e a .  

The S t a t e  had  n o t  p u r p o r t e d  t o  s u g g e s t  a b a s i s  e i t h e r  c o n s t i t u -  

t i o n a l  or  s t a t u t o r y  f o r  t h e  c o u r t  t o  e x c e r s i s e  j u r i s d i c t i o n  

t o  c o n s i d e r  and r u l e  upon t h e  S t a t e ' s  mot ion .  

P u r s u a n t  t o  t h e  c o u r t ' s  r u l i n g  e n f o r c i n g  t h e  p l e a  

ag reemen t ,  a  s e n t e n c i n g  h e a r i n g  w a s  s c h e d u l e d  t o  commence 

on December 3 ,  1985. On December 2,  1985 , t h e  Defendan t  waived  

h i s  r i g h t  t o  an a d v i s o r y  j u r y  o p i n i o n  on s e n t e n c i n g .  (R.374-375) 

The r e c o r d  d o e s  n o t  e x p l a i n  t h e  c i r c u m s t a n c e s  g i v i n g  rise t o  t h e  

w a i v e r .  The s e n t e n c i n g  h e a r i n g  w a s  c o n d u c t e d  on December 3 ,  

4,  5  and 6 ,  1985. ( T r .  Vol V ,  V I ,  V I I  & V I I I )  On F e b r u a r y  1 3 ,  

1986, Edd ie  w a s  s e n t e n c e d  t o  d e a t h  by e l e c t r o c u t i o n  f o r  t h e  

f i r s t  d e g r e e  murder  c h a r g e .  



THE RECORD FACTS RE: THE PLEA AND 
AVOIDANCE PROCEEDINGS 

THE PROCEDURAL HISTORY OF THE CASE LEADING 
TO A SECOND SENTENCING FOR THE SAME CRIMES 

Eddie  Lopez was a r r e s t e d  by D e t e c t i v e  Jose Diaz ,  Metro Dade 

P o l i c e  Department ,  on May 23, 1986, ( V o l .  V I ,  1080 L ine  1 )  

p u r s u a n t  t o  a n U A f f i d a v i t  o f  P r o b a b l e  Cause" ( R .  9 -10) .  

The c h a r g e s  w e r e  f i r s t  d e g r e e  murder ,  b u r g a l r y  of an occup ied  

d w e l l i n g  and p o s s e s s i o n  o f  a  f i r e a r m  d u r i n g  t h e  commission 

o f  a  f e l o n y .  A wa ive r  o f  r i g h t s  form, i n  s p a n i s h ,  p u r p o r t s  

t o  have  been v o l u n t a r i l y  s i g n e d  by Edd ie  on t h a t  d a t e .  

The E n g l i s h  t r a n s l a t i o n s  o f  q u e s t i o n s  posed t o  him and o f  h i s  

answers a p p e a r  i n  t h e  r e c o r d  a t  V o l  111, Pages 477-500. The 

t r a n s c r i b e d  s t a t e m e n t  commenced t h r e e  h o u r s  and f i f t y  f i v e  m i n u t e s  

a f t e r  D e f e n d a n t ' s W w a i v e r  of  r i g h t s " .  The t r a n s c r i b e d  s t a t e m e n t  was 

s i g n e d  by Eddie  a t  1  :50 a.m. on t h e  morning of  t h e  24 th  

( R .  4 9 9 ) ,  a p p a r e n t l y  s e v e r a l  h o u r s  b e f o r e  h i s  appearance  i n  f r o n t  

o f  a  m a g i s t r a t e  and t h e  appointment  o f  c o u n s e l .  ( R .  8 ) .  

On J u n e  8 t h ,  1986, Edd ie  was c h a r g e d  by t h e  Grand J u r y  

w i t h  t h r e e  o f f e n s e s :  

1 ,  The f i r s t  d e g r e e  murder o f  L u i s  Reimar Perez -  Vega. 



2. The attempted first degree murder of Maria Luisa 

Perez-Vega. 
* 

3. The armed burglary of the occupied dwelling of  aria 

Luisa Perez-Vega with intent to ~ommit;~assault and/or 

theftn (an armed assault during course of the 

burglary) (R. Vol. I, Pgs. 1-31 

The record is silent as to any activity other than the 

appointment of the public defender between the May 23 

arrest and September 6, 1983, On that day Assistant 

Public Defender Robin Roth, purporting to act upon behalf 

of Assistant Public Defender Brian Mc Donald, sought and 

obtained a continuance from the H o n o r a b l e  B r u c e  Levy. 

( Ri 14-1.7 ) The Court made it a defense continuance 

and requested that Miss Roth.have Mr. Mc Donald "...follow 

it up with a written mot5on." ( R. 16 l i n e s  11-13 ) 

11-13) The State expressed concern that neither the 

Defendant nor his own Assistant Public Defender were 

present. Mr. Rabin had asked that the court require a 

follow up motion ",,.adopted by the Defp-!dantOn 

( R. 16 l i n e s  2-6 ) 

The State went so far as to file, on November 16, 

1983, a motion to compel the public defender to file a 

motion for continuance or, alternatively, to accelerate 

the trial date. That motion was served on both the 

Defendant's old and new counsel. ( R. 18-25 ) .  

On November 18, 1983, one day prior to the 180th day 

from Eddie's arrest, Brian Mc Donald, no longer Eddie 



Lopez's counsel of record, f i l e d  and served a motion 
6 

* requesting a continuance of the  long s i n c e  p a s t  September 

6, 1983 t r i a l  da t e .    hat motion was no,t s igned by t h e  

Defendant and t h e r e  is no record support ing h i s  

acquiesence i n  it. ( R .  ,26 ) [The c l e r k ' s  index 

t o  t h e  record says  t h i s  was " f i l e d  o r  entered"  on November 

16, 1983. The document with the  c l e r k ' s  stamp r e f l e c t s  

f i l i n g  and s e r v i c e  on November 18.1) 

~t hear ings  on November 8 and 9, 1983, William Castro,  

Esq. was appointed t o  represent  Eddie and agreed t o  do EO. 

The t r i a l  was r e s e t  by the  Court from November 1 4 ,  1983, 

u n t i l  February 6, 1984. Assist-ant S t a t e  Attorney William 

Berk requested t h a t  a  defense continuance be recorded. 

Mr. Castro,  according t o  t h e  S ta t e ,  " . . . indicated t h a t  he 

was not going t o  waive h i s  c l i e n t ' s  speedy t r i a l  r i g h t s  or 

take a  defense continuance, and i n  f a c t  [ ~ i l l i e  Castro,  

Esq.1 requested t h a t  4 continuance be charged t o  t h e  

S ta te .  ( s t a t e ' s  motion of November 16, 1983, ( R .  1825 ) . 
Except fo r  the  obvious f a c t  t h a t  t he  proceedings d i d  i n  f a c t  

continue,  t he  record i s  incomplete as t o  t h e  resolut ion by 

t h e  cour t  of t h e  issues  surrounding t h e  Defendant's speedy t r i a l  

r i g h t s  and e f f e c t i v e  ass is tance of counsel r i g h t s  v i s  a  v i s  

Defendant's speedy t r i a l  r i gh t s .  

M r .  Castro pursued a  number of avenues of defense on 

behalf of h i s  c l i e n t .  Most of h i s  twenty f i v e  motions submitted 

during November, 1983 were ruled upon by t h e  cour t  on March 8, 



r b 
1984.  A "Motion t o  S u p p r e s s  C o r p o r a l  and  Pho to  Line-Up and  

o t h e r  P r e - T r i a l  I d e n t i f i c a t i o n "  was f i l e d  on  May 25 ,  1984. 

The r e c o r d  is  s i l e n t  a s  t o  whe the r  o r  n o t  a  h e a r i n g  was e v e r  

h e l d  on  t h a t  mo t ion .  N o  n o t a t i o n  o f  a  r u l i n g  a p p e a r s  

o n  t h e  f a c e  o f  s a i d  mo t ion .  ( R .  11 -12 ) .  D e p o s i t i o n s ,  

r e s e a r c h  a n d  i n v e s t i g a t i o n  by d e f e n s e  c o u n s e l  were  

c o n d u c t e d  d u r i n g  t h e  p e r i o d  f r o m  F e b r a u r y  1 6 ,  1984 ,  t o  

May 29 ,  1984. On J u n e  1 , 1984,  p l e a  d i s c u s s i o n s  commenced. 

( F e e  a f f i d a v i t  o f  Will ie  C a s t r o ,  E s q u i r e ,  R .  1 8 9 ) .  

On J u n e  8 ,  1984 ,  t h e  f i r s t  o f  t h r e e  p o l y g r a p h  e x a m i n a t i o n s  

was c o n d u c t e d  upon t h e  D e f e n d a n t ,  a t  t h e  r e q u e s t  o f  Sam R a b i n ,  

A s s i s t a n t  S t a t e  A t t o r n e y ,  by George  S l a t t e r y  ( R .  328-338) .  

Whi l e  a  r e p o r t  o f  a l l  t h r e e  e x a m i n a t i o n s  was d a t e d  J u l y  

16,  1984,  c o u n s e l  assumes t h a t  t h e  S t a t e  h a d  immedia te  

knowledge o f  t h e  s u b s t a n c e  o f  M r .  L o p e z ' s  s t a t e m e n t s  and t h e  

r e s u l t s  and  c o n c l u s i o n s  o f  M r .  S l a t t e r y  I s  e x a m i n a t i o n  upon 

c o m p l e t i o n  o f  e a c h  t es t .  T h i s  i s  b a s e d  upon t h e  r e c o r d  

f a c t  t h a t  e a c h  e x a m i n a t i o n  was . . " a u t h o r i z e d  by A s s i s t a n t  S t a t e  

A t t o r n e y ,  Sam Rab in"  and  t h e  c a s e  i n f o r m a t i o n  f o r  e a c h  

e x a m i n a t i o n  was . . " p r o v i d e d  by Metro Dade Homic ide  D e t e c t i v e  

J o s e  D i a z ,  who was p r e s e n t  w i t h  h i s  c a s e  f i l e . "  ( R .  331)  

No th ing  i n  t h e  r e c o r d  s u g g e s t s  t h a t  ~ e f  e n d a n t ' s  c o u n s e l  

was p r e s e n t  f o r  t h c s e  e x a m i n a t i o n s .  

Even a f t e r  t h e  p l e a ,  t h e  examine r ,  ( t h e n  c l e a r l y  a n  a g e n t  

o f  t h e  S t a t e )  a d v i s e d  E d d i e  Lopez o f  h i s  Miranda R i g h t s .  



Eddie was n o t  r e p r e s e n t e d  a t  t h e  pos t  p l ea  examinations.  

M r .  C a s t r o s '  o b l i g a t i o n  on behalf  of Eddie Lopez, ended, 

i n  M r .  C a s t r o s '  mind, wi th  t h e  acceptance of t h e  p l e a  by 

t h e  c o u r t .  (Testimony of W i l l i e  Cas t ro  a s  r e b u t t a l  wi tness  

f o r  S t a t e ,  (Tr.Vo1 1 1 1 ,  8-16, L 13-20).  The e f f e c t ,  i f  any, 

of t h i s  confus ing  c i rcumstance ( p o s t  p l e a  adv i se  of 

r e p r e s e n t a t i v e  of t h e  S t a t e  t h a t  Eddie had t h e  r i g h t  t o  

remain s i l e n t )  upon t h e  Defendant, i s  n o t  c l e a r  from 

anything i n  t h e  r eco rd .  

On June 13, 1984 t h e  Court  accepted Eduardo Lopez's  

c o n t r a c t u a l  p l e a  and sentenced him accordingly.  ( T r .  6/13/84 

page 15. 



THE TRIAL COURT ERRED WHEN IT 
D I D  NOT ALLOW THE DEFENDANT TO - .  

WITHDRAW HIS GUILTY PLEA AND 
PROCEED TO TRIAL. 

Although p l e a s  o f  g u i l t y  normal ly  v i t i a t e  t h e  r i g h t  of 

A p p e l l a t e  r e v i e w  of  c o n v i c t i o n s ,  S e c t i o n  921. 141 a p p l i e s  

i n  a l l  c a s e s  o f " c o n v i c t i o n  on a d j u d i c a t i o n  o f  g u i l t  of  

a  Defendant  of a  c a p i t a l  f e l o n y . "  S  921.141 ( I )  F l o r i d a  

S t a t u t e  (1977) . S e c t i o n  921.14\(4) p r o v i d e s :  "The judgment 

o f  c o n v i c t i o n  and s e n t e n c e  of d e a t h  s h a l l  be s u b j e c t  t o  

au tomat ic  r e v i e w  by t h e  Supreme Cour t  of Florida', '  Thus 

A p p e l l a t e  i s  e n t i t l e d  t o  A p p e l l a t e  r ev iew n o t  o n l y  of 

h i s  s e n t e n c e  of  d e a t h  b u t  a l s o  h i s  f i r s t  d e g r e e  murder 

c o n v i c t i o n .  Fur the rmore ,  A p p e l l a n t ' s  argument h e r e i n  

p e r t a i n s  t o  t h e  v a l i d i t y  of h i s  g u i l t y  p l e a  and t h e  

c o r r e c t n e s s  o f  t h e  c o u r t s  a c t i o n  i n  a c c e p t i n g  it. T h i s  

i s s u e  i s  l i k e w i s e  r e v i e w a b l e  Robinson v .  S t a t e ,  373 

So. 2 d  898 ( F l a .  1 9 7 9 ) .  

A t  t h e  t r i a l  l e v e l ,  Defendant ,  Eduardo Lopez, e n t e r e d  

i n t o  a  p l e a  agreement w i t h  t h e  S t a t e  of F l o r i d a .  Among 

t h e  t e r m s  o f  s a i d  p l e a  agreement ,  M r .  Lopez was t o  t e s t i f y  

a g a i n s t  both  Co-Def e n d a n t s ,  F e l i p e  F r a n c i s c o  and M a r g a r i t a  

G a r c i a  ( R  534 ) . A t  some p o i n t  subsequen t ,  Mr.Lopez 

dec ided  t h a t  he d i d  n o t  wish t o  t e s t i f y  f o r  f e a r  of 

r e p r i s a l .  
1  

1 .  
Is  based upon an i n t e r v i e w  w i t h  Eduardo Lopez o r i g i n a l  
t r i a l  c o u n s e l ;  M r .  Wi l l iam C a s t r o ,  E s q u i r e .  

-1 5 -  



I \ fi 
A s  a  r e s u l t  of t h e  f o r e g o i n g ,  A s s i s t a n t  S t a t e  A t t o r n e y  

1 Sam Rabin, moved t o  e n f o r c e  t h e  p l e a  agreement .  ( R  2 0 0 ) .  

1 The p o s i t i o n  of t h e  d e f e n s e  was t h a t  t h e  p l e a  s h o u l d  be  set  

a s i d e  and t h e  Defendant  a l lowed t o  p roceed  t o  t r i a l .  

Fol lowing a f o u r  day h e a r i n g ,  C i r c u i t  Judge  D.  Bruce Levy, 

d e n i e d  t h e  D e f e n d a n t ' s  motion and r u l e d  t h a t  t h e  p l e a  would 

be e n f o r c e d  ( T r .  o f  August 16 ,  1985) . Judge Levy found t h a t  

t h e  Defendant ,  Eduardo Lopez, had  n o t  m e t  t h e  c o n d i t i o n s  of 

t h a t  p l e a  agreement  t h u s  would b e  s e n t e n c e d  c o n s i s t e n t  w i t h  

a  p l e a  t o  f i r s t  d e g r e e  murder.  ( T r .  861 ) . 
Apparen t ly  t h e  Defendant  had been t h r e a t e n e d  w h i l e  i n  

j a i l  a f t e r  t h e  p l e a . *  

1. (Con t 'd )  
Apparen t ly  M r .  Lopez became f e a r f u l  of going th rough  w i t h  

t h e  p l e a  once  he l e a r n e d  t h a t  h e  would have  t o  t e s t i f y  i n  
f r o n t  of p e r s o n s  o t h e r  t h a n  t h e  d e f e n s e  a t t o r n e y ,  p r o s e c u t o r  
and Cour t .  

"I am n o t  going t o  t e s t i f y  a g a i n s t  
anybody i n  f r o n t  of anybody". ( T r .  622) 

2. Q.  Did t h e  man a t  B.T.U. (The i n s t i t u t i o n  where M r .  Lopez 

was i n c a r c e r a k e d )  have  a weapon? 

A. W e l . 1 ,  p o s i t i v e l y ,  y e s .  

Q .  What d i d  t h i s  p a r t i c u l a r  man a t  t h e  B.T.U. have? 

A. Something s i m i l a r .  I t  was s o r t  o f  a  ---- it more 
l i k e  a  b i g  n e e d l e  because  maybe t h e y  do it from you 
know p a r t  of t h e  m a t t r e s s  o r  whatever  t h e y  can  g e t .  

Q. Did he p o i n t  t h i s  a t  you o r  do a n y t h i n g  w i t h  it 
i n  you d i r e c t i o n ?  

A. Well, he d i d  n o t  hearm m e ,  b u t  he d i d  t h r e a t e n  m e  
wi th  it. ( T R .  692) . 



, , Judge Levy se t  a  s e n t e n c i n g  h e a r i n g  f o r  August 16 ,  1985. 
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( T r .  868) . A t  s a i d  s e n t e n c i n g  h e a r i n g ,  Judge Levy 

found t h a t  t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  outweighed t h e  

m i t i g a t i n g  c i r c u m s t a n c e s  a t  i s s u e  and s e n t e n c e d  t h e  Defendant  

t o  d e a t h .  

F l o r i d a  Rule of  C r i m i n a l  P rocedure  3.170 ( f )  p r o v i d e s  

t h a t  t h e  C o u r t  may i n  i t s  d i s c r e t i o n ,  and s h a l l  upon good 

c a u s e ,  a t  any t i m e  b e f o r e  a  s e n t e n c e ,  p e r m i t  a  g u i l t y  p l e a  

t o  be  withdrawn. C e r t a i n l y ,  t h e r e  was good c a u s e  shown h e r e .  

M r .  Lopez i s  a  Mar ie1  r e f u g e e ,  born i n  Cuba, who s p e a k s  v e r y  

l i t t l e ,  i f  any ,  E n g l i s h .  M r .  Lopez was convinced t h a t  i f  he 

s i g n e d  t h e  p l e a  agreement  ( p l e a d  g u i l t y )  h e  would n o t  d i e .  

There  was f u r t h e r m o r e ,  e v i d e n c e  t h a t  M r .  Lopez ' s  c a p a c i t y  t o  

u n d e r s t a n d  was d imin i shed  ( T r .  1  2433) . 
The Defendant  f i l e d  a  motion t o  have  h i s  p l e a  v a c a t e d ,  

and p u r s u a n t  t h e r e t o  a  h e a r i n g  was h e l d .  A t  s a i d  h e a r i n g  

t h e  Defendant  argued t h a t  he  had n e v e r  con templa ted  t h e  

p o s s i b i l i t y  of  t h e  d e a t h  s e n t e n c e  under  any c i r c u m s t a n c e s  

when h e  e n t e r e d  t h e  p l e a .  ( T r .  697) . Fur the rmore ,  M r .  Lopez 

th rough  h i s  a t t o r n e y ,  p o i n t e d  o u t  t h a t  h e ,  f o r  v a r i o u s  r e a s o n s ,  

d i d  n o t  have  a  comple te  u n d e r s t a n d i n g  of t h e  p l e a  a s  e x p l a i n e d  

t o  him by h i s  o r 3 g i n a l  a t t o r n e y ,  Wil l iam C a s t r o ,  E s q u i r e .  ( T r  .697) 

D r .  S y b i l  Marqui t  t e s t i f i e d  t h a t  M r .  Lopez ' s  men ta l  c a p a c i t y  
was i n  t h e  dul l -normal  r a n g e .  



4 c , Our Supreme C o u r t  s a i d  some t i m e  ago:  

G u i l t y  p l e a s  a r e  p e r m i t t e d  u n d e r  The  F l o r i d a  

R u l e s  o f  C r i m i n a l  P r o c e d u r e  ( R u l e  3.170 F.R.C.P., 

33 F.S.A.) C o u r t s  may n o t ,  however ,  "Accept  

t h e  p l e a  w i t h o u t  f i r s t  d e t e r m i n i n g  t h a t  t h e  

p l e a  i s  made v o l u n t a r i l y  w i t h  an  u n d e r s t a n d i n g  

o f  t h e  n a t u r e  o f  t h e  c h a r g e "  Ru le  3 .170 ta )  F.R.C.P.) 

T h i s  C o u r t  h a s  h e l d  t h a t  t o  b e  v o l u n t a r y ,  a p l e a  

must  b e  made "By o n e  c o m p e t e n t  t o  know t h e  conseq -  

u e n c e s ,  and  s h o u l d  n o t  b e  i nduced  by f e a r ,  m i sappre -  

h e n s i o n ,  p e r s u a s i o n ,  p r o m i s e s ,  i n a d v e r t e n c e  or 

i g n o r a n c e . "  Pope v .  S t a t e ,  1908,  56 F l a .  8 1 ,  47 

SO. 487, 488. 

T h e r e  i s  c e r t a i n l y  more r e c o r d  s u p p o r t  i n  t h e  case a t  

ba r  t o  d e m o n s t r a t e  t h a t  t h e  D e f e n d a n t ' s  p l e a  w a s  n o t  f r e e l y  

and v o l u n t a r i l y  made. A s  w a s  s t a t e d  ea r l i e r ,  t h e  Defendan t  i s  

a  Marie1 r e f u g e e  who d i d  n o t  s p e a k  any E n g l i s h  and who 

t r u l y  b e l i e v e d  t h a t  o n c e  h e  s i g n e d  t h e  P l e a  Agreement ,  he  

would n o t  f e a r  t h e  e l ec t r i c  c h a i r  unde r  any  c i r c u m s t a n c e s .  

M r .  L o p e z ' s  s i t u a t i o n  d o e s  n o t  m e e t  t h e  Pope t es t  of  

v o l u n t a r i n e s s .  T h e r e  is a  q u e s t i o n  as t o  h i s  competency t o  

u n d e r s t a n d  t h e  t e r m s  o f  t h e  p l e a  as e v i d e n c e d  by h i s  d i m i n i s h e d  

c a p a c i t y .  ( T r .  1243)  An a rgument  c a n  b e  made t h a t  t h e  p l e a  

w a s  i n d u c e d  by f e a r  s i n c e  h e  d i d  n o t  want  t o  d i e .  



, 
\ .  A d d i t i o n a l l y ,  t h e r e  i s  a t  l e a s t  a  p o s s i b i l i t y  t h a t  h i s  

o r i g i n a l  t r i a l  c o u n s e l  persuaded him t o  t a k e  t h e  p l e a .  

( T r .  6 9 7 )  . F i n a l l y ,  a l t h o u g h  one c a n n o t  s a y  t h a t  

M r .  Lopez was i g n o r a n t  t h e r e  i s  c e r t a i n l y  much i n  t h e  

r e c o r d  r e g a r d i n g  h i s  l i m i t e d  c a p a c i t y .  

T h e r e f o r e ,  s i n c e  Eduardo Lopez ' s  p l e a  was n o t  f r e e l y  

and v o l u n t a r i l y  made by one competent  t o  u n d e r s t a n d  t h e  

consequences  of h i s  p l e a ,  h i s  c a s e  s h o u l d  b e  s e n t  back 

t o  t h e  C i r c u i t  C o u r t  f o r  t r i a l .  Under t h e  c i r c u m s t a n c e s  

i n  t h e  c a s e  a t  Bar ,  t h e  Cour t  abused i t s  d i s c r e t i o n  i n  

n o t  v a c a t i n g  t h e  p l e a .  



THE T R I A L  COURT ERRED I N  NOT 
SETTING ASIDE THE DEFENDANT'S 
PLEA AS I T  WAS NOT FREELY AND 
VOLUNTARILY MADE 

A t  t h e  t i m e  t h e  Defendan t  moved t o  v a c a t e  h i s  p l e a s ,  

t h e  f o l l o w i n g  c o l l o q u y  t o o k  p l a c e  between t h e  D e f e n d a n t ' s  

a t t o r n e y ,  t h e  p r o s e c u t i o n  and  t h e  Lower C o u r t :  

M r .  Haymes (Defendan t  I s  A t t o r n e y )  

Q:  I f  t h i s  p a r t i c u l a r  C o u r t  o r  somebody p r e s e n t  on 

t h a t  day  had  made it  c l e a r  t o  you t h a t  y o u r  o b l i g a t i o n  

t o  t e s t i f y  was n o t  l i m i t e d  t o  s p e a k i n g  b e f o r e  t h e  J u d g e ,  

t h e  S t a t e  A t t o r n e y ,  and y o u r  a t t o r n e y ,  would t h a t  h a v e  

changed  your  d e c i s i o n  t o  e n t e r  i n t o  t h i s  P l e a ?  

M r .  Lopez: A:  P o s i t i v e l y .  

M r  .Haymes: Q: How would it h a v e  changed  t h a t ?  

M r .  Lopez: A: I would h a v e  s a i d  t h a t  I would n o t  h a v e  

a c c e p t e d  t h e  n e g o t i a t i o n .  ( T r .  686 ,  687)  

F u r t h e r m o r e ,  when t h e  P r o s e c u t o r  began h i s  c r o s s - e x a m i n a t i o n  

of  M r .  Lopez a t  t h e  same h e a r i n g  t h e  f o l l o w i n g  exchange  t o o k  

p l a c e :  

M r .  Berk:  Q: Can you r e a d  what  it s a y s  above  your  s i g n a t u r e  

or s h a l l  w e  h a v e  t h e  t r a n s l a t o r  r e a d  it f o r  you i n  S p a n i s h ?  

M r .  Lopez: A: I can  r e a d  some, b u t  p l e a s e  r e a d  it t o  m e  i n  

S p a n i s h .  



M r .  Berk :  Q: I h a v e  r e a d  each  o f  t h e  t e r m s  and  c o n d i t i o n s  

o f  t h i s  agreement  and t h e y  h a v e  been e x p l a i n e d  t o  m e  by 

my a t t o r n e y .  

W i l l i a m  C a s t r o  i s  your  -- 
M r .  Lopez: A: D o  n o t  s p e a k  t o  m e  any more a b o u t  t h a t  man. 

T h a t  man h a s  l i e d  t o  m e .  I f  you c a n  b r i n g  him h e r e  r i g h t  

now, I w i l l  t e l l  him h e  l i e d  t o  m e .  H e  t o l d  m e  t h a t  it 

was g o i n g  t o  b e  s e v e n  y e a r s .  T h a t  i s  why I s i g n e d  a l l  

t h e  p a p e r s .  I f  n o t ,  I would n o t  h a v e  s i g n e d  e v e r y  one .  

( T r .  697)  

I do n o t  know E n g l i s h .  I l a t e l y  h a v e  l e a r n e d  some 

b e c a u s e  I am i n  good d i s p o s i t i o n  t o  do so  b e c a u s e  I h a v e  

p e o p l e  he lp ingme  o u t ,  b u t  I want  you t o  know on t h e  t w o  

o c c a s i o n s  t h a t  M r .  Castro came t o  see m e  a t  t h e  s i x t h  

f l o o r  it was i n  a h u r r y .  

H e  s a i d  t o  met'Sign h e r e " .  T h a t  w a s  it. ( T r .  697)  

I n  t h e  c a s e  of  Coon v .  S t a t e  11 495 So. 2d 884 ( 2 d  D.C.A. 

19861 t h e a p p e l l a t e  C o u r t  r u l e d  t h a t  t h e  t r i a l  c o u r t  s h o u l d  

h a v e  a l l o w e d  t h e  Defendan t  t o  wi thd raw h i s  P l e a  and p r o c e e d  

t o  t r i a l .  The  f a c t s  i n  Coon s u p r a  w e r e  s i m i l a r  t o  t h o s e  

i n  t h e  i n s t a n t  c a s e .  The C o u r t  o f  Appea l s  i n  Coon found  - 
t h a t  a l t h o u g h  Coon was in fo rmed  of t h e  p o s s i b l e  s e n t e n c e  

f o r  t h e  crime i n  which s h e  w a s  i n v o l v e d ,  t h e  T r i a l  J u d g e  

d i d  n o t  make c l e a r  t o  h e r  t h e  consequences  i f  s h e  d i d  n o t  

t e s t i f y .  Under s u c h  c i r c u m s t a n c e s ,  t h e  A p p e l l a t e  C o u r t  



F 

f e l t  t h a t  t h e  T r i a l  C o u r t  s h o u l d  h a v e  p e r m i t t e d  t h e  Defendan t  

t o  wi thd raw h e r  p l e a .  

I n  t h e  c a s e  a t  B a r ,  Elduardo Lopez s h o u l d  h a v e  been p e r m i t t e d  

t o  wi thdraw h i s  p l e a .  Even i f  it a p p e a r s  t h a t  t h e  T r i a l  C o u r t  

i n fo rmed  M r .  Lopez o f  a l l  t h e  consequences  o f  h i s  p l e a ,  it i s  

c l e a r  t h a t  h e  d i d  n o t  u n d e r s t a n d  t h e  same. The o n l y  r e a s o n  

M r .  Lopez e n t e r e d  i n t o  t h e  p l e a  i n  t h e  f i r s t  p l a c e  was s o  t h a t  

h e  c o u l d  a v o i d  t h e  e l ec t r i c  c h a i r .  

I n  t h e  c a s e  o f  C o s t e l l o  v.  S t a t e  2 6 0  So.2d 1 9 8 ,  t h e  C o u r t  

s a i d  i n  p e r t i n e n t  p a r t :  

W e  c o n c l u d e  t h a t  unde r  t h e  p a r t i c u l a r  f a c t s  i n  
t h i s  c a s e ,  t h e  Defendan t  d i d  n o t  f r e e l y  and 
v o l u n t a r i l y  e n t e r  t h e  g u i l t y  p l e a .  It  was 
e n t e r e d  b e c a u s e  h e  p l a c e d  h i s  t r u s t  i n  a  Cour t -  
a p p o i n t e d  a t t o r n e y  who l e d  him t o  b e l i e v e  t h e  
T r i a l  J u d g e  would n o t  impose a  d e a t h  s e n t e n c e  
i f  h e  p l e d  g u i l t y .  

Whether t h e  a t t o r n e y  i s  C o u r t - a p p o i n t e d  o r  n o t  makes no  

d i f f e r e n c e .  The f a c t  of t h e  m a t t e r  is  t h a t  t h e  t e r m s  and 

c o n d i t i o n s  o f  a  p l e a  must n o t  o n l y  b e  communicated t o  a  

d e f e n d a n t ,  b u t  h e  must  d e m o n s t r a t e  t h a t  h e  u n d e r s t a n d s  t h e  

same. I n  t h e  c a s e  a t  Ba r  it is  unknown whe the r  o r  n o t  a l l  

o f  t h e  e x p r e s s e d  terms and c o n d i t i o n s  of t h e  p l e a  were 

e x p l a i n e d  t o  M r .  Lopez.  I t  i s  c l e a r  t h a t  b a s e d  upon h i s  

background,  h e  may n o t  h a v e  u n d e r s t o o d  them even i f  t h e y  were 

e x p l a i n e d .  C e r t a i n l y  b a s e d  upon t h e  r e c o r d  M r .  L ~ p e z  had  a  

d i f f e r e n t  i n t e r p r e t a t i o n  o f  t h e  p l e a  t h a n  what  it a c t u a l l y  



, t w  

s a i d .  

I n  F o r b e r t  v .  S t a t e  437 So.2d 1079 ( F l a .  1983) o u r  

Supreme C o u r t  r u l e d  a s  f o l l o w s :  

" I t  i s  a  w e l l  e s t a b l i s h e d  p r i n c i p l e  of law 
t h a t  a  d e f e n d a n t  shou ld  be a l lowed  t o  withdraw 
a  p l e a  of  g u i l t y  where t h e  p l e a  was based upon 
a  misunders tand ing  or  misapprehens ion of f a c t s  
c o n s i d e r e d  by t h e  d e f e n d a n t  i n  making t h e  p l e a . "  

I n  Vapr in  v .  S t a t e  437 So.2d 177 ( F l a .  3 r d  DCA 1 9 8 3 ) ,  

it was h e l d  t h a t  where an accused  e n t e r s  a  p l e a  "u'pon a  

j u s t i f  i c a b l e  mispprehens ion of  i t s  s e n t e n c i n g  consequences ,  

he must be p e r m i t t e d  t o  withdraw i t . "  

F i n a l l y ,  i n  R i t c h i e  v.  S t a t e  458 So.2d 877 ( F l a .  2nd DCA 

1984) t h e  Cour t  made t h e  f o l l o w i n g  pronouncement: 

"A Cour t  s h o u l d  b e  l i b e r a l  i n  e x e r c i s i n g  i t s  d i s c r e t i o n  
t o  p e r m i t  a  d e f e n d a n t  t o  withdraw h i s  g u i l t y  p l e a  

I ]  where, h e  d e m o n s t r a t e s  t h a t  t h e  p l e a  was based upon 
a  f a i l u r e  o f  communication o r  a  misunders tand ing  of 
f a c t s  which were m a t e r i a l  i n  h i s  d e c i s i o n  t o  e n t e r  a  
p l e a  ........... 
The wi thdrawal  of a  g u i l t y  p l e a  should  n o t  b e  d e n i e d  
i n  any c a s e  where it i s  e v i d e n t  t h a t  t h e  ends o f  j u s t i c e  
would be b e s t  s e r v e d  by p e r m i t t i n g  i t " .  

C e r t a i n l y  h e r e ,  t h e r e  was a t  l e a s t  a  misunders tand ing .  

Eduardo Lopez b e l i e v e d  he was o n l y  go ing  t o  s e r v e  a  seven 

y e a r  s e n t e n c e ,  when i n  f a c t  h e  would s e r v e  a  t w e n t y - f i v e  y e a r  

minimum mandatory s e n t e n c e  w i t h o u t  t h e  p o s s i b i l i t y  of  p a r o l e !  

( T r .  6 9 7 ) .  W e  a l s o  know t h a t  M r .  Lopez d i d  n o t  p a r t i c u l a r l y  

l i k e  h i s  f i r s t  T r i a l  At to rney :  Wil l iam C a s t r o  ( T r .  697).  
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Fur the rmore ,  even on t h e  day of s e n t e n c i n g ,  M r .  Lopez 

s t i l l  had q u e s t i o n s  c o n c e r n i n g  t h e  P l e a  ar rangement .  T r .  792 &79$ 

I n  t h e  c a s e  a t  Bar ,  t h e  d e f e n d a n t  a g r e e d  t o  p l e a d  g u i l t y  

t o  t h e  c h a r g e s  a g a i n s t  him so t h a t  h e  might. a v o i d  t h e  d e a t h  

p e n a l t y .  

A t  some p o i n t ,  t h e  d e f e n d a n t  i n d i c a t e d  t h a t  h e  d i d  n o t  

wish t o  c o o p e r a t e  a s  c a l l e d  f o r  i n  t h e  P l e a  Agreement. 

According t o  t h e  r e c o r d ,  M r .  Lopez d i d  n o t  f u l f i l l  h i s  

o b l i g a t i o n  because  he b e l i e v e d  h i s  s e n t e n c e  s h o u l d  have  been 

s u b s t a n t i a l l y  s h o r t e r  t h a n  what was c a l l e d  f o r ,  and because  

he was a f r a i d  of r e p r i s a l s .  H e  s a i d  h i s  lawyer l i e d  t o  him. 

( T r .  6 9 7 ) .  The f o r e g o i n g  p r i n c i p l e s  of law and fundamenta l  

f a i r n e s s  r e q u i r e  t h a t  t h e  d e f e n d a n t  b e  a l lowed  t o  wi thdraw 

h i s  p l e a ,  and p roceed  t o  t r i a l .  

4 
792 & 793 
M r .  Berk: Q: L e t ' s  t a l k  a b o u t  t h e  e v e n t s  p r e c e d i n g  t h e  a c t u a l  

c o l l o g u y .  Did M r .  Lopez g i v e  you a n y t h i n g  i n  
Cour t  t h a t  day?  

M r .  C a s t r o :  A: When I appeared  i n  C o u r t ,  I a n t i c i p a t e d  no problem 
proceed ing  w i t h  t h e  P l e a  c o l l o q u y  i n .  Cour t  based 
on my d i s c u s s i o n  and rev iew of t h e  P l e a  Agreement 
w i t h  M r .  Lopez. Upon a r r i v i n g  i n  Cour t  M r .  Lopez 
handed m e  a  p i e c e  o f  paper  wi th  numerous q u e s t i o n s  
on it. He i n d i c a t e d  on a  p i e c e  of paper  an i n q u i r y  
of c e r t a i n  a r e a  of  t h e  P l e a  Agreement. 



THE TRIAL COURT ERRED I N  NOT 
CONDUCTING A HEARING TO DETER- 
M I N E  WHETHER OR NOT THE DEFENDANT 
WAS COMPETENT TO STAND TRIAL 

Whenever t h e r e  a r e  r e a s o n a b l e  grounds t o  b e l i e v e  a  

d e f e n d a n t  i s  n o t  competent ,  a  T r i a l  Cour t  must on i t s  - 
own motion conduct.  an i n q u i r y  i n t o  h i s  competency. F l a .  

Rules of  C r i m i n a l  Procedure  3.210. A t  any t i m e  b e f o r e  

or  d u r i n g  t r i a l  of a  c r i m i n a l  c h a r g e ,  t h e  d e f e n d a n t ' s  

i r r a t i o n a l  b e h a v i o r ,  o t h e r  a b n o r m a l i t y  of demeanor, and 

p r i o r  med ica l  o p i n i o n  or b e h a v i o r a l h i s t o r y  may be s u f f i -  

c i e n t  t o  c a l l  f o r  f u r t h e r  i n q u i r y  by t h e  Cour t  on i t s  own 

motion.  Drope v .  Missour i ,420 U.S. 162 (1975) ; Lane v. S t a t e ,  

388 So.2d 1022 ( F l a .  1980) .  T h i s  p r i n c i p l e  of law a l s o  

a p p l i e s  t o  t h e  s i t u a t i o n  of an appearance  i n  Cour t  f o r  pur-  

p o s e s  o f  t e n d e r i n g  a  p l e a  and may s e r v e  t o  r a i s e  a  

q u e s t i o n  a b o u t  t h e  d e f e n d a n t ' s  competency t o  submit  a  p l e a .  

Baker v .  S t a t e ,  408 So.2d 686 ( F l a .  2nd D.C.A. 1982) .  

A l l e g i o  v. S t a t e ,  338 So.2d 1137 ( F l a .  1 s t  D.C.A. 1 9 7 6 ) .  

I n  t h e  i n s t a n t  c a s e ,  t h e  Defendant ,  Eduardo Lopez, 

c o n s i s t e n t l y  d i s p l a y e d  i r r a t i o n a l  behav io r  b e f o r e  and a f t e r  

e n t e r i n g  a  p l e a  t o  t h e  c h a r g e s  a g a i n s t  him, For example, 

d u r i n g  M r .  Lopez ' s  t e s t imony  a t  t h e  Motion t o  Enforce  t h e  

P l e a  Agreement, t h e  Judge  h i m s e l f  was hav ing  ext reme 

d i f f i c u l t y  u n d e r s t a n d i n g  Eduardo Lopez. 

The Cour t :  T e l l  M r .  Lopez t o  s t o p  f o r  a  second.  
Would you t e l l  M r .  Lopez t h a t  w e  a r e  



b e f o r e  t h e  Cour t  n o t  o n l y  on t h e  S t a t e ' s  
Motion t o  E n f o r c e  T h i s  Agreement, b u t  on 
h i s  a t t o r n e y ' s  Motion t o  Vaca te  The Agree- 
ment. 

Fur the rmore ,  a l t h o u g h  one c a n n o t  guess  a t  what t h e  d e f e n s e  

would have  been i n  t h i s  c a s e  had it gone t o  t r i a l ,  M r .  Lopez 

h a s  been e v a l u a t e d  by d o c t o r s  who have  been asked t o  g i v e  t h e i r  

o p i n i o n  a s  t o  t h e  D e f e n d a n t ' s  m e n t a l  s t a t e .  The f a c t  t h a t  

t h e r e  may h a v e  been a  problem w i t h  M r .  Lopez i s  f u r t h e r  ev id -  

enced by h i s  c o n f u s i o n  r e g a r d i n g  t h e  P l e a  Agreement. (T  6 9 7 )  

Based upon t h e  f o r e g o i n g  t h e  t r i a l  c o u r t  e r r e d  when it 

d i d  n o t  h o l d  a  competency h e a r i n g  c o n c e r n i n g  M r .  Lopez ' s  a b i l i t y  

t o  e n t e r  a  p l e a  of  g u i l t y .  



THE STATUTORY AGGRAVATING CIRCUM- 
STANCES RELIED UPON BY THE TRIAL 
COURT ARE NOT SUPPORTED BY THE - .- 

EVIDENCE AND/OR WERE IMPROPERLY 
FO IJN D 

With non-s t a t u t o r y  a g g r a v a t i n g  c i r c u m s t a n c e s  s t r i c k e n  

from t h e  Order  of  t h e  C o u r t ,  see R i l e y  v. S t a t e ,  366 So.2d 

19 ( F l a .  1978) . There  a r e  n i n e  s t a t u t o r y  a g g r a v a t i n g  c i r -  

cumstances which must be c o n s i d e r e d .  I n  t h e  i n s t a n t  c a s e ,  

t h e  Cour t  found t h a t  t h e  d e f e n d a n t  had been p r e v i o u s l y  con- 

v i c t e d  of a  f e l o n y  i n v o l v i n g  t h e  u s e  of  t h r e a t  o r  v i o l e n c e  

t o  t h e  pe r son  p u r s u a n t  t o  F l o r i d a  S t a t u t e  921.141 ( 5 )  ( b )  . 
The c o n v i c t i o n  i n  t h i s  c a s e  s e r v e d  a s  t h e  b a s i s  f o r  t h i s  

a g g r a v a t i n g  c i r c u m s t a n c e .  A d d i t i o n a l l y ,  t h e  Cour t  found 

t h a t  t h e  murder was committed w h i l e  t h e  d e f e n d a n t  was engaged 

i n  t h e  commission o f  a  b u r g l a r y  p u r s u a n t  t o  F l a .  S t a t u t e  

921.141 ( 5 )  ( b )  . F i n a l l y ,  t h e  Cour t  found t h a t  t h e  homicide  

was committed f o r  t h e  purpose  of a v o i d i n g  a r r e s t  p u r s u a n t  t o  

F l a .  S t a t u t e  921.141 ( 5 )  ( e )  (RTr. 5 3 4 ) .  The f i n d i n g  of aggrav-  

a t i n g  c i r c u m s t a n c e s  ( s u b - s e c t i o n  5  ( e )  , t o  avoid  l a w f u l  a r r e s t  

o r  d e t e n t i o n  by t h e  t r i a l  c o u r t  was e r roneous .  

I n  t h e  c a s e  of  R i l e y  v .  S t a t e ,  366 So.2d 19 ( F l a .  1978) 

t h e  Supreme Cour t  s a i d  .. 
"That t h e  m e r e  f a c t  of a  d e a t h  is  n o t  enough 
t o  invoke  t h i s  s e c t i o n  when t h e  v i c t i m  i s  n o t  
a  lawLul enforcement  o f f i c i a l .  Proof o f  t h e  
r e q u i s i t e  i n t e n t  t o  avo id  a r r e s t  and d e t e c t i o n  
must be v e r y  s t r o n g  i n  t h e s e  c a s e s .  366 So.2d 
a t 2 2 .  



Fur thermore ,  i n  Menendez v. S t a t e ,  368 So.2d 1 2 7 8 ( F l a .  

1979) it was s t a t e d  t h a t  it must b e  c l e a r l y  shown t h a t  t h e  

dominant o r  o n l y  m o t i v e  f o r  t h e  murder was e l i m i n a t i o n  o f  a  

w i t n e s s .  Here, t h i s  t e s t  was n o t  m e t  s i n c e  it was r e p r e s -  

e n t e d  on many and v a r i o u s  o c c a s i o n s  t h a t  t h e  s h o o t i n g  of t h e  

young boy was a c c i d e n t a l .  

I n  t h e  c a s e  of R i v e r s  v.  S t a t e ,  458 So.2d 762 ( F l a .  1 9 8 4 ) ,  

t h e  Supreme C o u r t  de termined t h a t  it was e r r o r  t o  g i v e  t h i s  

a g g r a v a t i n g  c i r c u m s t a n c e  where it cou ld  o n l y  be  shown th rough  

s p e c u l a t i o n .  I n  t h e  c a s e  h e r e i n ,  t h e  C o u r t  assumed t h a t  s i n c e  

t h e  v i c t i m  was an i n n o c e n t  s m a l l  boy, h e  was k i l l e d  s o  h e  would 

n o t  b e  a b l e  t o  i d e n t i f y  t h e  a s s a i l a n t s .  T h i s  c o n c l u s i o n  i s  

based on m e r e  s p e c u l a t i o n  a t  b e s t .  No one can s a y  wha.t was 

going th rough  t h e  v i c t i m ' s  mind a t  t h e  t i m e  of h i s  d e a t h .  

Aggravat ing  c i r c u m s t a n c e s  must b e  proven beyond and t o  t h e  

e x c l u s i o n  o f  a  r e a s o n a b l e  doubt .  S t a t e  v .  Dixon, 283 So.2nd 

1  ( F l a .  1 9 7 3 ) .  Y e t ,  t h e  C o u r t ' s  c o n c l u s i o n  t h a t  t h i s  aggra-  

v a t e d  c i r c u m s t a n c e  a p p l i e s  based on t h e  f a c t  t h a t  t h e  v i c t i m  

was a  young boy who had n o t h i n g  t o  do w i t h  t h e  e v e n t ,  was 

n o t  proven beyond a  r e a s o n a b l e  doubt .  

Although t h e r e  was some t e s t i m o n y  t h a t  someone s a i d ,  

" K i l l  t h e  boy", and a t  t h a t  p o i n t  h e  was s h o t .  T h i s  c l e a r l y  

was n o t  proven beyond a  r e a s o n a b l e  doub t .  Fur the rmore ,  t h e r e  

is  s imply  no o t h e r  e v i d e n c e  t o  s u p p o r t  t h i s  C o u r t ' s  c o n c l u s i o n  

t h a t  t h e  young boy was s h o t  t o  e l i m i n a t e  a  w i t n e s s .  Based 

upon a  f i n d i n g  o f  t h i s  c i r c u m s t a n c e ,  t h e  t r i a l  c o u r t  e r r e d  

and t h e  d e a t h  s e n t e n c e  shou ld  be  v a c a t e d .  



THE DEATH SENTENCE IS  UNRELIABLE 
SINCE THE TRIAL COURT PRECLUDED 
I N D I V I D U A L I Z E D  ASSESSMENT OF 
PENALTY AND EXCLUDED M I T I G A T I N G  
CIRCUMSTANCES APPLICABLE TO THE 
DEFENDANT 

I n  t h e  t r i a l  J u d g e ' s  s e n t e n c i n g  o r d e r ,  it was s t a t e d  

w i t h o u t  e q u i v o c a t i o n  t h a t  t h e r e  were no m i t i g a t i n g  f a c t o r s  

a p p l i c a b l e  t o  t h e  Defendant ,  Eduardo Lopez. The t r i a l  c o u r t  

r eached  t h i s  c o n c l u s i o n  even though d e f e n s e  c o u n s e l  a rgued 

t h a t  many f a c t o r s ,  both  s t a t u t o r y  and n o n - s t a t u t o r y ,  

a p p l i e d  t o  t h e  Defendant .  F i r s t ,  it was m a i n t a i n e d  t h a t  

p r i o r  t o  t h i s  e p i s o d e  t h e  Defendant  had n e v e r  been engaged 

i n  any c r i m i n a l  e p i s o d e  i n v o l v i n g  t h e  u s e  o r  t h r e a t  of  

v i o l e n c e  t o  a n o t h e r  pe r son .  ( T r .  1173) Second, it was 

a rgued  t h a t  t h e  Defendant  committed a  c a p i t a l  f e l o n y  w h i l e  

under  t h e  i n f l u e n c e  of  ext reme menta l  o r  emot iona l  d i s b u r -  

bance.  5 The d e f e n s e  c o u n s e l  a rgued a s  a  t h i r d  s t a t u t o r y  

m i t i g a t i n g  f a c t o r  t h a t  t h e  v i c t i m , ( m o t h e r )  was a  p a r t i c i -  

p a n t  s i n c e  s h e  was invo lved  i n  t h e  d rug  t r a f f i c k i n g  b u s i n e s s  

a s  w e l l .  I t  was mentioned t h a t  t h e  Defendant  was an accom- 

p l i c e  i n  t h e  murder.  T h a t  t h e  Defendant  a c t e d  under  ext reme 

d u r e s s  o r  dominat ion  o f  a n o t h e r  was a l s o  a s s e r t e d  by t h e  

d e f e n s e .  ( T r .  1 1 7 3 ) .  F i n a l l y ,  based upon t h e  c o n c l u s i o n  of 

t h e  p s y c h i a t r i s t  who examined him, it was s u g g e s t e d  t h a t  t h e  

5 
D r .  S y b i l  Marqu i t ,  a  p s y c h o l o g i s t ,  t e s t i f i e d  t h a t  M r .  Lopez 
was o f  d u l l  t o  normal i n t e l l i g e n c e  ( T r .  1 2 6 0 ) .  



* * P 

c a p a c i t y  of t h e  Defendant  t o  a p p r e c i a t e  c r i m i n a l i t y  of h i s  

conduc t  o r  t o  conform h i s  conduc t  t o  t h e  r e q u i r e m e n t s  of  law 

was s u b s t a n t i l l y  impaired .  C e r t a i n l y  t h e  argument f o r  some o f  

t h e s e  m i t i g a t i n g  f a c t o r s  was s t r o n g e r  t h a n  f o r  o t h e r s .  

N e v e r t h e l e s s ,  t h e  d e f e n s e  argued t h a t  s i x  s t a t u t o r y  m i t i g a -  

t i n g  f a c t o r s  p e r t a i n e d  t o  t h e  Defendant .  Fur the rmore ,  t h e  

d e f e n s e  mentioned t h a t  t h e r e  were a d d i t i o n a l  n o n - s t a t u t o r y  

m i t i g a t i n g  f a c t o r s  r e l e v a n t .  ( T r .  1173) . The t r i a l  Cour t  

d i s a g r e e d  and found none. 

A s e n t e n c i n g  p rocedure  which f o r e c l o s e s  i n d i v i d u a l i z e d  

c o n s i d e r a t i o n  o f  t h e  o f f e n d e r  and t h e  o f f e n s e  p o s e s  t h e  r i s k  

o f  i n a c c u r a t e  p e n a l t y  a ssessment .  I n  c a p i t a l  m a t t e r s  t h a t  

r i s k  i s  n e i t h e r  a c c e p t a b l e  o r  c o m p a t i b l e  w i t h  t h e  h e i g h t e n e d  

measure of  r e l i a b i l i t y  commanded by t h e  E igh th  Amendment. 

Woodson v. North C a r o l i n a ,  428 U.S. 280 (1 976) . Accord ing ly ,  

i n  L o c k e t t  v.  Ohio, 438 U.S. 586 98 S.Ct. 2954, 57 L.Ed 973 

( 1 9 7 8 ) ,  t h e  Cour t  h e l d  t h a t  t h e  s e n t e n c e r  must f u l l y  c o n s i d e r  

a l l  m i t i g a t i n g  f a c t o r s  r e l e v a n t  t o  t h e  i n d i v i d u a l  and h i s  

o f f e n s e  which a r e  p r o f f e r e d  a s  b a s i s  f o r  a  s e n t e n c e  less t h a n  

d e a t h .  The p r i n c i p l e s  o u t l i n e d  i n  L o c k e t t ,  s u p r a ,  w e r e  

ex tended even f u r t h e r  i n  Songer v .  S t a t e , 3 6 5  So.2d 696 ( F l a .  

1978) .  The Songer c o u r t  conf i rmed t h a t  t h e  m i t i g a t i n g  f a c t o r s  

d e l i n e a t e d  i n  S e c t i o n  921.141 ( 6 )  , F l a .  S t a t u t e s  have  never  

been t r e a t e d  a s  an e x c l u s i v e  l i s t  and t h a t ,  t h e r e f o r e ,  a l l  



& *LC 
r e l e v a n t  m i t i g a t i n g  c i r c u m s t a n c e s ,  whether  o r  n o t  s t a t u t o r i l y  

1 prov ided  f o r ,  have  always r e q u i r e d  t h e  s e n t e n c e r  ' s c o n d i s e r a t i o n  . 
The d e a t h  s e n t e n c e  imposed i n  t h i s  c a s e  c a n n o t  m e e t  t h e  

h e i g h t e n e d  s t a n d a r d s  of r e l i a b i l i t y  and a c c u r a c y  commanded 

by t h e  E i g h t h  Amendment. The Judges  c o n s t r i c t e d  c o n s i d e r a -  

t i o n  of e v i d e n c e  i n  m i t i g a t i o n ,  i n  n o t  f i n d i n g  t h a t  t h e  m i t i -  

g a t i n g  c i r c u m s t a n c e s  of  s i g n i f i c a n t  menta l  or emot iona l  d i s -  

t u r b a n c e ,  impa i red  c a p a c i t y ,  & o t h e r s  a p p l i e d  t o  t h e  Defendant ,  

p r e c l u d e d  a  p e n a l t y  a ssessment  t a i l o r e d  t o  t h e  i n d i v i d u a l  

d e f e n d a n t  and h i s  o f f e n s e .  L o c k e t t  v.  Ohio,  s u p r a .  The 

u n r e l i a b i l i t y  of t h e  s e n t e n c e  imposed was i n c r e a s e d  f u r t h e r  

by t h e  i n v o c a t i o n  of f a c t o r s  i n  a g g r a v a t i o n  which w e r e  w i t h o u t  

r e c o r d  s u p p o r t .  

For  t h e  above s t a t e d  r e a s o n s  t h e  d e a t h  p e n a l t y  imposed i n  

t h i s  c a s e  shou ld  be  v a c a t e d .  



CONCLUSION 

The Defendant  below, Eduardo Lopez, e n t e r e d  a  p l e a  of 

g u i l t y  p u r s u a n t  t o  a  c o n t r a c t ,  b e f o r e  t h e  Honorable D. Bruce Levy, 

i n  t h e  E leven th  J u d i c i a l  C i r c u i t ,  Dade County, Miami, F l o r i d a ,  

on June 13,  1984. Based upon t h e  above p l e a  a r rangement ,  

M r .  Lopez was t o  t e s t i f y  t r u t h f u l l y  a g a i n s t  a l l  co -de fendan t s  

i n  t h e  c a s e  and be s e n t e n c e d  t o  l i f e  imprisonment w i t h  a  minimum 

mandatory twenty-f i v e  y e a r s .  Under t h i s  a r rangement ,  t h e  D e -  

f endan t  would avo id  e l e c t r o c u t i o n .  

A t  some p o i n t  subsequen t ,  M r .  Lopez d e c i d e d  he d i d  n o t  want 

t o  t e s t i f y  due t o  a  misunders tand ing  o f  t h e  p l e a  ar rangement  

and th rough  h i s  a t t o r n e y  moved p a s t  t o  v a c a t e  t h e  p l e a .  

A f t e r  f o u r  days of t e s t i m o n y ,  Judge Levy o r d e r e d  t h a t  t h e  

p l e a  be e n f o r c e d  and s c h e d u l e d  a  s e n t e n c i n g  h e a r i n g  a f t e r  which 

h e  s e n t e n c e d  t h e  Defendant  t o  d e a t h .  

To impose t h e  h i g h e s t  p e n a l t y  a l l o w a b l e  a t  law unddr t h e s e  

c i r c u m s t a n c e s  is  t o t a l l y  unconsc ionab le .  A s  s t a t e d  by d e f e n s e  

c o u n s e l  K e i t h  Haynes, E s q u i r e ,  t h i s  s i t u a t i o n  was tantamount  

t o  t h e  Defendant  e n t e r i n g  i n t o  a  c o n t r a c t  f o r  d e a t h .  

Eduardo Lopez, Mar ie1  r e f u g e e ,  a  man who spoke l i t t l e  E n g l i s h  

and was u n f a m i l i a r  w i t h  t h e  American j u s t i c e  sys tem,  shou ld  have  

been a l lowed t o  withdraw h i s  p l e a  and proceed t o  t r i a l .  

Based upon t h e  above and t h e  argument i n c l u d e d  i n  t h i s  

brief  t h e  D e f e n d a n t ' s  s e n t e n c e  shou ld  be set  a s i d e  and t h e  c a s e  

r e t u r n e d  t o  t h e  T r i a l  Cour t  f o r  t r i a l .  
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