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PREFACE 

The  A p p e l l e e ,  BANKERS INSURANCE COMPANY, w i l l  be  

r e f e r r e d  t o  by i t s  p r o p e r  name o r  by t h e  term BANKERS, 

R e s p o n d e n t  o r  D e f e n d a n t .  The  A p p e l l a n t ,  J O H N  J .  VASQUEZ, 

w i l l  b e  r e f e r r e d  t o  by h i s  p r o p e r  name o r  by t h e  term 

VASQUEZ, P e t i t i o n e r  o r  P l a i n t i f f .  

T h i s  case is b e f o r e  t h e  C o u r t  upon  c e r t i f i e d  q u e s t i o n  

f r o m  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l .  

The  f o l l o w i n g  s y m b o l s  w i l l  b e  u s e d :  

R :  R e c o r d  on  A p p e a l  

A P P  a A p p e n d i x  

- iv - 
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STATEMENT OF THE CASE A N D  FACTS 

The P e t i t i o n e r ' s  S t a t e m e n t  o f  t h e  F a c t s ,  a n d  

P e t i t i o n e r ' s  S t a t e m e n t  o f  t h e  Case are  r e a s o n a b l y  a c c u r a t e  

a l t h o u g h  i n c o m p l e t e .  F o r  p u r p o s e s  o f  c l a r i t y  a n d  

c o n t i n u i t y ,  c o r r e c t i o n s  a n d  a d d i t i o n s  w i l l  be c o n t a i n e d  

h e r e i n  a n d  i n  t h e  Answer p o r t i o n  o f  t h i s  Brief .  

A s  i n d i c a t e d  i n  t h e  P e t i t i o n e r ' s  S t a t e m e n t  o f  t h e  

F a c t s ,  i n  l a t e  J a n u a r y  o f  1978 ,  B e v e r l y  A.  Moore,  

a c c o m p a n i e d  by h e r  h u s b a n d  a n d  s e v e n t e e n  y e a r  o l d  s o n ,  

T i m o t h y ,  wen t  t o  Boca Honda l o c a t e d  on F e d e r a l  Highway i n  

Boca R a t o n ,  F l o r i d a  t o  p u r c h a s e  a m o t o r c y c l e .  ( R :  2 0 ) .  

After p u r c h a s i n g  t h e  m o t o r c y c l e ,  t h e y  were a s k e d  by t h e  

s a l e s m a n  i f  t h e y  w i s h e d  t o  p r o c u r e  i n s u r a n c e .  ( R :  2 1 ) .  

After i n d i c a t i n g  t h e y  d i d ,  Mrs. Moore was p r o v i d e d  w i t h  a n  

a p p l i c a t i o n  which  s h e  p e r s o n a l l y  f i l l e d  o u t .  ( R :  21 - 2 2 )  

( App : 1 ) .  S h e  r e c o g n i z e d  t h i s  as a n  a p p l i c a t i o n  f o r  

i n s u r a n c e  a n d  s h e  r e a d  a n d  c o m p l e t e d  t h e  a p p l i c a t i o n  

i n c l u d i n g  S e c t i o n  5  d e a l i n g  w i t h  u n i n s u r e d  m o t o r i s t  a n d  

S e c t i o n  8 d e a l i n g  w i t h  r e j e c t i o n  o f  u n i n s u r e d  m o t o r i s t  

c o v e r a g e .  ( R :  2 2 ,  2 3 ,  38, 4 0 )  (App: 1 ) .  S h e  d i d  n o t  a s k  

a n y  q u e s t i o n s  o r  e x p l a n a t i o n s  o f  t h e  p e r s o n n e l  a t  Boca Honda 

c o n c e r n i n g  t h i s  a p p l i c a t i o n .  ( R :  4 1 ,  45 1. 

S e c t i o n  5  o f  t h e  a p p l i c a t i o n  d e a l t  w i t h  c o v e r a g e  

i n f o r m a t i o n  a n d  p r o v i d e d  f o r  " u n i n s u r e d  m o t o r i s t n :  

"$1 0 , 0 0 0 / $ 2 0 , 0 0 0  u n i n s u r e d  m o t o r i s t  l i m i t s  mus t  be  i n c l u d e d  

i n  t h e  p o l i c y  f o r  a $100 premium u n l e s s  r e j e c t i o n  i s  s i g n e d  

b e l o w v .  ( R :  2 2 )  ( A D D .  1 ) .  T h e r e  was no  amount  w r i t L e n  i n  

- 1 -  
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t h e  a p p l i c a t i o n  f o r  u n i n s u r e d  m o t o r i s t  a n d  n o  c h a r g e  f o r  

u n i n s u r e d  m o t o r i s t  c o v e r a g e .  (R: 2 2 )  (App: 1 ) .  

A d d i t i o n a l l y ,  t h e  a p p l i c a t i o n  c o n t a i n e d  S e c t i o n  8 w h i c h  

p r o v i d e d  as  f o l l o w s  : 

REJECTION OF UNINSURED MOTORISTS (FAMILY 
PROTECTION) COVERAGE 

The u n d e r s i g n e d  i n s u r e d  a n d  t h e  B a n k e r s  
I n s u r a n c e  Company a g r e e  t h a t  i n  a c c o r d a n c e  
w i t h  t h e  p r o v i s i o n  o f  F l o r i d a  I n s u r a n c e  
Code ,  S e c t i o n  6 2 7 . 7 2 7  P a r t  X o f  C h a p t e r  
6 2 7 ,  w h i c h  p e r m i t s  t h e  i n s u r e d  named 
i n  t h e  p o l i c y  t o  r e j e c t  t h e  u n i n s u r e d  
m o t o r i s t s  ( F a m i l y  P r o t e c t i o n )  c o v e r a g e .  
The  u n d e r s i g n e d  i n s u r e d  d o e s  h e r e b y  
r e j e c t  s u c h  c o v e r a g e ,  b e i n g  t h e  c o v e r a g e  
p r o v i d e d  f o r  t h e  p r o t e c t i o n  o f  p e r s o n s  
i n s u r e d  u n d e r  t h i s  p o l i c y  who w o u l d  be  
l e g a l l y  e n t i t l e d  t o  r e c o v e r  damages  
f r o m  t h e  owner  o r  o p e r a t o r  o f  a n  
u n i n s u r e d  m o t o r  v e h i c l e  b e c a u s e  o f  
b o d i l y  i n j u r y ,  s i c k n e s s  o r  d i s e a s e ,  
i n c l u d i n g  d e a t h  r e s u l t i n g  t h e r e f r o m .  

/ s /  T i m o t h y  Moore ,  B e v e r l y  Moore 
S i g n a t u r e  o f  Named I n s u r e d  

T i m o t h y  Moore a n d  B e v e r l y  M o o r e ' s  s i g n a t u r e s  a p p e a r  on  

t h r e e  s e p a r a t e  p l a c e s  o n  t h e  a p p l i c a t i o n  i n c l u d i n g  t h e  

r e j e c t i o n  o f  u n i n s u r e d  m o t o r i s t  c o v e r a g e .  (R: 2 2 ,  40 

(App:  1 ) .  

Mrs. Moore i s  a h i g h  s c h o o l  g r a d u a t e  a n d  d i d  a t t e n d  

n i g h t  s c h o o l  f o r  t y p i n g  a n d  s e c r e t a r i a l  work .  (R: 3 5 ,  3 7 ,  

3 8 ) .  S h e  was a l s o  e m p l o y e d  as  a c a s h i e r  a t  P u b l i x  f o r  

a p p r o x i m a t e l y  t w e l v e  y e a r s  a n d  a l s o  as  a n  o f f i c e  c l e r k  

h a n d l i n g  money,  c a s h  r eg i s t e r  r e c e i p t s ,  a n d  c h e c k  c a s h i n g .  

(R: 1 7 ,  3 8 ) .  



t o  i n s u r a n c e  m a t t e r s ,  s h e  d i d  a d m i t  "I d i d n ' t  l o o k  o v e r  t h i s  

p o l i c y  ( s i c . )  l i k e  I s h o u l d  h a v e . .  . .I d i d n ' t  l o o k  i t  o v e r  

t h a t  good .  ( R :  31 ) . A d d i t i o n a l l y ,  s h e  c a n d i d l y  a d m i t t e d  

e x e c u t i o n  o f  t h e  a p p l i c a t i o n  i n c l u d i n g  t h e  s e c t i o n  d e a l i n g  

w i t h  u n i n s u r e d  m o t o r i s t  c o v e r a g e  a n d  t h e  r e j e c t i o n  o f  

u n i n s u r e d  m o t o r i s t  c o v e r a g e .  ( R :  2 2 ,  4 0  She  d i d  s t a t e  

t h a t  s h e  r e a d  a n d  s i g n e d  t h e  a p p l i c a t i o n  and  r e j e c t i o n  f o r m  

a n d  s h e  a l s o  a d m i t s  t h a t  s h e  d i d  n o t  pay  t h e  a d d i t i o n a l  

$100 .00  f o r  t h e  u n i n s u r e d  m o t o r i s t  c o v e r a g e .  ( R :  2 2 ,  2 3 ,  

401. 

W h i l e  c o m p l e t i n g  t h e  a p p l i c a t i o n  a n d  r e j e c t i o n  f o r m ,  

s h e  d i d  n o t  a s k  a n y  q u e s t i o n s  o r  e x p l a n a t i o n s  o f  t h e  

p e r s o n n e l  a t  t h e  Boca Honda c o n c e r n i n g  a n y  p a r t  o f  t h e  f o r m .  

( R :  4 3 ,  4 5 ) .  When q u e s t i o n e d  why s h e  d i d n ' t  s h e  m e r e l y  

s t a t e d :  

"I w a s n ' t  p a y i n g  a t t e n t i o n  t o  t h a t  l i k e  I 
s h o u l d  h a v e .  We t a l k e d  a b o u t  g e t t i n g  a  
m o t o r c y c l e  h e l m e t ,  w e  a l m o s t  f o r g o t  t h a t . "  

"He was g o i n g  t o  h a v e  t o  go  a c r o s s  t h e  
s t r e e t  t o  p r a c t i c e  on t h e  m o t o r c y c l e  
b e f o r e  h e  t o o k  i t  home. T h a t  was s o r t  
o f  l i k e  i t  was. The i n t e r e s t  w a s n ' t  
on  t h i s . "  ( R :  4 5 ) .  

- 3 -  
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SUMMARY OF ARGUMENT 

F l o r i d a  S t a t u t e  627.727 p r o v i d e s  t h a t  a n y  i n s u r a n c e  

p o l i c y  d e l i v e r e d  i n  t h i s  s t a t e  s h a l l  c o n t a i n  t h e r e i n  

u n i n s u r e d  m o t o r i s t  c o v e r a g e  e x c e p t  t o  t h e  e x t e n t  t h a t  a n y  

i n s u r e d  u n d e r  t h e  p o l i c y  s h a l l  r e j ec t  t h e  c o v e r a g e .  

A l t h o u g h  o r d i n a r i l y  t h e  q u e s t i o n  o f  w h e t h e r  t h e r e  h a s  b e e n  a 

k n o w i n g  s e l e c t i o n  i s  a matter o f  f a c t ,  t h e  c i r c u m s t a n c e s  o f  

t h e  p r e s e n t  l i t i g a t i o n  i n d i c a t e  a k n o w i n g  r e j e c t i o n .  The  

named i n s u r e d  e x e c u t e d  a n  u n e q u i v o c a l ,  u n m i s t a k a b l e ,  a n d  

p l a i n l y  w o r d e d  r e j e c t i o n  o f  u n i n s u r e d  m o t o r i s t  c o v e r a g e .  I n  

a d d i t i o n  t o  t h e  p l a i n l y  w o r d e d  r e j e c t i o n ,  t h e  i n s u r e d  a l s o  

c o m p l e t e d  a n  a p p l i c a t i o n  i n d i c a t i n g  t h a t  n o  UM was d e s i r e d ,  

t h a t  t h e  minimum $100.00 was n o t  p a i d ,  a n d  t h a t  s u c h  

c o v e r a g e  was s p e c i f i c a l l y  l i n e d  o u t  by t h e  i n s u r e d .  

T h e r e  i s  no d i s p u t e  t h a t  t h e  i n s u r e d  d i d  c o m p l e t e  a n d  

e x e c u t e  t h e  a p p l i c a t i o n  a n d  t h e  u n i n s u r e d  m o t o r i s t  r e j e c t i o n  

f o r m .  The  o n l y  e x p l a n a t i o n  f o r  n o t  r e a d i n g  t h e  a p p l i c a t i o n  

a n d  t h e  u n i n s u r e d  r e j e c t i o n  f o r m  was t h a t  s h e  j u s t  d i d  n o t  

t a k e  time t o  c a r e f u l l y  r e a d  i t  a n d  u n d e r s t a n d  i t s  c o n t e n t s .  

The i n s u r e d  was s i d e - t r a c k e d  by t h e  p u r c h a s e  o f  h e r  s o n ' s  

h e l m e t  a n d  h i s  a n x i o u s n e s s  t o  t r y  h i s  new m o t o r c y c l e ,  a n d  

t h e r e f o r e ,  t h e  i n s u r a n c e  p u r c h a s e  became u n i m p o r t a n t .  The 

i n s u r e d  was t h e r e f o r e  aware o r  s h o u l d  h a v e  b e e n  aware o f  t h e  

c o n t e n t s  o f  t h e  a p p l i c a t i o n  a n d  u n i n s u r e d  m o t o r i s t  o p t i o n  

r e j e c t i o n  f o r m .  The  i n s u r e d  s h o u l d  n o t  b e  a l l o w e d  t o  

d i s a v o w  h e r  own s i g n a t u r e  on  t h e  g r o u n d s  t h a t  s h e  s i g n e d  t h e  

- 4 -  



d o c u m e n t  w i t h o u t  r e a d i n g  i t  u n l e s s  a n d  u n t i l  e x t r a o r d i n a r y  

c i r c u m s t a n c e s  a r e  e s t a b l i s h e d  w h i c h  make i t  u n e q u i t a b l e  t o  

e n f o r c e  t h e  l i t e r a l  terms o f  t h e  d o c u m e n t .  

I n  r e s p o n s e  t h e r e t o  t h e  P e t i t i o n e r  c i t e s  n u m e r o u s  

d e c i s i o n s  i n  r e g a r d  t o  k n o w i n g  r e j e c t i o n  a n d  t h e  e x e c u t i o n  

o f  a n  a p p l i c a t i o n  as  n o t  b e i n g  c o n c l u s i v e  o f  t h e  i s s u e  of  

u n i n f o r m e d  r e j e c t i o n .  I t  i s  s u g g e s t e d ,  h o w e v e r ,  t h a t  t h e  

cases c i t e d  by  t h e  P l a i n t i f f  a re  f a c t u a l l y  a n d  l e g a l l y  

i n a p p r o p r i a t e  t o  t h e  f a c t s  o f  t h e  p r e s e n t  l i t i g a t i o n  o r  

i n v o l v e  u n u s u a l  o r  e x t r a o r d i n a r y  f a c t s  r e q u i r i n g  t h e  C o u r t  

t o  d e p a r t  f r o m  t h e  r u l e  s u g g e s t e d  i n  t h e  p r e s e n t  l i t i g a t i o n .  

The  e x e c u t i o n  o f  t h e  a p p l i c a t i o n  c o n t a i n i n g  t h e  

u n i n s u r e d  m o t o r i s t  r e j e c t i o n  f o r m ,  t o g e t h e r  w i t h  t h e  

t e s t i m o n y  o f  t h e  i n s u r e d  h e r s e l f  r e g a r d i n g  h e r  e x p l a n a t i o n  

as  t o  why t h e  d o c u m e n t s  were n o t  r e a d  c a r e f u l l y ,  d o  

c o n s t i t u t e  a k n o w i n g  r e j e c t i o n  o f  u n i n s u r e d  m o t o r i s t .  T h e r e  

a r e  n o  u n u s u a l  o r  e x t r a o r d i n a r y  f ac t s  o r  c i r c u m s t a n c e s  

c o n t a i n e d  i n  t h e  r e c o r d  t o  j u s t i f y  o n e  i g n o r i n g  t h e  p l a i n  

a n d  u n a m b i g u o u s  l a n g u a g e  of  t h e  a p p l i c a t i o n  a n d  r e j e c t i o n .  

A s  s u c h ,  t h e  i n s u r e d  by h e r  own a c t i o n s  d i d  make a k n o w i n g  

r e j e c t i o n  o f  u n i n s u r e d  m o t o r i s t  c o v e r a g e .  
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POINT I 

THE FOURTH DISTRICT WAS CORRECT 
I N  REVERSING THE TRIAL COURT SINCE 
A SECOND SIGNATURE ON AN INSURANCE 
APPLICATION AFFIXED BELOW A SEPARATE 
PARAGRAPH REJECTING UM COVERAGE 
WRITTEN I N  BOLD PRINT A N D  I N  PLAIN 
A N D  UNAMBIGUOUS LANGUAGE, CONCLUSIVELY 
DEMONSTRATES A K N O W I N G  REJECTION 
ABSENT EXTRAORDINARY CIRCUMSTANCES 
NOT PRESENT I N  THE CASE AT B A R .  

U n d o u b t e d l y ,  p u r s u a n t  t o  F l o r i d a  S t a t u t e  627 .727  ( 1 )  

u n i n s u r e d  m o t o r i s t  c o v e r a g e  mus t  be i n c l u d e d  i n  a n y  

a u t o m o b i l e  i n s u r a n c e  p o l i c y  d e l i v e r e d  o r  i s s u e d  f o r  d e l i v e r y  

i n  t h i s  s t a t e .  S u c h  c o v e r a g e  i s  n o t  r e q u i r e d ,  h o w e v e r ,  

"when, o r  t o  t h e  e x t e n t  t h a t ,  a n y  i n s u r e d  named i n  t h e  

p o l i c y  s h a l l  r e j e c t  t h e  c o v e r a g e . "  FLA. STAT. 627 .727  ( 1 ) .  

T h i s  C o u r t ,  i n  i n t e r p r e t i n g  t h i s  s t a t u t e ,  h a s  d e t e r m i n e d  

t h a t  i t  r e q u i r e s  t h a t  "a r e j e c t i o n  o f  u n i n s u r e d  m o t o r i s t  

c o v e r a g e  o r  s e l e c t i o n  o f  l o w e r  l i m i t s  o f  c o v e r a g e  mus t  be 

k n o w i n g l y  made ." K i m b r e l l  v .  Great Amer ican  I n s u r a n c e  Co. ,  

420 S o .  2d 1 0 8 6 ,  1088 ( 1 9 8 2 ) .  

A l t h o u g h  t h e  q u e s t i o n  o f  w h e t h e r  t h e r e  i s  a knowing  

r e j e c t i o n  o f  c o v e r a g e  i s  g e n e r a l l y  a q u e s t i o n  o f  f a c t ,  i n  

t h e  p r e s e n t  c i r c u m s t a n c e s  t h e  named i n s u r e d  e x e c u t e d  a n  

u n e q u i v o c a l ,  u n m i s t a k a b l e ,  a n d  p l a i n l y  worded r e j e c t i o n  o f  

u n i n s u r e d  m o t o r i s t  c o v e r a g e  as  f o l l o w s :  

REJECTION OF UNINSURED MOTORISTS (FAMILY 
PROTECTION) COVERAGE 

The u n d e r s i g n e d  i n s u r e d  a n d  t h e  B a n k e r s  
I n s u r a n c e  Company a g r e e  t h a t  i n  a c c o r d a n c e  * .  w ~ t h  t h e  n r n v w o n  n f  F l o r i d a  Trice 
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i n  t h e  p o l i c y  t o  r e j e c t  t h e  u n i n s u r e d  
m o t o r i s t s  ( F a m i l y  P r o t e c t i o n )  c o v e r a g e .  
The u n d e r s i g n e d  i n s u r e d  d o e s  h e r e b y  
r e j e c t  s u c h  c o v e r a g e ,  b e i n g  t h e  c o v e r a g e  
p r o v i d e d  f o r  t h e  p r o t e c t i o n  o f  p e r s o n s  
i n s u r e d  u n d e r  t h i s  p o l i c y  who would  be 
l e g a l l y  e n t i t l e d  t o  r e c o v e r  damages  
f r o m  t h e  owner  o r  o p e r a t o r  o f  a n  
u n i n s u r e d  m o t o r  v e h i c l e  b e c a u s e  o f  
b o d i l y  i n  j u r y ,  s i c k n e s s  o r  d i s e a s e ,  
i n c l u d i n g  d e a t h  r e s u l t i n g  t h e r e f r o m .  

T imothy  Moore ,  B e v e r l y  Moore 
S i g n a t u r e  o f  Named I n s u r e d  

I n  a d d i t i o n  t o  t h e  p l a i n l y  worded r e j e c t i o n ,  t h e  i n s u r e d  

a l s o  c o m p l e t e d  S e c t i o n  5 o f  t h e  a p p l i c a t i o n  which  i n d i c a t e d  

t h a t  no  U M  was d e s i r e d ,  t h a t  t h e  minimum $100 .00  premium was 

n o t  p a i d ,  a n d  t h a t  s u c h  c o v e r a g e  was s p e c i f i c a l l y  l i n e d  o u t  

by t h e  i n s u r e d .  ( R :  2 2 )  (App: 1 ) .  

Mrs. Moore was t h e r e f o r e  a w a r e  o r  s h o u l d  h a v e  been  

m o t o r i s t  o p t i o n  r e j e c t i o n  p r o v i s i o n  when e x e c u t e d .  Mrs. 

m o t o r i s t  r e j e c t i o n  f o r m  a n d  d i d  n o t  a s k  a n y  q u e s t i o n  
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a n x i o u s n e s s  t o  h a v e  t h e  m o t o r c y c l e  a n d  t h e r e f o r e  t h e  

i n s u r a n c e  p u r c h a s e  became u n i m p o r t a n t  t o  h e r .  ( R :  5  I t  

is  c o n t e n d e d  by BANKERS t h a t  t h e  i n s u r e d ' s  e x e c u t i o n  o f  t h e  

a p p l i c a t i o n ,  t h e  c o m p l e t i o n  o f  t h e  u n i n s u r e d  m o t o r i s t  

c o v e r a g e  p o r t i o n  o f  t h e  a p p l i c a t i o n ,  t o g e t h e r  w i t h  t h e  

e x e c u t i o n  o f  a n  unambiguous  a n d  p l a i n l y  worded  u n i n s u r e d  

m o t o r i s t  r e j e c t i o n ,  a b s e n t  e x t r a o r d i n a r y  c i r c u m s t a n c e s ,  

s h o u l d  a n d  d o e s  c o n s t i t u t e  a v a l i d  a n d  knowing r e j e c t i o n  o f  

u n i n s u r e d  m o t o r i s t .  

N e v e r t h e l e s s ,  t h e  P e t i t i o n e r  c o n t e n d s  t h a t  t h e r e  was no 

i n f o r m e d  k n o w l e d g e a b l e  r e j e c t i o n  of  u n i n s u r e d  m o t o r i s t  

c o v e r a g e ,  b e c a u s e  Mrs. Moore e i t h e r  was n o t  a w a r e  o r  d i d  n o t  

know w h a t  u n i n s u r e d  m o t o r i s t  was a n d  d i d  n o t  t a k e  t h e  time 

t o  r e a d  a n d  u n d e r s t a n d  t h e  d o c u m e n t s  b e f o r e  s i g n i n g  same. 

T h i s  l o g i c ,  h o w e v e r ,  i g n o r e s  t h e  p r o p o s i t i o n  t h a t  a n  i n s u r e r  

h a s  no  d u t y  t o  e x p l a i n  u n i n s u r e d  m o t o r i s t  c o v e r a g e  t o  a n  

i n s u r a n c e  a p p l i c a n t  u n l e s s  a s k e d .  S e e .  e . g . ,  R e a l i n  v .  

S t a t e  Farm F i r e  & C a s u a l t y  Co. ,  418 S o ,  2d 431 ( 3 r d  DCA F l a  

1 9 8 2 ) :  G e n e r a l  I n s u r a n c e  Company o f  F l o r i d a  v .  S u t t o n ,  398 

S o .  2d 8 5 5  ( 3 r d  D C A  1 9 8 1 ) .  Taken  i n  t h e  l i g h t  m o s t  

f a v o r a b l e  t o  Mrs. Moore ,  s h e  n e v e r  a s k e d  f o r  a n y  i n f o r m a t i o n  

c o n c e r n i n g  o r  f o r  a n y  e x p l a n a t i o n  o f  u n i n s u r e d  m o t o r i s t  

c o v e r a g e .  To a l l o w  a n  i n s u r e d  u n d e r  s u c h  c i r c u m s t a n c e s  t o  

now c l a i m  i g n o r a n c e  i s  u n c o n s c i o n a b l e .  S i n c e  t h e r e  was no 

r e q u i r e m e n t  on b e h a l f  of t h e  i n s u r a n c e  c a r r i e r  t o  e x p l a i n  

s u c h  c o v e r a g e s  u n l e s s  a s k e d ,  t h e  l a c k  o f  u n d e r s t a n d i n g  o f  
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u n i n s u r e d  m o t o r i s t  c o v e r a g e  c a n n o t  be  a p r e d i c a t e  o r  b a s i s  

f o r  a l a c k  o f  k n o w l e d g e a b l e  r e j e c t i o n .  A l t h o u g h  r e j e c t i o n  

o f  u n i n s u r e d  m o t o r i s t  i s  n o t  m a n d a t e d  i n  a n y  p a r t i c u l a r  

f a s h i o n  a n d  n e e d  n o t  e v e n  b e  i n  w r i t i n g ,  common s e n s e  a n d  

l o g i c  d i c t a t e  t h a t  a n  u n m i s t a k a b l e ,  u n e q u i v o c a l  a n d  p l a i n l y  

w o r d e d  w r i t t e n  r e j e c t i o n  is t h e  b e s t  a n d  m o s t  common me thod  

o f  o b t a i n i n g  s u c h  a r e j e c t i o n .  A s  n o t e d  by t h e  F o u r t h  

D i s t r i c t :  

"If s u c h  a w r i t t e n  r e j e c t i o n  is  n o t  
v a l i d  upon  s i g n a t u r e ,  o n e  is  l e f t  
h e l p l e s s  t o  s u g g e s t  how e l s e  a n  
i n s u r e r  c a n  p r o t e c t  h i m s e l f  f r o m  
p r o v i d i n g  c o v e r a g e . .  , 

I n  r e s p o n s e  t h e r e t o ,  t h e  P e t i t i o n e r  i n i t i a l l y  c i t e s  

n u m e r o u s  c a s e s  c o n t a i n i n g  g e n e r a l  p r o p o s i t i o n s  o f  law i n  

r e g a r d  t o  u n i n s u r e d  m o t o r i s t  c o v e r a g e .  The  R e s p o n d e n t  h a s  

n o  o b j e c t i o n  t o  t h e s e  d e c i s i o n s ,  e x c e p t  t h a t  t h e y  h a v e  n o  

a p p l i c a t i o n  t o  t h e  f a c t s  o f  t h e  p r e s e n t  case. The  s p e c i f i c  

f a c t u a l  c i r c u m s t a n c e s  p r e s e n t e d  by t h e .  p r e s e n t  l i t i g a t i o n  

c a n n o t  a n d  s h o u l d  n o t  be  r e s o l v e d  by s i m p l e  a p p l i c a t i o n  o f  

b r o a d ,  g e n e r a l i z e d  s t a t e m e n t s  o f  law. Nor c a n  s u c h  

g e n e r a l i z e d  s t a t e m e n t s  o f  law o r  l e g a l  d o c t r i n e s  be  a p p l i e d  

w i t h o u t  k n o w l e d g e  o f  t h e  s p e c i f i c  f a c t u a l  c i r c u m s t a n c e s  o f  

t h e  p r e s e n t  case.  

A k n o w i n g  r e j e c t i o n  o f  u n i n s u r e d  m o t o r i s t  means  e x a c t l y  

t h a t ,  a knowing  r e j e c t i o n .  An i n s u r a n c e  ca r r i e r  is  n o t  

r e q u i r e d  t o  e x p l a i n  e v e r y  n u a n c e  o f  u n i n s u r e d  m o t o r i s t  
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t i e s  f r o m  h i s  o r  h e r  e l e c t i o n .  

A l l  t h a t  i s  r e q u i r e d  i s  t h a t  t h e  i n s u r e d  make a knowin  

r e j e c t i o n / s e l e c t i o n .  I t  i s  s u g g e s t e d  t h a t  t o  h o l d  o t h e r w i s  

wou ld  c rea te  a n  u n r e a s o n a b l e  b u r d e n  upon  t h e  i n s u r a n c  

ca r r i e r s .  

Mrs. Moore s h o u l d  n o t  be a l l o w e d  t o  s i g n  h e r  name t o  a n  

i n s t r u m e n t  a n d  d e n y  i t s  c o n t e n t s  o n  t h e  g r o u n d s  t h a t  s h e  

s i g n e d  i t  w i t h o u t  r e a d i n g  i t  o r  u n d e r s t a n d i n g  i t ,  u n l e s s  a n d  

u n t i l  s u c h  time as  s h e  h a s  e s t a b l i s h e d  f a c t s  i n d i c a t i n g  

c i r c u m s t a n c e s  w h i c h  e i t h e r  p r e v e n t e d  h e r  f r o m  r e a d i n g  i t  o r  

o t h e r w i s e  make i t  i n e q u i t a b l e  t o  e n f o r c e  t h e  l i t e r a l  terms 

o f  t h a t  d o c u m e n t .  F l o r i d a  l a w  i s  c lea r  t h a t  a p a r t y  who 

s i g n s  h i s  name t o  a n  i n s t r u m e n t  c a n n o t  d e n y  i t s  c o n t e n t s  on  

t h e  g r o u n d s  t h a t  h e  s i g n e d  i t  w i t h o u t  r e a d i n g  i t  u n l e s s  h e  

s h o w s  f a c t s  i n d i c a t i n g  c i r c u m s t a n c e s  w h i c h  p r e v e n t e d  him 

f r o m  r e a d i n g  i t .  S e e  e . g . ,  J o h n  Deere I n d u s t r i e s  E q u i p m e n t  

Co. v.  R o b e r t s ,  3 6 2  S o .  2d 6 5  ( 1 s t  DCA F l a  1 9 7 8 ) .  A p a r t y  

i s  u n d e r  a d u t y  i n  F l o r i d a  t o  l e a r n  a n d  know t h e  c o n t e n t s  o f  

p r o p o s e d  c o n t r a c t  o r  d o c u m e n t  b e f o r e  h e  s i g n s  i t .  I n  t h a t  

a b s e n c e ,  h e  i s  p r e s u m e d  t o  know a n d  u n d e r s t a n d  t h e  c o n t e n t  

a n d  terms a n d  c o n d i t i o n s .  S e e  e . g . ,  A l l i e d  Van L i n e s ,  I n c .  

v .  B r a t t o n ,  351 S o .  2d  344  ( F l a  1 9 7 7 ) ;  M a n u f a c t u r e r s  L e a s  

L t d .  v .  F l o r i d a  Dev. & ATT, I n c . ,  3 3 0  S o .  2d  1 7 1  ( 4 t h  DCA 

F l a  1 9 7 6 ) ;  S a b i n  v.  Lowes o f  F l o r i d a ,  I n c . ,  404  S o .  2d 7 7 2  

 la 5 t h  DCA 1 9 8 1 ) .  

F l o r i d a  C o u r t s  h a v e  n o t  h e s i t a t e d  t o  a p p l y  t h e s e  

g e n e r a l  r u l e s  o f  law i n  t h e  u n i n s u r e d  m o t o r i s t  c o n t e x t .  S e e  
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S o .  2d 104 ( 3 r d  DCA F l a  1 9 7 9 ) ;  

Co* ,  223  S o .  2d 550 ( 3 r d  DCA F l a  1 9 6 9 ) .  I n  A l e j a n o ,  t h e  

T h i r d  D i s t r i c t  a f f i r m e d  a F i n a l  Judgment  i n  f a v o r  o f  t h e  

i n s u r e r  on a n  u n i n s u r e d  m o t o r i s t  claim upon t h e  h o l d i n g  t h a t  

" ( a )  a n  i n s u r a n c e  company h a s  no d u t y  t o  e x p l a i n  u n i n s u r e d  

m o t o r i s t  c o v e r a g e  t o  a n  i n s u r a n c e  a p p l i c a n t  u n l e s s  t h e  

a p p l i c a n t  a s k s  f o r  a n  e x p l a n a t i o n ;  ... a n d  ( b )  a p a r t y  who 

s i g n s  h i s  name t o  a n  i n s t r u m e n t  c a n n o t  deny  i t s  c o n t e n t s  on 

t h e  g r o u n d  t h a t  h e  s i g n e d  i t  w i t h o u t  r e a d i n g  i t  u n l e s s  h e  

shows  f a c t s  i n d i c a t i n g  c i r c u m s t a n c e s  w h i c h  p r e v e n t e d  h i s  

r e a d i n g  i t v  - I d .  a t  105 .  

S i m i l a r l y ,  i n  L o p e z ,  a r e j e c t i o n  i n  t h e  a p p l i c a t i o n  o f  

u n i n s u r e d  m o t o r i s t  c o v e r a g e  was h e l d  e f f e c t i v e  a g a i n s t  a 

m i n o r .  I n  s o  h o l d i n g ,  t h e  C o u r t  r e j e c t e d  a r g u m e n t s  t h a t  t h e  

document  was a m b i g u o u s .  F u r t h e r ,  a r g u m e n t s  t h a t  t h e  m i n o r ' s  

r e j e c t i o n  was i n e f f e c t i v e  b e c a u s e  h e  d i d  n o t  know w h a t  

u n i n s u r e d  m o t o r i s t  c o v e r a g e  was a n d  n o  o n e  had  e x p l a i n e d  i t  

t o  him were a l s o  r e j e c t e d .  - I d .  a t  552 .  I n t e r e s t i n g l y ,  

a l t h o u g h  n o t  r e q u i r i n g  s u c h  a s t a t e m e n t ,  t h e  T h i r d  D i s t r i c t  

n o t e d  "It is a r g u a b l e  t h a t  t h e  p r o v i s i o n s  o f  t h e  a p p l i c a t i o n  

would  be more i n  k e e p i n g  w i t h  t h e  p u r p o s e  o f  t h e  s t a t u t e  i f  

t h e y  s t a t e d  t h a t  t h e  premium would  a u t o m a t i c a l l y  be  a d d e d  

a n d  u n i n s u r e d  m o t o r i s t  c o v e r a g e  a f f o r d e d  u n l e s s  a  n o t a t i o n  

were made r e j e c t i n g  t h e  c o v e r a g e  .".. 'Such is  t h e  i d e n t i c a l  

l a n g u a g e  c o n t a i n e d  i n  t h e  a p p l i c a t i o n  a t  i s s u e .  (App: 1 ) .  
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It  is  r e s p e c t f u l l y  s u g g e s t e d  t h a t  t h e  e x e c u t i o n  o f  t h e  

a p p l i c a t i o n  c o n t a i n i n g  t h e  u n i n s u r e d  m o t o r i s t  r e j e c t i o n  f o r m  

t o g e t h e r  w i t h  t h e  t e s t i m o n y  o f  t h e  i n s u r e d  h e r s e l f  r e g a r d i n g  

h e r  e x p l a n a t i o n  as  t o  why t h e  d o c u m e n t s  were n o t  r e a d  

c a r e f u l l y ,  do c o n s t i t u t e  a  knowing r e j e c t i o n  o f  u n i n s u r e d  

m o t o r i s t  c o v e r a g e .  No u n u s u a l  o r  e x t r a o r d i n a r y  f a c t s  o r  

c i r c u m s t a n c e s  a re  c o n t a i n e d  i n  t h e  r e c o r d  t o  j u s t i f y  

i g n o r i n g  t h e  p l a i n  a n d  unambiguous  l a n g u a g e  o f  t h e  

a p p l i c a t i o n  a n d  r e j e c t i o n  f o r m  c o n t a i n e d  t h e r e i n .  To h o l d  

o t h e r w i s e  would  r e w a r d  a n  i n s u r e d  f o r  h e r  own i g n o r a n c e  a n d  

h e r  own f a i l u r e  t o  p r o p e r l y  r e a d  a n d  u n d e r s t a n d  d o c u m e n t s  

p r i o r  t o  s i g n a t u r e .  The i n s u r e d  s h o u l d  n o t  be a l l o w e d  t o  

o b v i a t e  t h e  c l e a r ,  unambiguous  a n d  p l a i n l y  worded i m p o r t  o f  

d o c u m e n t s  p r e d i c a t e d  upon h e r  own f a i l u r e  t o  r e a d  a n d  

a d e q u a t e l y  u n d e r s t a n d  t h e  d o c u m e n t s .  

The P e t i t i o n e r ' s  r e l i a n c e  upon g e n e r a l i z e d  l a n g u a g e  

c o n t a i n e d  i n  t h i s  C o u r t ' s  d e c i s i o n  K i m b r e l l  v .  Great 

Amer ican  I n s .  Co. ,  420 S o .  2d 1086 ( F l a  1 9 8 2 )  i s  b o t h  

f a c t u a l l y  a n d  l e g a l l y  m i s p l a c e d .  F a c t u a l l y ,  K i m b r e l l  d i d  

n o t  d e a l  w i t h  a w r i t t e n  r e j e c t i o n  b u t  t h e  q u e s t i o n  o f  

w h e t h e r  a n  o r a l  r e j e c t i o n  was v a l i d  a n d  b i n d i n g  i n  F l o r i d a .  

L i k e w i s e ,  t h e  g e n e r a l i z e d  s t a t e m e n t s  c o n t a i n e d  i n  t h a t  

o p i n i o n  t h a t  t h e  i s s u e  o f  knowing r e j e c t i o n  i s  o n e  f a c t  

c a n n o t  be t a k e n  t o  mean t h a t  t h e  i s s u e  o f  knowing r e j e c t i o n  

must  a l w a y s  be a n  i s s u e  o f  f a c t .  A s  n o t e d  by t h e  F o u r t h  

D i s t r i c t ,  s u c h  a  p r o p o s i t i o n  would  o b v i a t e  a p l a i n l y  w o r d e d ,  

a 
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u n e q u i v o c a l ,  a n o  u n m i s t a k a b l e  w r i t t e n  r e j e c t i o n  t h r o u g h  t h e  

u s e  o f  c o n v e n i e n t  o r a l  t e s t i m o n y  a t  time o f  t r i a l .  (App:  5 ). 

P e t i t i o n e r ' s  r e l i a n c e  upon Lane  v .  Waste Management Co. 

I n c . ,  432 S o .  2d 7 0  ( F l a  4 t h  D C A  1 9 8 3 1 ,  Commerc ia l  Union 

I n s u r a n c e  Co. v .  V e l a z q u e z ,  464 S o .  2d 210  ( F l a  3 r d  D C A  

1 9 8 5 1 ,  A m e r i c a n  M o t o r s  I n s u r a n c e  Co. v. W e i n g a r t e n ,  355  S o .  

2d 821  ( F l a  1 s t  D C A  1 9 7 8 )  a n d  Z i s o o k  v .  S t a t e  Farm M u t u a l  

A u t o m o b i l e  I n s u r a n c e  Co. ,  440 S o .  2d 452  ( F l a  3 r d  DCA 1 9 8 3 )  

i s  a l s o  m i s p l a c e d .  L a n e  d i d  n o t  i n v o l v e  a w r i t t e n  r e j e c t i o n  

o f  u n i n s u r e d  m o t o r i s t  c o v e r a g e .  More i m p o r t a n t l y ,  h o w e v e r ,  

a n d  c o n t r a r y  t o  t h e  p r e s e n t  l i t i g a t i o n ,  t h e  Lane  d e c i s i o n  

t u r n e d  upon t h e  f a c t  t h a t  t h e r e  was n o t  a n  o f f e r  o f  

u n i n s u r e d  m o t o r i s t  c o v e r a g e  e q u a l  t o  t h e  b o d i l y  i n j u r y  

l i m i t s .  -9 Lane  S u p r a .  a t  72 .  S i m i l a r l y ,  Amer ican  M o t o r s  

I n s u r a n c e  Co. s i m p l y  h e l d  t h a t  t h e  i n s u r e d ' s  s i g n a t u r e  on - a n  

a p p l i c a t i o n  c o u l d  n o t  i m p l y  a knowing  r e j e c t i o n .  U n l i k e  t h e  

p r e s e n t  l i t i g a t i o n ,  h o w e v e r ,  t h e r e  was n o t  t e s t i m o n y  t h e  

i n s u r e d  h a d  s i g n e d  a w r i t t e n  u n i n s u r e d  m o t o r i s t  r e j e c t i o n  

f o r m .  S i m i l a r l y ,  Commerc ia l  Union d i d  n o t  d e a l  w i t h  a 

w r i t t e n  r e j e c t i o n  a n d  was r e v e r s e d  b e c a u s e  t h e  r u l e  r e l i e d  

upon by t h e  T r i a l  C o u r t  h a d  b e e n  d i s a p p r o v e d  by t h e  Supreme  

C o u r t  s u b s e q u e n t  t o  t h e  T r i a l  C o u r t ' s  d e c i s i o n .  Z i s o o k  i s  

a l s o  f a c t u a l l y  i n a p p r o p r i a t e .  T h a t  case m e r e l y  s t a n d s  f o r  

t h e  p r o p o s i t i o n  t h a t  a s i g n a t u r e  on  "an  a p p l i c a t i o n v  i n  a n d  

o f  i t s e l f  c a n n o t  c o n s t i t u t e  a v a l i d  w a i v e r .  Z i s o o k  d i d  n o t  

d e a l  w i t h  a n  u n a m b i g u o u s ,  u n m i s t a k a b l e ,  a n d  p l a i n l y  worded  

w r i t t e n  r e j e c t i o n  o f  u n i n s u r e d  m o t o r i s t  c o v e r a g e .  L i k e w i s e ,  
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r e q u e s t e d  t h e  h i g h e r  b o d i l y  i n  j u r y  l i m i t s .  

The P e t i t i o n e r ' s  r e l i a n c e  upon t h e  p o r t i o n  o f  FLA. 

STAT. 627 .727  ( 2 )  d e a l i n g  w i t h  100 /300  u n i n s u r e d  m o t o r i s t  

c o v e r a g e  a n d  t h e  cases o f  Lumbermans M u t u a l  C a s u a l t y  Co. v .  

B e a v e r ,  355 S o .  2d 441 ( F l a  4 t h  D C A  1 9 7 8 )  and  L u s t i g  v .  

C o l o n i a l  Penn I n s u r a n c e  Co. ,  406 S o .  2d 5 4 3  ( F l a  4 t h  D C A  

1 9 8 1 )  i s  a l s o  i n a p p r o p r i a t e .  F i r s t ,  t h e r e  h a s  been no claim 

e i t h e r  i n  t h e  T r i a l  C o u r t  o r  on t h e  a p p e l l a t e  l e v e l  t h a t  t h e  

P e t i t i o n e r  was e n t i t l e d  t o  o r  r e q u e s t e d  100 /300  i n  u n i n s u r e d  

m o t o r i s t  c o v e r a g e .  C l e a r l y ,  t h e  s t a t u t e  r e q u i r e s  s u c h  

c o v e r a g e  o n l y  a t  t h e  " w r i t t e n  r e q u e s t v  o f  t h e  i n s u r e d .  - S e e  

e . g . ,  L u s t i g  v .  C o l o n i a l  Penn I n s u r a n c e  Co. ,  406 S o .  2d 543  

( F l a  4 t h  D C A  1 9 8 1 ) .  More i m p o r t a n t l y ,  h o w e v e r ,  i n  t h e  

p r e s e n t  case t h e  i n s u r e d  was i n  f a c t  o f f e r e d  t h e  h i g h e r  

b o d i l y  i n j u r y  l i m i t s  o f  1 0 / 2 0  by r e a s o n  o f  t h e  a p p l i c a t i o n ,  

a n d  t h e  i n s u r e d  s p e c i f i c a l l y  r e j e c t e d  t h a t  c o v e r a g e  by 

e x e c u t i n g  t h e  a p p l i c a t i o n  a n d  u n i n s u r e d  m o t o r i s t  r e j e c t i o n  

f o r m .  The a p p l i c a t i o n  a n d  r e j e c t i o n  f o r m  c l e a r l y  i n d i c a t e d  

t h e  i n s u r e d  would  be  e n t i t l e d  t o  s u c h  c o v e r a g e  u n l e s s  

s p e c i f i c a l l y  r e j e c t e d .  (App: 1 ) .  

S i m i l a r l y ,  t h e  P e t i t i o n e r ' s  r e l i a n c e  upon d e c i s i o n s  i n  

F l o r i d a  d e l i n e a t i n g  t h e  d u t y  on b e h a l f  o f  t h e  c a r r i e r  t o  

o f f e r  u n i n s u r e d  m o t o r i s t  c o v e r a g e  i n  t h e  amount  o f  l i a b i l i t y  

l i m i t s  i s  i n a p p r o p r i a t e .  U n d o u b t e d l y ,  t h e r e  c a n  be  no 

i n f o r m e d  r e j e c t i o n  i n  t h e  a b s e n c e  o f  a n  o f f e r  o f  s u c h  

c o v e r a g e .  S e e  e . g . ,  T r a v e l e r s  I n s u r a n c e  Co. v .  S p e n c e r ,  397 
- - 
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S o .  2d 358 ( F l a  1 s t  D C A  1 9 8 1 ) ,  S e e  e . g . ,  R e a l i n  v ,  S t a t e  

Farm F i r e  a n d  C a s u a l t y  Co. ,  418 S o .  2d 431 ( F l a  3 r d  DCA 

1 9 8 2 ) .  I n  t h e  p r e s e n t  l i t i g a t i o n  t h e r e  was a n  o f f e r  o f  

b o d i l y  i n j u r y  l i m i t s  i n  t h e  amount  o f  l i a b i l i t y  l i m i t s  by 

BANKERS. The a p p l i c a t i o n  i n  q u e s t i o n  c l e a r l y  p r o v i d e s  

" $ 1 0 , 0 0 0 / $ 2 0 , 0 0 0  u n i n s u r e d  m o t o r i s t  l i m i t s  mus t  be i n c l u d e d  

i n  t h e  p o l i c y  f o r  $100 premium u n l e s s  r e j e c t i o n  i s  s i g n e d  

below."  (App: 1  ). Mrs. Moore would  h a v e  been  p r o v i d e d  

10 /20  p o l i c y  o f  u n i n s u r e d  m o t o r i s t  e q u a l  t o  t h e  l i a b i l i t y  

l i m i t s  e x c e p t  f o r  t h e  f a c t  t h a t  s h e  s p e c i f i c a l l y  r e j e c t e d  

t h a t  c o v e r a g e  u n d e r  S e c t i o n s  5  a n d  8 o f  t h e  a p p l i c a t i o n  a n d  

u n i n s u r e d  m o t o r i s t  r e j e c t i o n  f o r m .  What t h e  P e t i t i o n e r ' s  

h a v e  c o n f u s e d  i s  t h e  o b l i g a t i o n  t o  o f f e r  u n i n s u r e d  e q u a l  t o  

t h e  l i a b i l i t y  l i m i t s ,  w i t h  a n  i n s u r e r s  d u t y  t o  e x p l a i n  t h e  

n u a n c e s  o f  u n i n s u r e d  m o t o r i s t  c o v e r a g e .  BANKERS d i d  o f f e r  

s u c h  l i m i t s  t o  t h e  i n s u r e d ,  w h i c h  were s p e c i f i c a l l y  

r e j e c t e d ,  a n d  i n  t h e  a b s e n c e  o f  a n y  r e q u e s t ,  t h e  c a r r i e r  had  

n o  d u t y  t o  i n f o r m  o r  o t h e r w i s e  e x p l a i n  t h e  n u a n c e s  o f  t h a t  

e l e c t i o n .  

The P e t i t i o n e r  a l s o  c i t e s  t h e  case o f  P r o t e c t i v e  

N a t i o n a l  I n s u r a n c e  Co. o f  Omaha v .  McCall, 310 S o .  2d 324 

 la 3 r d  D C A  1 9 7 5 )  as o n e  i n v o l v i n g  t t s imi lar  f a c t s t t .  T h a t  

d e c i s i o n ,  h o w e v e r ,  s t a n d s  m e r e l y  f o r  t h e  p r o p o s i t i o n  t h a t  a 

v a l i d  w a i v e r  i s  n o t  c r e a t e d  by t h e  wife o f  a named i n s u r e d  

w i t h o u t  h e r  h u s b a n d ' s  k n o w l e d g e  o r  c o n s e n t ,  A l t h o u g h  t h e  

wife o f  t h e  i n s u r e d  i n  P r o t e c t i v e  d i d  t e s t i f y  t h a t  she  d i d  
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n o t  u n d e r s t a n d  t h e  r e j e c t i o n ,  t h i s  c l e a r l y  was n o t  t h e  b a s i s  

o f  t h e  C o u r t ' s  d e c i s i o n .  I n  f a c t ,  i n  r e v e r s i n g  t h e  T r i a l  

C o u r t ' s  Summary J u d g m e n t ,  t h e  C o u r t  r e l i e d  upon i t s  d e c i s i o n  

i n  W e a t h e r s  v. M i s s i o n  I n s u r a n c e  Co., 258  S o .  2d 277 ( F l a  

3 r d  DCA 1 9 7 2 ) .  I n  W e a t h e r s ,  t h e  named i n s u r e d ' s  w i f e  d i d  

u n d e r s t a n d  t h e  r e j e c t i o n .  N e v e r t h e l e s s ,  t h e  C o u r t  r e a c h e d  

t h i s  same r e s u l t .  

The P e t i t i o n e r  a l s o  r e l i e s  upon t h e  r e c e n t  S e c o n d  

D i s t r i c t  C o u r t  o f  A p p e a l  d e c i s i o n  i n  N a t i o n w i d e  P r o p e r t y  a n d  

C a s u a l t y  I n s u r a n c e  Co. v. M a r c h e s a n o ,  482 S o .  2d 422 ( 2 d  DCA 

F l a  1 9 8 6 ) .  C o n t r a r y  t o  t h e  p r e s e n t  l i t i g a t i o n ,  h o w e v e r ,  t h e  

a p p l i c a t i o n  i n  N a t i o n w i d e  is  s u b s t a n t i a l l y  d i s s i m i l a r  t o  t h e  

o n e  i n  t h e  p r e s e n t  c a u s e .  M o r e o v e r ,  t h e r e  was t e s t i m o n y  

f r o m  t h e  i n s u r e d  i n  t h a t  a c t i o n  t h a t  t h e  a g e n t  h a d ,  c o n t r a r y  

t o  i t s  d u t y ,  f a i l e d  t o  i n f o r m  t h e  i n s u r e d  o f  t h e  

a v a i l a b i l i t y  o f  h i g h e r  l i m i t s  a n d  f a i l e d  t o  o f f e r  t h o s e  

l i m i t s  t o  t h e  i n s u r e d .  - I d .  a t  424,  I t  a l s o  a p p e a r s ,  

c o n t r a r y  t o  t h e  p r e s e n t  case,  t h a t  t h e  a p p l i c a t i o n  was i n  

f a c t  f i l l e d  o u t  by t h e  a g e n t  r a t h e r  t h a n  t h e  i n s u r e d .  T h u s ,  

t h e  N a t i o n w i d e  d e c i s i o n  is  f a c t u a l l y  d i s t i n g u i s h a b l e  f r o m  

t h e  case a t  b a r .  To t h e  e x t e n t ,  h o w e v e r ,  t h a t  N a t i o n w i d e  

d e c i s i o n  c a n  be  c i t e d  f o r  t h e  p r o p o s i t i o n  t h a t  t h e  

e x e c u t i o n  o f  t h e  a p p l i c a t i o n  a n d  u n i n s u r e d  m o t o r i s t  

r e j e c t i o n  f o r m  i n  t h e  p r e s e n t  l i t i g a t i o n  is  n o t  b i n d i n g  

u n d e r  t h e  f a c t s  o f  t h i s  case,  i t  is  s u g g e s t e d  t h a t  t h a t  

d e c i s i o n  is  i n  e r r o r .  
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FLA. STAT. 627 .727  ( 1 )  s u p p o r t  t h e  F o u r t h  D i s t r i c t ' s  

c o n c l u s i o n  i n  t h e  p r e s e n t  l i t i g a t i o n .  A l t h o u g h  t h e  l a n g u a g e  

i n  t h e  amended s t a t u t e  is  n o t  i d e n t i c a l  t o  t h e  l a n g u a g e  i n  

t h e  r e j e c t i o n ,  i t  is  e q u a l l y  u n a m b i g u o u s ,  c l e a r  a n d  

u n e q u i v o c a l .  A s  n o t e d  by t h e  D i s t r i c t  C o u r t  t h e  s t a t u t e  was 

n o t  i n t e n d e d  t o  c h a n g e  t h e  law b u t  m e r e l y  t o  c l a r i f y  a n d  

f a c i l i t a t e  c o r r e c t  i n t e r p r e t a t i o n .  

I t  is  r e s p e c t f u l l y  s u g g e s t e d  t h a t  t h e  e x e c u t i o n  o f  t h e  

a p p l i c a t i o n ,  t h e  s e c t i o n  c o n t a i n i n g  u n i n s u r e d  m o t o r i s t  

c o v e r a g e ,  t h e  u n i n s u r e d  m o t o r i s t  r e j e c t i o n  f o r m ,  t o g e t h e r  

w i t h  t h e  i n s u r e d ' s  own t e s t i m o n y ,  c o n s t i t u t e d  a knowing 

r e j e c t i o n  o f  u n i n s u r e d  m o t o r i s t  c o v e r a g e .  Under  s u c h  

c i r c u m s t a n c e s ,  i t  was a d u t y  o f  t h e  P e t i t i o n e r  t o  go  f o r w a r d  

a n d  show why s h e  s h o u l d  n o t  be  bound by t h e  l i t e r a l ,  

unambiguous  a n d  u n e q u i v o c a l  terms a n d  c o n d i t i o n s  o f  t h o s e  

d o c u m e n t s .  No u n u s u a l  o r  e x t r a o r d i n a r y  f a c t s  o r  

c i r c u m s t a n c e s  a re  c o n t a i n e d  i n  t h e  r e c o r d  o r  p r e s e n t e d  by 

t h e  i n s u r e d  c r e a t i n g  a n y  l e g a l  e x c u s e  f r o m  t h e  i m p o r t  o f  

t h o s e  d o c u m e n t s .  

I n  t h e  p r e s e n t  case Mrs. M o o r e ' s  e x e c u t i o n  o f  t h e  

a p p l i c a t i o n  o f  u n i n s u r e d  m o t o r i s t  r e j e c t i o n  f o r m  c o n s t i t u t e  

a knowing r e j e c t i o n  o f  u n i n s u r e d  m o t o r i s t  c o v e r a g e  ( t o g e t h e r  

w i t h  h e r  own t e s t i m o n y  r e g a r d i n g  h e r  e x p l a n a t i o n  as  t o  why 

t h e  document  was n o t  r e a d  c a r e f u l l y ) .  The P e t i t i o n e r  is 

u n a b l e  t o  p o i n t  a n y  f a c t s  i n  t h e  r e c o r d  which  i n d i c a t e  t h e  

i n s u r e d ' s  r e j e c t i o n  was n o t  a knowing o n e ,  T h u s ,  t h e  
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P e t i t i o n e r  s h o u l d  n o t  b e  a l l o w e d  t o  s i g n  h e r  name t o  t h e  

i n s t r u m e n t s ,  d e n y  t h e i r  c o n t e n t s  on  t h e  g r o u n d s  t h a t  s h e  

s i g n e d  them w i t h o u t  r e a d i n g  t h e m ,  u n l e s s  a n d  u n t i l  s h e  c a n  

m 

e s t a b l i s h  f a c t s  i n d i c a t i n g  t h e  c i r c u m s t a n c e s  w h i c h  p r e v e n t e d  

h e r  f r o m  r e a d i n g  i t  o r  o t h e r w i d e  make i t  u n e q u i t a b l e .  S i n c e  

t h e r e  a re  n o  s u c h  f a c t s  i n  t h e  case a t  b a r ,  h e r  e x e c u t i o n  o f  

t h e  d o c u m e n t s  c o n s t i t u t e d  a w a i v e r  o f  u n i n s u r e d  m o t o r i s t  

c o v e r a g e .  
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a 

CONCLUSION 

F o r  t h e  f o r e g o i n g  r e a s o n s ,  t h e  R e s p o n d e n t ,  BANKERS 

INSURANCE COMPANY, would  r e s p e c t f u l l y  r e q u e s t  t h a t  t h e  

F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l s  D e c i s i o n  be a f f i r m e d ,  t h a t  

t h e  F i n a l  Judgment  i n  f a v o r  o f  t h e  P e t i t i o n e r ,  J O H N  J .  

VASQUEZ, be r e v e r s e d  w i t h  d i r e c t i o n s  f o r  t h e  T r i a l  C o u r t  t o  

e n t e r  judgment  i n  f a v o r  o f  t h e  R e s p o n d e n t ,  BANKERS INSURANCE 

COMPANY. F u r t h e r ,  t h e  R e s p o n d e n t ,  BANKERS INSURANCE 

COMPANY, would  r e s p e c t f u l l y  r e q u e s t  t h a t  t h i s  C o u r t  a n s w e r  

t h e  C e r t i f i e d  Q u e s t i o n  f r o m  t h e  F o u r t h  D i s t r i c t  i n  t h e  

a f f i r m a t i v e .  
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