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ARGUMENT 

THE TRIAL COURT PROPERLY ALLOWED THE ISSUE OF 
WHETHER A KNOWING, INFORMED REJECTION OF UNINSURED 
MOTORIST COVERAGE HAD BEEN MADE BY MRS. MOORE 
TO GO TO THE J U R Y .  

R e s p o n d e n t  a r g u e s  t h a t  s i n c e  t h e r e  w a s  a  p l a i n l y  worded  

r e j e c t i o n  w h i c h  was  s i g n e d  b y  t h e  i n s u r e d  i n  t h i s  c a s e ,  t h a t  t h e r e  

was  t h e r e f o r e  n o  q u e s t i o n  o f  f a c t  t o  be d e c i d e d  b y  t h e  j u r y .  

However ,  t h a t  a r g u m e n t  f l i e s  i n  t h e  f a c e  o f  t h i s  c o u r t ' s  h o l d i n g  

i n  K i m b r e l l  v .  G r e a t  Amer ican  I n s u r a n c e  C o . ,  420  S o .  2nd 1 0 8 6  

( F l a .  1 9 8 2 ) ,  w h e r e i n  t h e  c o u r t  h e l d  t h a t  t h e  q u e s t i o n  o f  w h e t h e r  a  

knowing  r e j e c t i o n  h a s  b e e n  made " i s  a n  i s s u e  t o  be d e c i d e d  b y  t h e  

t r i e r  o f  f a c t . "  ( a t  1 0 8 8 )  The  c o u r t  f u r t h e r  e m p h a s i z e d  t h a t  t h e  

"mak ing  o f  a n  e x p r e s s  o f f e r ,  h o w e v e r ,  i s  n o t  d i s p o s i t i v e "  o f  t h a t  

i s s u e .  ( a t  1 0 8 8 )  

R e s p o n d e n t ' s  a r g u m e n t  is  a l s o  i n c o n s i s t e n t  w i t h  t h o s e  cases 

h o l d i n g  t h a t  a  s i g n a t u r e  p u r p o r t i n g  t o  r e j e c t  u n i n s u r e d  m o t o r i s t  

c o v e r a g e  i s  n o t  c o n c l u s i v e  o f  a  knowing  r e j e c t i o n .  A m e r i c a n  

M o t o r i s t  I n s u r a n c e  Co.  v .  W e i n g a r t e n ,  355  S o .  2d 8 2 1  ( F l a .  1st DCA 

1 9 7 8 )  ; Z i s o o k  v .  S t a t e  Farm M u t u a l  A u t o m o b i l e  I n s u r a n c e  Co. ,  440 

S o .  2d 4 5 2  ( F l a .  3 r d  DCA 1 9 8 3 ) .  

R e s p o n d e n t  a r g u e s  t h a t  t h e  " g e n e r a l i z e d  l a n g u a g e "  w h i c h  is 

q u o t e d  a b o v e  f r o m  t h e  K i m b r e l l  d e c i s i o n  i s  f a c t u a l l y  a n d  l e g a l l y  

m i s p l a c e d  b e c a u s e  K i m b r e l l  d i d  n o t  d e a l  w i t h  a w r i t t e n  r e j e c t i o n .  

However ,  a  c l o s e  r e a d i n g  o f  t h e  f a c t s  i n  K i m b r e l l  show t h a t  i t  d i d  

n o t  m a t t e r  w h e t h e r  t h e  r e j e c t i o n  was  i n  w r i t i n g  o r  n o t .  I n  

K i m b r e l l ,  t h e  e m p l o y e r  t e s t i f i e d  t h a t  t h e  i n s u r a n c e  a g e n t  



s p e c i f i c a l l y  o f f e r e d  him u n i n s u r e d  m o t o r i s t  c o v e r a g e  i n  t h e  same 

amount a s  h i s  l i a b i l i t y  c o v e r a g e  a n d  t h a t  h e  s e l e c t e d  t h e  minimum 

c o v e r a g e  r e q u i r e d  u n d e r  t h e  l a w .  When a  new c o r p o r a t i o n  was 

f o r m e d ,  t h e  e m p l o y e r  s e c u r e d  t h e  same c o v e r a g e  w h i c h  was $250 ,000  

l i a b i l i t y  a n d  o n l y  $10,0B0 u n i n s u r e d  m o t o r i s t  c o v e r a g e .  Even w i t h  

t h a t  p l a i n ,  u n r e b u t t e d  t e s t i m o n y ,  t h e  t r i a l  c o u r t  d e n i e d  m o t i o n s  

f o r  summary j u d g m e n t  f i l e d  b y  b o t h  p a r t i e s  a n d  l e t  t h e  c a s e  g o  t o  

t h e  j u r y .  The j u r y  f o u n d  t h a t  t h e  i n s u r a n c e  company h a d  o f f e r e d  

t h e  e m p l o y e r  UM c o v e r a g e  i n  a n  amount  e q u a l  t o  t h e  l i a b i l i t y  

c o v e r a g e  a n d  t h a t  t h e  i n s u r e d  h a d  made a n  i n f o r m e d  d e c i s i o n  t o  

re jec t  t h a t  c o v e r a g e .  The F o u r t h  D i s t r i c t  C o u r t  a f f i r m e d  t h a t  

v e r d i c t ,  a n d  t h i s  c o u r t  a p p r o v e d  t h e  d e c i s i o n  o f  t h e  F o u r t h  

D i s t r i c t .  T h i s  c o u r t  d i d  n o t  h o l d  t h a t  t h e  t r i a l  c o u r t  s h o u l d  

h a v e  g r a n t e d  a  summary j u d g m e n t ,  b u t  i n s t e a d ,  e m p h a s i z e d  t h a t  t h e  

i s s u e  o f  w h e t h e r  a  knowing r e j e c t i o n  h a d  b e e n  made was t o  b e  

d e c i d e d  b y  t h e  t r i e r  o f  f a c t .  p e t i t i o n e r  s u b m i t s  t h a t  i t  d o e s  n o t  

m a t t e r  w h e t h e r  t h e  r e j e c t i o n  was i n  w r i t i n g  o r  n o t  b e c a u s e  i n  

K i m b r e l l ,  t h e  t e s t i m o n y  was v e r y  c l e a r  b o t h  f r o m  t h e  e m p l o y e r  a n d  

t h e  i n s u r a n c e  a g e n t  t h a t  t h e  e m p l o y e r  was  o f f e r e d  h i g h e r  l i m i t s  

a n d  t h a t  h e  s p e c i f i c a l l y  s e l e c t e d  t h e  l o w e r  l i m i t s .  Even w i t h  

t h a t ,  t h e  i s s u e  was  p r e s e n t e d  t o  t h e  j u r y .  

S i m i l a r i l y ,  i n  t h e  i n s t a n t  c a s e ,  t h e r e  was  e v i d e n c e  t h a t  Mrs. 

Moore was  o f f e r e d  UM c o v e r a g e  e q u a l  t o  l i a b i l i t y  c o v e r a g e  b u t  s h e  

r e j e c t e d  t h a t  c o v e r a g e .  However, t h e r e  was  a l s o  e v i d e n c e  t h a t  

Mrs. Moore d i d  n o t  make a n  i n f o r m e d ,  knowing  r e j e c t i o n  a n d  

t h e r e f o r e  t h a t  i s s u e  was p r o p e r l y  p r e s e n t e d  t o  t h e  j u r y  f o r  



resolution. In Kimbrell, unlike the instant case, the clear 

testimony of the insurance agent and the employer concerning the 

selection of lower limits was uncontradicted. Therefore, in 

regard to any conflicting testimony or evidence, Kimbrell is even 

weaker than the instant case, and again, that case was allowed to 

go to the jury. 

Nationwide Property and Casualty Insurance Co. v. Marchesano, 

482 So. 2d 422 (Fla. 2d DCA 1985) correctly follows the dictates 

in Kimbrell. In Marchesano, the following language appeared on the 

application: 

"Uninsured Motorist Coverage has been explained 
to me and I understand I can purchase up to 
$100,000/$300,000 limits" (and this was 
immediately preceded by) " I wish Uninsured 
Motorist Coverage with limits of $10,000/ 
$20,000 bodily injury". (at 424) 

Even though the court construed that signed acknowledgment to be a 

rejection of the $100,000/$300,000 limits, the court concluded 

that the signed rejection was not absolutely binding on the 

insured, relying on this court's decision in Kimbrell. The Second 

District Court held that the issue of a knowing rejection was to 

be decided by the trier of fact. The court emphasized that: 

any other result in this case would mean that 
a signed rejection of the type involved here 
would be fully dispositive as to their having 
been a knowing rejecting, which would be contrary 
to the dictates of Kimbrell. (at 425) 



A s  s t a t e d  i n  t h e  i n i t i a l  b r i e f ,  P e t i t i o n e r  s u b m i t s  t h a t  t h e  

M a r c h e s a n o  d e c i s i o n  i s  d i r e c t l y  i n  c o n f l i c t  w i t h  B a n k e r s  I n s u r a n c e  

Co. v .  V a s q u e z ,  483  So.  2d 440 ( F l a .  4 t h  DCA 1 9 8 5 )  , a n d  f u r t h e r ,  

s u b m i t s  t h a t  p u b l i c  p o l i c y  c o n s i d e r a t i o n s  would  d i c t a t e  t h a t  

M a r c h e s a n o  i s  t h e  c o r r e c t  d e c i s i o n .  

R e s p o n d e n t  a l s o  a r g u e s  t h a t  t h e  p o r t i o n  o f  F l o r i d a  S t a t u t e  

S e c t i o n  627 .727  ( 2 )  ( 1 9 7 7 )  i s  i n a p p r o p r i a t e  b e c a u s e  t h e r e  was no 

c l a i m  t h a t  Mrs. Moore was e n t i t l e d  t o  o r  r e q u e s t e d  $ 1 0 0 , 0 0 0 /  

$ 3 0 0 , 0 0 0  U M  c o v e r a g e .  The r e l e v a n t  p o r t i o n  o f  t h a t  s t a t u t e  s t a t e s  

t h a t :  

I f . . .  t h e  i n s u r e r  s h a l l  make a v a i l a b l e ,  a t  
t h e  w r i t t e n  r e q u e s t  o f  t h e  i n s u r e d ,  l i m i t s  
up  t o  $ 1 0 0 , 0 0 0  e a c h  p e r s o n ,  $ 3 0 0 , 0 0 0  e a c h  
o c c u r a n c e ,  i r r e s p e c t i v e  o f  t h e  l i m i t s  o f  
b o d i l y  i n j u r y  l i a b i l i t y  p u r c h a s e d  ..." 

The F o u r t h  D i s t r i c t  C o u r t  h a s  c o n s t r u e d  t h a t  p o r t i o n  o f  t h e  

s t a t u t e  t o  mean t h a t  t h e  i n s u r e r  m u s t  make known t h a t  upon w r i t t e n  

r e q u e s t  o f  t h e  i n s u r e d ,  t h o s e  h i g h e r  l i m i t s  would  b e  a v a i l a b l e .  

L u s t i g  v .  C o l o n i a l  Penn I n s u r a n c e  Co. ,  406 S o .  2d 5 4 3  ( F l a .  4 t h  

DCA 1 9 8 1 ) ,  f o o t n o t e  2 .  

T h e r e f o r e ,  i n  o r d e r  t o  h a v e  a  v a l i d ,  i n f o r m e d  r e j e c t i o n ,  y o u  

m u s t  f i r s t  o f  a l l  h a v e  a n  i n f o r m i n g  o f f e r .  I t  i s  c l e a r  f r o m  t h e  

a p p l i c a t i o n  i n  t h i s  c a s e  t h a t  R e s p o n d e n t  f a i l e d  t o  make known t h a t  

upon w r i t t e n  r e q u e s t  o f  t h e  i n s u r e d ,  l i m i t s  o f  $ 1 0 0 , 0 0 0 /  

$ 3 0 0 , 0 0 0  U M  c o v e r a g e  would  b e  a v a i l a b l e  r e g a r d l e s s  o f  t h e  b o d i l y  

i n j u r y  l i a b i l i t y  l i m i t s .  B e c a u s e  R e s p o n d e n t  f a i l e d  t o  a d v i s e  M r s .  

Moore o f  - a l l  o f  t h e  a v a i l a b l e  o p t i o n s ,  t h e r e  was n e v e r  a n  i n f o r m e d  

r e j e c t i o n .  S e e ,  e . g . ,  Lumberman 's  M u t u a l  C a s u a l t y  Co. v .  B e a v e r ,  



355 S o .  2d 5 4 3  ( F l a .  4 t h  DCA 1 9 8 1 ) ;  R e a l i n  v .  S t a t e  Farm F i r e  a n d  

C a s u a l t y  C o . ,  418 S o .  2d 4 3 1  ( F l a .  3 r d  DCA 1 9 8 2 ) .  R e s p o n d e n t ' s  

a r g u m e n t  t h a t  s i n c e  t h e  a p p l i c a t i o n  o f f e r e d  UM l i m i t s  o f  

$ 1 0 , 0 0 0 / $ 2 0 , 0 0 0  ( w h i c h  would  b e  e q u a l  t o  t h e  l i a b i l i t y  l i m i t s )  

t h e n  t h e r e  was  a n  i n f o r m e d  o f f e r  t o t a l l y  i g n o r e s  F l o r i d a  S t a t u t e  

S e c t i o n  6 2 7 . 7 2 7 ( 2 )  ( 1 9 7 7 )  a n d  t h e  Lumberman ' s  M u t u a l  a n d  L u s t i g  

d e c i s i o n s .  

R e s p o n d e n t ' s  a t t e m p t s  t o  d i s t i n g u i s h  t h e  v a r i o u s  o t h e r  c a s e s  

c i t e d  b y  t h e  P e t i t i o n e r  i n  h i s  i n i t i a l  b r i e f  a l s o  f a i l .  The 

summary o f  t h e  R e s p o n d e n t ' s  p o s i t i o n  i s  t h a t  t h i s  c a s e  s h o u l d  b e  

d e c i d e d  s t r i c t l v  o n  a  c o n t r a c t  b a s i s  a n d  t h a t  b e c a u s e  Mrs. Moore 

s i g n e d  w h a t  p u r p o r t e d  t o  b e  a  r e j e c t i o n  o f  u n i n s u r e d  m o t o r i s t  

c o v e r a g e  t h e n  t h a t  s i g n a t u r e  s h o u l d  b e  b i n d i n g .  However ,  t h e  

s u b j e c t  o f  u n i n s u r e d  m o t o r i s t  c o v e r a g e  i s  a  c o m p l e x  a r e a  o f  t h e  

l a w  w i t h  s t r o n g  p u b l i c  p o l i c y  a r g u m e n t s  t o  c o n s i d e r .  A s  t h e  

M a r c h i s a n o  d e c i s i o n  s t a t e d ,  t h e s e  t y p e s  o f  a v e r a g e  c a s e s  c a n n o t  b e  

d e c i d e d  s t r i c t l y  u n d e r  g e n e r a l  c o n t r a c t  p r i n c i p l e s .  One m u s t  a l s o  

c o n s i d e r  t h e  p u b l i c  p o l i c y  w h i c h  f a v o r s  u n i n s u r e d  m o t o r i s t s  

p r o t e c t i o n  f o r  t h e  g e n e r a l  p u b l i c ,  a n d  a l s o  t h e  f a c t  t h a t  t h e  

g e n e r a l  p u b l i c ,  when d e a l i n g  w i t h  u n i n s u r e d  m o t o r i s t s  c o v e r a g e ,  is 

s i m p l y  n o t  a t  a r m s  l e n g t h  w i t h  t h e  i n s u r a n c e  company o r  t h e  

i n s u r a n c e  a g e n t .  

P e t i t i o n e r  would  t h e r e f o r e  s u b m i t  t h a t  i n  a  s i t u a t i o n  s u c h  a s  

t h e  i n s t a n t  c a s e  w h e r e  numerous  f a c t s  a r e  i n v o l v e d  which  c o n c e r n  

t h e  i s s u e  o f  w h e t h e r  a  knowing r e j e c t i o n  h a s  b e e n  made,  t h e n  t h o s e  

v a r i o u s  f a c t s  s h o u l d  b e  s u b m i t t e d  t o  t h e  t r i e r  o f  f a c t  s o  t h a t  a  

d e c i s i o n  c a n  b e  r e a c h e d .  



CONCLUSION 

For  t h e  r e a s o n s  s t a t e d  h e r e i n ,  t h e  f i n a l  judgment e n t e r e d  i n  

f a v o r  o f  t h e  P e t i t i o n e r  s h o u l d  b e  a f f i r m e d .  
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