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PRELIMINARY STATEMENT 

Responden t ,  McGOWAN ELECTRIC SUPPLY COMPANY, w i l l  b e  

r e f e r r e d  t o  a s  McGowan. P e t i t i o n e r ,  ALAN CHEEK, w i l l  b e  r e f e r r e d  

t o  as  Cheek. 

R e f e r e n c e s  t o  t h e  Record on  Appea l  w i l l  b e  d e s i g n a t e d  by "R" 

and t h e  S u p p l e m e n t a l  Record by "Supp.R." f o l l o w e d  by t h e  

a p p r o p r i a t e  page  number i n  p a r e n t h e s e s .  

R e f e r e n c e s  t o  e x h i b i t s  are  p r e f a c e d  "RX" f o r  Responden t .  

R e f e r e n c e s  t o  t h e  p a g e s  o f  t h e  Appendix which is i n c o r p o r a t e d  i n  

t h i s  B r i e f  are d e s i g n a t e d  by "App" and t h e  page  number i n  

p a r e n t h e s e s .  

Responden t  d o e s  n o t  a c c e p t  t h e  S t a t e m e n t  o f  t h e  Case and 

S t a t e m e n t  o f  t h e  F a c t s  s e t  f o r t h  i n  P e t i t i o n e r ' s  I n i t i a l  B r i e f  

and t h e r e f o r e  s u b m i t s  a s e p a r a t e  S t a t e m e n t  o f  t h e  Case and 

S t a t e m e n t  o f  t h e  F a c t s .  

STATEMENT OF THE CASE 

McGowan was t h e  p l a i n t i f f  i n  a n  a c t i o n  f i l e d  on  March 1 6 ,  

1979 ,  i n  t h e  C i r c u i t  C o u r t  o f  Leon County s e e k i n g  r e c o v e r y  on a 

p r o m i s s o r y  n o t e  e x e c u t e d  by Cheek and one  Thomas Cook. (R-1-2).  

Cheek f i l e d  h i s  answer  and a f f i r m a t i v e  d e f e n s e s .  (R-4-7). 

P l a i n t i f f ' s  m o t i o n  f o r  summary judgment was d e n i e d .  

(R-14).  Cheek f i l e d  a n  o f f e r  o f  judgment  d a t e d  March 1 9 ,  1980 

and s e r v e d  an  amended o f f e r  o f  judgment by hand d e l i v e r y  on March 



24 ,  1980.  (R-13,16) .  N e i t h e r  o f  t h e s e  o f f e r s  was a c c e p t e d  by 

McGowan and t h e  c a u s e  p r o c e e d e d  t o  a j u r y  t r i a l  commencing A p r i l  

3 ,  1980.  (Supp.R-3).  Cook was a n o m i n a l  p a r t y  o n l y  a t  t h e  t r i a l  

s i n c e  h e  was n e v e r  s e r v e d  w i t h  p r o c e s s .  

A f t e r  a l l  t e s t i m o n y  and e v i d e n c e  was p r e s e n t e d  a t  t h e  f i r s t  

t r i a l ,  t h e  c o u r t  w i t h d r e w  t h e  c a u s e  f rom t h e  j u r y  and c o n t i n u e d  

t h e  c a s e  f o r  f i n a l  a rgumen t  on A p r i l  23,  1980.  (R-220-228; 

Supp.R-3). S u b s e q u e n t l y ,  a judgment  was e n t e r e d  f o r  McGowan i n  

t h e  amount o f  $17 ,712 .37  w i t h  s t r u c t u r e d  payments .  (R-19-20). 

A t t o r n e y ' s  f e e s  were  a l so  o r d e r e d  r e c o v e r a b l e  by  McGowan i n  t h e  

amount o f  $9 ,500 .  (R-307,308) .  

On a p p e a l  t o  t h e  D i s t r i c t  C o u r t ,  t h e  f i n a l  judgment  was 

v a c a t e d  and t h e  c a u s e  remanded t o  " p r o c e e d  w i t h  a j u r y  t r i a l  o n  

a l l  i s s u e s . "  Cheek v. McGowan E l e c t r i c  S u p p l y  Co.,  404 So.2d 834 

( F l a .  1st DCA 1 9 8 1 ) .  

The s econd  t r i a l  commenced on  December 1 4 ,  1982 ,  l a s t i n g  t w o  

d a y s .  (R-493-869).  A t  t h e  c o n c l u s i o n  o f  C h e e k ' s  case, McGowan 

moved f o r  a d i r e c t e d  v e r d i c t  i n  i ts  f a v o r .  (R-703-707).  The 

c o u r t  r e s e r v e d  r u l i n g  o n  t h i s  m o t i o n  (R-708-709) and  McGowan 

p r e s e n t e d  r e b u t t a l  e v i d e n c e  d i r e c t e d  t o  C h e e k ' s  a f f i r m a t i v e  

d e f e n s e s .  McGowan's renewed m o t i o n  f o r  a d i r e c t e d  v e r d i c t  a t  t h e  

c o n c l u s i o n  o f  t h e  case was d e n i e d .  (R-769-772). 

The t r i a l  c o u r t  s u b m i t t e d  a s p e c i a l  i n t e r r o g a t o r y  v e r d i c t  t o  

t h e  j u r y  (R-357-358),  a p a r t  o f  which was o b j e c t e d  to  by 

McGowan. (R-811-815, 865)  . The j u r y  r e t u r n e d  i t s  v e r d i c t  



f i n d i n g  t h a t  t h e r e  were c h a r g e s  t o  t h e  a c c o u n t  which were n o t  

w i t h i n  t h e  c o n t e m p l a t i o n  o f  t h e  ag reemen t ;  t h a t  t h e r e  were 

$17 ,163  i n  improper  c h a r g e s  to  t h e  a c c o u n t ,  65 p e r c e n t  o f  which 

was a t t r i b u t e d  t o  McGowan's f a u l t  and  3 5  p e r c e n t  t o  C h e e k ' s  

f a u l t .  (R-357-358) (App-2-3). 

F o l l o w i n g  r e t u r n  o f  t h e  v e r d i c t ,  McGowan moved f o r  a  

judgment  i n  a c c o r d a n c e  w i t h  i t s  mot ion  f o r  d i r e c t e d  v e r d i c t  o r ,  

i n  t h e  a l t e r n a t i v e ,  f o r  a  new t r i a l .  (R-361-365).  I t s  Motion 

f o r  A t t o r n e y ' s  F e e s  and Motion t o  Tax C o s t s  f o l l o w e d .  (R-366- 

372 ,  373-374) ,  Cheek f i l e d  h i s  Motion t o  E n t e r  F i n a l  Judgment  

f o r  D e f e n d a n t  (R-375 ,376) ,  Motion t o  Tax C o s t s  (R-377) ,  and 

Motion t o  Impose S t a t u t o r y  P e n a l t y  R e :  F i n a n c e  C h a r g e s .  (R-378- 

3 8 0 ) .  The c o u r t  d i s p o s e d  o f  t h e s e  m o t i o n s  by o r d e r  e n t e r e d  on  

A p r i l  27,  1983 ,  d e n y i n g  a l l  m o t i o n s  o t h e r  t h a n  t h e  m o t i o n s  t o  t a x  

a t t o r n e y ' s  f e e s  and costs and to  e n t e r  f i n a l  judgment .  (R-386) .  

The c o u r t  e n t e r e d  i t s  f i n a l  judgment on  A p r i l  27 ,  1983 ,  

award ing  McGowan $7 ,223 .93 ,  p l u s  i n t e r e s t  o f  $3 ,268 .55 ,  computed 

a t  9  p e r c e n t  f rom A p r i l  1 8 ,  1978 ,  and  t h e  c o u r t  r e s e r v e d  

j u r i s d i c t i o n  t o  t a x  c o s t s  and a t t o r n e y 1  s f e e s .  (R-397-400) . 
F o l l o w i n g  e n t r y  o f  t h e  f i n a l  judgment ,  Cheek f i l e d  a  Motion 

t o  A l t e r  Judgment .  (R-401-403). McGowan renewed i t s  Motion f o r  

A t t o r n e y ' s  F e e s  and b o t h  p a r t i e s  s o u g h t  t o  t a x  costs i n  t h e i r  

f a v o r .  By a n  o r d e r  e n t e r e d  J u l y  1 5 ,  1983 ,  t h e  c o u r t  d e n i e d  

C h e e k ' s  Motion t o  A l t e r  Judgment ;  d e n i e d  McGowan's Motion f o r  



Attorney's Fees; taxed costs in favor of McGowan; and denied 

Cheek's Motion to Tax Costs. (R-427-428). 

McGowan timely filed a Motion to Reconsider Its Entitlement 

to Attorney's Fees on the basis of case authority reported after 

the initial hearing on the attorney's fees question. 

(R-429-430). The trial court granted the motion and receded from 

its previous ruling that McGowan had waived its entitlement to 

attorney's fees. (R-474-475) . 
Notices of Appeal and Cross-Appeal to the District Court of 

Appeal, First District, were filed by Cheek and McGowan 

respectively. (R-473,476). On August 20, 1985, the district 

court affirmed the decision of the trial court, but certified the 

question regarding the recovery of attorney's fees. Cheek v. 

McGowan Electric Supply Co., 483 So.2d 1373 (Fla. 1st DCA 

1985) . (App-14-23) . The court also af f irmed the trial court' s 

denial of McGowan's motion for directed verdict. In a separate 

order, McGowan's motion for appellate attorney's fees was 

denied. (App-23). 

Petitions for rehearing and clarification were filed by the 

parties. On March 11, 1986, the court entered its opinion on 

rehearing certifying four additional questions of great public 

importance, all of which relate the efficacy of Cheek's amended 

offer of judgment hand delivered on the tenth day before the 

first trial. The opinion also reaffirmed McGowan's motion for 

attorney's fees on appeal. 



STATEMENT OF THE FACTS 

On A p r i l  1 8 ,  1978 ,  A lan  Cheek and Thomas L.  Cook e a c h  s i g n e d  

and d e l i v e r e d  t o  McGowan a p r o m i s s o r y  n o t e  f o r  $22 ,620 .66 .  (R-2; 

App-1; X X - 1 ) .  The n o t e  was d e l i v e r e d  i n  s a t i s f a c t i o n  o f  a p a s t  

d u e  a c c o u n t  r e c e i v a b l e  f o r  g o o d s  p u r c h a s e d  by Cook f rom McGowan 

under  a c r e d i t  a r r a n g e m e n t  p a r t i c i p a t e d  i n  by Cheek.  (R-644- 

6 4 6 ) .  The n o t e  p r o v i d e d :  

The makers and e n d o r s e r s  h e r e o f  e a c h  
e x p r e s s l y  wa ive  p r e s e n t m e n t ,  p r o t e s t ,  n o t i c e  
o f  p r o t e s t  and n o t i c e  o f  d i s h o n o r  and a g r e e  t o  
pay  a l l  costs,  i n c l u d i n g  a r e a s o n a b l e  
a t t o r n e y ' s  f e e ,  whe the r  s u i t  b e  b r o u g h t  or 
n o t ,  i f  a f t e r  m a t u r i t y  o f  t h i s  n o t e  or d e f a u l t  
h e r e u n d e r  c o u n s e l  s h a l l  b e  employed t o  co l l ec t  
t h i s  n o t e  or a n y  i n s t a l l m e n t  o f  p r i n c i p a l  or 
i n t e r e s t  d u e  h e r e u n d e r .  

Cheek made t h r e e  $1000 paymen t s  on  t h e  n o t e  and d e f a u l t e d .  

S u b s e q u e n t  d i s c u s s i o n s  be tween  Cheek and  McGowan r e s u l t e d  i n  t h e  

n o t e  b e i n g  c a l l e d .  Cheek t h e n  s o u g h t  t h e  a d v i c e  o f  h i s  a t t o r n e y  

and  t h i s  l i t i g a t i o n  e n s u e d .  (R-648-649). The s t o r y  o f  t h i s  

l a w s u i t  is  as f o l l o w s :  

McGowan is a n  e l e c t r i c a l  w h o l e s a l e r  d e a l i n g  p r i m a r i l y  w i t h  

e l e c t r i c a l  c o n t r a c t o r s .  McGowan had been  s e l l i n g  mater ia ls  t o  

Thomas Cook, a n  e l e c t r i c a l  c o n t r a c t o r ,  f o r  some t i m e .  A l t h o u g h  

work ing  c l o s e l y  w i t h  Cook t o  h e l p  him k e e p  h i s  a c c o u n t  unde r  

c o n t r o l ,  when t h e  a c c o u n t  g rew t o  a " r a t h e r  l a r g e  s i z e , "  McGowan 

a d v i s e d  Cook h e  c o u l d  no  l o n g e r  buy m e r c h a n d i s e  on  c r e d i t .  (X-  

7 1 4 ) .  Cook announced  he  had been  t a l k i n g  w i t h  some p e o p l e  a b o u t  



coming i n t o  h i s  b u s i n e s s  t o  a s s i s t  him f i n a n c i a l l y  i n  k e e p i n g  t h e  

b u s i n e s s  g o i n g .  McGowan in fo rmed  Cook t h a t  t h e y  would be g l a d  t o  

work w i t h  him i f  he  c o u l d  b r i n g  someone i n  t o  g u a r a n t e e  p a y i n g  h i s  

b i l l s ,  b u t  t h a t  i t  would n o t  s e l l  him "any  more m e r c h a n d i s e  b a s e d  

on  [ h i s ]  c r e d i t ,  p e r i o d . "  (R-715) . 
One o f  t h e  p e o p l e  t o  whom Cook had been  t a l k i n g  was A lan  

Cheek. Cook t o l d  McGowan t h a t  he  had worked o u t  s o m e t h i n g  w i t h  

Cheek and t h a t  Cheek would be g e t t i n g  i n  t o u c h  w i t h  McGowan. 

(R-716) .  

A f t e r  s e v e r a l  j o b s  i n  t h e  a u t o m o t i v e - r e l a t e d  a r e a ,  Alan  Cheek 

s e t t l e d  i n t o  f u l l - t i m e  c o n s t r u c t i o n  i n  e a r l y  1975.  (R-612-613). 

Most o f  C h e e k ' s  c o n s t r u c t i o n  w o r k  was r e s i d e n t i a l  j o b s  and i n v o l v e d  

m a i n l y  " s p e c "  h o u s e s .  (R-614-615). Cheek f i r s t  m e t  Cook when he  

was 20 y e a r s  o l d .  When Cheek went  i n t o  t h e  c o n s t r u c t i o n  b u s i n e s s ,  

Cook became h i s  e l e c t r i c a l  s u b c o n t r a c t o r .  (R-615-619).  Cook had 

done  a l l  o f  C h e e k ' s  e l e c t r i c a l  work f o r  a b o u t  t w o  y e a r s  b e f o r e  

C h e e k ' s  i n v o l v e m e n t  w i t h  McGowan. (R-618).  

Some t i m e  i n  1977 ,  Cook a p p r o a c h e d  Cheek and  t o l d  him t h a t  "he  

was r u n n i n g  a  l i t t l e  b i t  t i g h t "  and t h a t  i n  o r d e r  t o  c o n t i n u e  t o  

work on  C h e e k ' s  j o b s ,  h e  needed  more c o l l a t e r a l  f o r  h i s  a c c o u n t  

w i t h  McGowan. Cheek a g r e e d  t o  c o - s i g n  on  t h e  a c c o u n t  w i t h  him. 

(R-619) . 
L. R. ( S k e e t e r )  McGowan r e t u r n e d  C h e e k ' s  t e l e p h o n e  c a l l  on  

F e b r u a r y  1 7 ,  1977. They d i s c u s s e d  t h e  f a c t  t h a t  Cook had no c r e d i t  

w i t h  McGowan. Cheek i n d i c a t e d  he m i g h t  be  w i l l i n g  t o  g u a r a n t e e  



some p u r c h a s e s .  Cheek had p r e v i o u s l y  opened  c r e d i t  a c c o u n t s  a t  

McGowan's l i g h t i n g  f i x t u r e  b u s i n e s s  which h e  h a n d l e d  well  and 

t h e r e f o r e  was c o n s i d e r e d  c r e d i t - w o r t h y  by McGowan. (R-721-723). 

McGowan a d v i s e d  Cheek h e  would be happy t o  e x t e n d  c r e d i t  t o  him, 

b u t  would n o t  e x t e n d  any  more c r e d i t  t o  Cook .  McGowan t o l d  Cheek 

t h a t  he  would work w i t h  him any  way h e  wanted to; t h a t  h e  would 

s end  him t h e  c o p i e s  o f  t h e  i n v o i c e s ;  t h a t  he  would i s s u e  him 

p u r c h a s e  o r d e r s ;  o r ,  t h a t  h e  would d o  it any  way Cheek wanted t o  t o  

h e l p  Cheek m o n i t o r  t h e  a c c o u n t ;  b u t  t h a t  h e  was l o o k i n g  t o  Cheek t o  

g u a r a n t e e  t h e  a c c o u n t .  (R-723). 

Cheek g a v e  McGowan no  i n s t r u c t i o n s  f o r  h a n d l i n g  t h e  a c c o u n t .  

Cheek i n d i c a t e d  t h a t  he  would p u t  some th ing  i n  w r i t i n g  e i t h e r  on  

h i s  own l e t t e r h e a d  or on McGowan's form. (R-723-724). Sometime 

a f t e r  t h e i r  c o n v e r s a t i o n ,  Cheek came down t o  McGowan's and s i g n e d  

McGowan's c r e d i t  a p p l i c a t i o n .  (R-724; R X - 1 ) .  

When Cheek went  t o  McGowan's t o  s i g n  on t h e  a c c o u n t  f o r  Cook, 

h e  t e s t i f i e d  t h a t  he  t o l d  t h e  McGowan p e o p l e  t h a t  he  would be 

r e s p o n s i b l e  f o r  or g u a r a n t e e  t h e  m a t e r i a l s  f o r  "my j o b s  and  my j o b s  

o n l y . "  (R-620) . The c r e d i t  a p p l i c a t i o n  t h a t  was s i g n e d  by Cheek 

c o n t a i n e d  t h e  f o l l o w i n g  wording:  

"We t h e  u n d e r s i g n e d  d o  h e r e b y  g i v e  o u r  
p e r s o n a l  g u a r a n t e e  o f  payment f o r  a l l  d e b t s  
i n c u r r e d  and a n y  f i n a n c e  c h a r g e s  i n c u r r e d  d u e  
to  l a t e  payments  on  open  a c c o u n t  w i t h  McGowan 
E lec t r i c  S u p p l y  Co .  by Thomas L. Cook - 
S p e c i a l  Account  - Alan  Cheek J o b s  or by u s  and 
a g r e e  to  pay  a l l  c o u r t  costs and s e l l e r ' s  
a t t o r n e y ' s  f e e s  i f  l e g a l  a c t i o n  s h o u l d  e v e r  
become n e c e s s a r y  t o  c o l l e c t  a n y  amounts  
owing. " 



(RX-1)  . 
Cheek n e v e r  g a v e  a n y  t h o u g h t  t o  t h e  f a c t  t h a t  Cook m i g h t  

c h a r g e  m a t e r i a l s  t o  t h e  a c c o u n t  t h a t  would b e  u sed  i n  j o b s  o t h e r  

t h a n  C h e e k ' s .  Cheek n e v e r  r e q u e s t e d  a n y t h i n g  f rom McGowan a b o u t  

i n v o i c e s  or t h i n g s  o f  t h a t  n a t u r e  and  j u s t  assumed McGowan would 

p o l i c e  t h e  a c c o u n t  t o  see t h a t  Cook d i d  n o t  c h a r g e  a n y t h i n g  t o  t h e  

a c c o u n t  t h a t  was n o t  t o  b e  u sed  i n  C h e e k ' s  j o b s .  (R-621-623).  

Cheek h i m s e l f  d i d  n o t  know how many j o b s  h e  had g o i n g  on  a t  o n e  

t i m e  and  d i d  n o t  f u r n i s h  McGowan w i t h  a l i s t  o f  j o b s  f o r  which  

c h a r g e s  would b e  p e r m i t t e d .  (R-621-622) . 
A f t e r  t h e  c r e d i t  a p p l i c a t i o n  was s i g n e d  by Cheek i n  March 

1977 ,  t h e  a c c o u n t  became p a s t  d u e  i n  mid-June p r o m p t i n g  S k e e t e r  

McGowan t o  t e l e p h o n e  Cheek and a d v i s e  him o f  t h e  a c c o u n t  s t a t u s .  

Cheek i n d i c a t e d  he  had been  p a y i n g  Cook a l l  a l o n g ;  t h a t  h e  owed 

Cook some money a t  t h a t  t i m e  and i m p l i e d  t h a t  h e  would h a v e  some 

money coming t o  McGowan. (R-724) . 
McGowan n e x t  c o n t a c t e d  Cheek o n  Augus t  1 8 ,  1977 ,  and  a d v i s e d  

t h a t  t h e  a c c o u n t  b a l a n c e  was t h e n  o v e r  $8 ,600 .  Cheek s t a t e d  t h a t  

h e  had p a i d  Cook t o  d a t e ,  b u t  t h a t  "he  would make some c a l l s . "  

McGowan i n d i c a t e d  t o  Cheek t h a t  h e  was n o t  " d u n n i n g  him" a t  t h a t  

t i m e  b u t  wanted  t o  k e e p  him i n f o r m e d  a s  t o  wha t  was g o i n g  o n  w i t h  

t h e  a c c o u n t .  (R-725) . 
Cheek c a l l e d  McGowan o n  Augus t  2 9 ,  1977 ,  and  e x p r e s s e d  c o n c e r n  

t h a t  t h e  a c c o u n t  b a l a n c e  was too l a r g e ;  t h a t  McGowan was n o t  b e i n g  

p a i d ;  a n d ,  t h a t  h e ,  Cheek ,  would h a v e  t o  p a y  f o r  t h e  mate r ia l s  



twice. McGowan a g a i n  a d v i s e d  Cheek t h a t  Cook had no c r e d i t ;  t h a t  

o n l y  h e ,  Cheek,  had c r e d i t  w i t h  McGowan and t h a t  McGowan would n o t  

keep  t h e  a c c o u n t  open  u n l e s s  Cheek c o n t i n u e d  t o  g u a r a n t e e  it .  

Cheek r e s o l v e d  t o  keep  t h e  a c c o u n t  open .  McGowan s u g g e s t e d  t h a t  

Cheek s t a r t  u s i n g  j o i n t  c h e c k s  ( c h e c k s  made p a y a b l e  j o i n t l y  t o  Cook 

and  McGowan) so t h a t  Cook c o u l d  n o t  c a s h  t h e  c h e c k s  w i t h o u t  

McGowan's e n d o r s e m e n t  and t h e r e b y  e n s u r e  payment f o r  t h e  

m a t e r i a l s .  However, McGowan n e v e r  r e c e i v e d  any  j o i n t  c h e c k s .  

(R-727-728). 

McGowan t e l e p h o n e d  Cheek t h e  n e x t  d a y  t o  l e t  him know t h a t  t h e  

a c c o u n t  was l a r g e r  t h a n  t h e y  had p r e v i o u s l y  d i s c u s s e d ;  t h a t  

a l t h o u g h  a  $3,000 payment had been  a p p l i e d  a g a i n s t  t h e  a c c o u n t ,  i t  

was s t i l l  o v e r  $9 ,000  a s  o f  Augus t  25,  1977.  Cheek e x p r e s s e d  

c o n c e r n  t h a t  i f  he  " c u t  o f f "  Cook, h e  would n e v e r  g e t  even  and t h a t  

h e  had t o  k e e p  Cook i n  b u s i n e s s  i n  o r d e r  to  g e t  e v e n  w i t h  him. 

McGowan a g a i n  admonished Cheek t h a t  t h e  a c c o u n t  was b a s e d  s o l e l y  on 

h i s  ( C h e e k ' s )  c r e d i t  and t h a t  a s  l o n g  a s  h e  was g u a r a n t e e i n g  i t ,  

McGowan would k e e p  i t  open ;  t h a t  when Cheek s a i d  t o  close i t ,  i t  

would be  c l o s e d .  (R-728).  

Cheek and McGowan n e x t  c o n v e r s e d  a b o u t  t h e  a c c o u n t  on 

September  1 5 ,  1977.  McGowan informed Cheek t h a t  t h e  a c c o u n t  had 

i n c r e a s e d  " a  l i t t l e ,  b u t  v e r y  l i t t l e , "  and t h a t  i f  Cheek wanted i t  

c l o s e d ,  h e  would close it .  (R-729).  

The n e x t  d i s c u s s i o n  between Cheek and McGowan was on  O c t o b e r  

31 ,  1977. Cheek was i n fo rmed  t h a t  t h e  a c c o u n t  was now o v e r  



$15,000.  Cheek i n d i c a t e d  he  would g e t  w i t h  Cook t o  see what  c o u l d  

be done  a b o u t  it .  (R-730) .  

On November 3 0 ,  1977 ,  f u r t h e r  d i s c u s s i o n  t o o k  p l a c e .  The 

b a l a n c e  was t h e n  o v e r  $17 ,000 .  Cheek i n d i c a t e d  t h a t  he  had n o t  

been  u s i n g  j o i n t  c h e c k s  b e c a u s e  h e  knew Cook needed  t h e  money f o r  

o t h e r  materials  and t o  meet p a y r o l l .  McGowan s u g g e s t e d  t h a t  Cheek 

u s e  t w o  c h e c k s  t o  p a y  Cook; o n e  a j o i n t  c h e c k  w i t h  McGowan f o r  

mater ia ls  and a s i n g l e  c h e c k  t o  Cook t o  b e  u sed  f o r  o t h e r  t h i n g s .  

(R-730-731) . 
A p p r o x i m a t e l y  t h r e e  weeks l a t e r ,  on  December 20 ,  1977 ,  McGowan 

a d v i s e d  Cheek t h a t  t h e  a c c o u n t  was "now o v e r  $20,000."  Cheek 

i n d i c a t e d  t h a t  " t h a t  was it; he  c o u l d  n o t  g o  a n y  f u r t h e r . "  Cheek 

i n s t r u c t e d  McGowan t o  c u t  t h e  a c c o u n t  o f f  and t h a t  h e  would s e n d  

him a c h e c k  f o r  a p p r o x i m a t e l y  $2,600 t h e  f o l l o w i n g  week. McGowan 

c u t  t h e  a c c o u n t  o f f ,  b u t  d i d  n o t  r e c e i v e  t h e  p romised  c h e c k .  

(R-731) . 
A f t e r  t h e  a c c o u n t  was c u t  o f f ,  Cheek c a l l e d  McGowan on t h r e e  

d i f f e r e n t  o c c a s i o n s  and r e q u e s t e d  t h a t  Cook b e  a l l o w e d  t o  c h a r g e  

materials  t o  t h e  a c c o u n t .  T h e s e  were a l l  app roved  by McGowan. 

(R-731-732) . When no  payments  were f o r t h c o m i n g  on  t h e  a c c o u n t ,  

McGowan in fo rmed  Cheek t h a t  he  would b e  g l a d  t o  work w i t h  him on  

s e t t i n g  terms f o r  p a y i n g  t h e  a c c o u n t .  T h i s  l e d  t o  Cheek s i g n i n g  

t h e  p r o m i s s o r y  n o t e  as  r e l a t e d  above .  (R-732-733). 

Cheek r e c a l l e d  d i s c u s s i n g  t h e  a c c o u n t  b a l a n c e  f rom t i m e  t o  

t i m e  w i t h  McGowan and f o l l o w i n g  up  t h o s e  d i s c u s s i o n s  w i t h  i n q u i r i e s  



t o  Cook. Cook t o l d  him t h a t  h e  was e x p e c t i n g  d r a w s  f rom o t h e r  j o b s  

and would u s e  t h i s  money t o  t a k e  care o f  t h e  a c c o u n t .  (R-623- 

6 2 9 ) .  When t h e  a c c o u n t  r e a c h e d  $15 ,000 ,  Cheek r e a l l y  became u p s e t  

and  " r a k e d  Cook o v e r  t h e  coals" a s  t o  why h e  was n o t  p a y i n g  o n  t h e  

a c c o u n t .  A f t e r  Cook e x p l a i n e d  t h a t  h e  was h a v i n g  p e r s o n a l  

p r o b l e m s ,  Cheek a g r e e d  t o  " r i d e  w i t h  him a l i t t l e  b u t  more" u n t i l  

i t  c o u l d  b e  s t r a i g h t e n e d  o u t .  (R-630-631). Cheek remembered 

f r e e z i n g  t h e  a c c o u n t  when i t  r e a c h e d  $20 ,000  and  d i r e c t i n g  McGowan 

n o t  t o  p e r m i t  a n y  more c h a r g e s  t o  it. (R-632).  Cheek t h e n  h i r e d  a 

new e l e c t r i c a l  s u b c o n t r a c t o r  t o  h a n d l e  h i s  new j o b s  and  a few o f  

t h e  o l d  j o b s  t h a t  Cook had worked on .  (R-639).  

I t  n e v e r  dawned o n  Cheek t h a t  Cook may h a v e  c h a r g e d  mater ia ls  

t o  t h e  a c c o u n t  which  were n o t  u sed  o n  h i s  j o b s ,  u n t i l ,  a f t e r  

d e f a u l t i n g  o n  t h e  n o t e  t o  McGowan, Cheek c o n f e r r e d  w i t h  h i s  

l a w y e r .  Cheek s i m p l y  t r u s t e d  McGowan t o  k e e p  u p  w i t h  t h e  mater ia ls  

t h a t  went  t o  h i s  j o b s  e v e n  t h o u g h  h e  h i m s e l f  d i d  n o t  know how many 

j o b s  h e  had g o i n g  d u r i n g  t h e  t i m e  s p a n  o f  t h e  a c c o u n t .  (R-648- 

6 6 3 ) .  

Cheek acknowledged  t h a t  h e  g a v e  McGowan no i n f o r m a t i o n  a b o u t  

h i s  j o b s  a t  t h e  t i m e  t h e  a c c o u n t  was se t  up.  H e  f u r t h e r  

acknowledged  t h a t  h e  d i d  n o t  t e l l  McGowan t h a t  h e  was g u a r a n t e e i n g  

o n l y  materials  t h a t  were g o i n g  t o  b e  i n c o r p o r a t e d  i n  h i s  j o b s ,  a s  

opposed  t o  mater ia ls  p u r c h a s e d  f o r  h i s  j o b s .  (R-657 ,661) .  H e  was 

a l so  aware t h a t  McGowan s o l d  i t s  mater ia l  o v e r  t h e  c o u n t e r ,  a s  

o p p o s e d  to  d e l i v e r i n g  g o o d s  t o  a j o b  s i t e .  (R-661-662).  The 



$20 ,000  a c c o u n t  b a l a n c e  d i d  n o t  a l e r t  Cheek t o  t h e  p o s s i b i l i t y  t h a t  

Cook may h a v e  b e e n  c h a r g i n g  o t h e r  mater ia ls  t o  t h e  a c c o u n t ,  

b e c a u s e ,  d u r i n g  t h e  t i m e  s p a n  o f  t h e  a c c o u n t ,  Cheek was r u n n i n g  

$200 ,000  per month t h r o u g h  h i s  c o n s t r u c t i o n  a c c o u n t .  (R-664-666).  

A s  Cheek i n t e r p r e t e d  h i s  o b l i g a t i o n  on  t h i s  a c c o u n t ,  McGowan 

was t o t a l l y  r e s p o n s i b l e  f o r  a n y  mate r ia l s  which  were c h a r g e d  t o  t h e  

a c c o u n t  and  d i v e r t e d  by Cook t o  j o b s  which were n o t  C h e e k ' s .  T h i s  

would a l so  h o l d  t r u e  f o r  a n y  g o o d s  e x p r e s s l y  a u t h o r i z e d  by  Cheek t o  

be  c h a r g e d  t o  t h e  a c c o u n t  a f t e r  i t  was f r o z e n  and  l i k e w i s e  d i v e r t e d  

by Cook. (R-667-668).  

I n  r e s p o n s e  t o  McGowan's a c t i o n  o n  t h e  p r o m i s s o r y  n o t e ,  Cheek 

a s s e r t e d  t h r e e  d e f e n s e s  which  a r e  r e l e v a n t  t o  t h i s  p r o c e e d i n g :  (1) 

t h e  p r o m i s s o r y  n o t e  was m i s t a k e n l y  g i v e n  a s  payment  o f  a n  a c c o u n t  

b a l a n c e  f o r  wh ich  Cheek ,  i n  f a c t ,  h ad  no  l i a b i l i t y  s i n c e  c h a r g e s  t o  

t h e  a c c o u n t  were n o t  i n  c o m p l i a n c e  w i t h  t h e  l i m i t a t i o n s  o f  C h e e k ' s  

g u a r a n t e e ;  ( 2 )  t h e  p r o m i s s o r y  n o t e  f a i l e d  f o r  l a c k  o f  c o n s i d e r a t i o n  

i n  whole  or  i n  p a r t ;  a n d ,  ( 3 )  Cheek was d i s c h a r g e d  f rom a n y  

l i a b i l i t y  on  h i s  g u a r a n t e e  b e c a u s e  McGowan was aware  t h a t  imprope r  

c h a r g e s  were b e i n g  made t o  t h e  a c c o u n t  and  f a i l e d  t o  i n f o r m  Cheek 

o f  t h a t  f a c t  a t  a n y  t i m e .  (R-6;25).  

McGowan p r e s e n t e d  h i s  c a s e - i n - c h i e f  o n  t h e  p r o m i s s o r y  n o t e  and  

r e s t e d .  The b a l a n c e  o f  t h e  t e s t i m o n y  ( i n c l u d i n g  t h e  r e b u t t a l  by  

McGowan) , was d i r e c t e d  t o  C h e e k ' s  d e f e n s e s .  

I n  a n  e f f o r t  t o  s u b s t a n t i a t e  h i s  d e f e n s e s ,  C h e e k ' s  e v i d e n c e  

f o c u s e d  p r i n c i p a l l y  o n  t h e  q u e s t i o n s  o f  w h e t h e r  and wha t  q u a n t i t i e s  



o f  m a t e r i a l s  c h a r g e d  t o  t h e  a c c o u n t  were a c t u a l l y  u sed  i n  j o b s  

which were  n o t  C h e e k ' s .  

Bobby J o h n s o n ,  an  e l e c t r i c i a n  work ing  f o r  Cook d u r i n g  1977  

when t h e  a c c o u n t  was o p e r a t i o n a l ,  t e s t i f i e d  t h a t  Cook was work ing  

on j o b s  f o r  p e r s o n s  o t h e r  t h a n  Cheek. (R-500-501). Johnson  

r e c a l l e d  t h a t  Cook bough t  a l l  o f  h i s  e l e c t r i c a l  s u p p l i e s  f rom 

McGowan and " j u s t  a b o u t  e v e r y t h i n g  w e  g o t  was c h a r g e d  t o  t h a t  

a c c o u n t . "  (R-501).  J o h n s o n  and  Cook ' s  o t h e r  employees  were  t o l d  

by Cook t o  c h a r g e  a l l  m a t e r i a l s  t o  t h e  a c c o u n t  f o r  C h e e k ' s  j o b s  

e v e n  though  Cook was i n t e n d i n g  t o  u s e  t h e  m a t e r i a l s  on o t h e r  

j o b s .  Cook s a i d  he  would " t a k e  c a r e  o f  it" w i t h  Cheek. (R-502).  

A t  times, J o h n s o n  would g i v e  t h e  McGowan p e o p l e  a j o b  number 

o r  t e l l  them t o  c h a r g e  t h e  m a t e r i a l s  t o  "Alan C h e e k ' s  a c c o u n t . "  A t  

o t h e r  times, t h e  McGowan p e o p l e  would c h a r g e  m a t e r i a l s  t o  t h e  Cheek 

a c c o u n t  w i t h o u t  b e i n g  t o l d  t o  d o  so by J o h n s o n  and h i s  co- 

workers. I f  t h e  i n v o i c e  had a  j o b  number,  more t h a n  l i k e l y  it  went  

t o  C h e e k ' s  j o b s ;  i f  t h e r e  was no  j o b  number on t h e  i n v o i c e ,  J o h n s o n  

i n d i c a t e d  t h e  mater ia ls  may o r  may n o t  have  gone  t o  C h e e k ' s  j o b s .  

(R-504).  On c r o s s - e x a m i n a t i o n ,  J o h n s o n  acknowledged t h a t  he  n e v e r  

t o l d  t h e  McGowan p e o p l e  t h a t  m a t e r i a l s  which were b e i n g  c h a r g e d  t o  

t h e  Cheek a c c o u n t  were b e i n g  d i v e r t e d  t o  o t h e r  j o b s .  (R-514- 

515,518)  J o h n s o n  a l so  acknowledged t h a t  on  some o f  t h e  o c c a s i o n s  

when Cook ' s  men s a i d  n o t h i n g  t o  t h e  McGowan p e o p l e  b e h i n d  t h e  

c o u n t e r ,  t h e  o r d e r  had been  c a l l e d  i n  by Cook p e r s o n a l l y  and had 



a l r e a d y  been  c h a r g e d  t o  t h e  Cheek a c c o u n t  when J o h n s o n  and t h e  

o t h e r s  a r r i v e d  t o  p i c k  u p  t h e  m a t e r i a l s .  (R-518-519). 

F r e d  H a r t s f i e l d ,  C h e e k ' s  a c c o u n t a n t ,  t e s t i f i e d  t h a t  h e  had 

r ev i ewed  a l l  o f  t h e  books  and a v a i l a b l e  r e c o r d s  f o r  Cheek 

C o n s t r u c t i o n  Company f o r  t h e  p e r i o d  when t h e  a c c o u n t  w i t h  McGowan 

was o p e r a t i o n a l .  (R-524-525). Based on  t h e  r e c o r d s  h e  examined ,  

H a r t s f i e l d  p r e p a r e d  a  s c h e d u l e  o f  C h e e k ' s  j o b s  t h a t  were s t a r t e d  or 

i n  p r o g r e s s  d u r i n g  t h e  p e r i o d  o f  t h e  a c c o u n t .  (R-527-528). Dur ing  

t h i s  p e r i o d ,  H a r t s f i e l d  found  t h a t  t h e  payments  f rom Cheek t o  Cook 

t o t a l e d  $42,558.58.  (R-529) . H a r t s f  i e l d  acknowledged  t h a t  he  

f i r s t  c o n d u c t e d  h i s  r e v i e w  o f  C h e e k ' s  r e c o r d s  i n  F e b r u a r y  1979;  

t h a t  h i s  f i n d i n g s  were b a s e d  o n l y  on  t h e  i n v o i c e s  which  Cook had 

g i v e n  t o  Cheek;  a n d ,  t h a t  he  had found a d d i t i o n a l  payments  f rom 

Cook t o  Cheek a f t e r  h i s  i n i t i a l  e x a m i n a t i o n .  (R-535-537). 

W a l t e r  R e i n h a r t ,  an  a s s i s t a n t  f i n a n c e  p r o f e s s o r  a t  F l o r i d a  

S t a t e  U n i v e r s i t y ,  was c a l l e d  by Cheek a s  a n  e x p e r t  w i t n e s s .  

(R-543-548). R e i n h a r t  r ev i ewed  t h e  i n v o i c e s  f o r  t h e  m a t e r i a l s  

c h a r g e d  t o  t h e  a c c o u n t  and c l a s s i f i e d  them i n t o  f o u r  c a t e g o r i e s .  

(R-551-552). The f i r s t  c a t e g o r y  c o n s i s t e d  o f  i n v o i c e s  c o n t a i n i n g  a  

s p e c i f i c  j o b  r e f e r e n c e  c o i n c i d i n g  w i t h  a  j o b  Cheek had i n  p r o g r e s s  

d u r i n g  t h i s  p e r i o d  o f  time. These  i n v o i c e s  t o t a l e d  $8,634.21.  

(R-552).  The s econd  c a t e g o r y  was c o m p r i s e d  o f  i n v o i c e s  i d e n t i f i e d  

by r e f e r e n c e  t o  t h e  name "Alan Cheek" w i t h  no s p e c i f i c  j o b  

r e f e r e n c e .  The t o t a l  f o r  t h e  s econd  c a t e g o r y  o f  i n v o i c e s  was 

$5,594.40.  (R-552-553). The t h i r d  c a t e g o r y  had no  j o b  



identification reference at all and was only identified by the 

legend "Special Account, Alan Cheek Jobs." These invoices totaled 

$15,981.10. (R-553). The fourth category was invoices bearing job 

identification references which were not related to any jobs that 

Cheek had in progress during the period. These totaled 

$1,182.28. (R-553-554). 

Testifying over McGowan's objections, Reinhart opined that in 

his examination of the invoices, he found two categories of 

materials that physically would not be included in Cheek's jobs; 

the first being various tools such as saws, drill bits, fish tape, 

et cetera, and the second being heavy duty commercial type 

wiring. (R-566-567). Using three different techniques, Reinhart 

estimated the actual cost of electrical materials that should have 

gone into Cheek's jobs was something like $16,500. (R-565-582). 

In the special interrogatory verdict, the jury quantified the 

amount of "improper charges" to the account as $17,163. (R-358). 

This coincides almost to the penny with the total of the invoices 

which Reinhart found were not referenced in any way to Cheek's jobs 

[$15,981,10 + $1,182-28 = $17,163,381, (R-553-554). The jury also 

found that McGowan knew or should have known that there were 

"improper charges" to the account and that Cheek did not act 

reasonably in order to avoid "improper charges" being made to the 

account. McGowan was assigned 65 percent and Cheek 35 percent of 

the total fault found by the jury, (R-357-358). 



The t r i a l  c o u r t  m u l t i p l i e d  McGowan's p e r c e n t a g e  o f  f a u l t  times 

t h e  " imprope r  c h a r g e s "  and g a v e  Cheek a c r e d i t  f o r  t h i s  amount 

a g a i n s t  t h e  n o t e  b a l a n c e .  H e  a l s o  made a  c r e d i t  a d j u s t m e n t  f o r  

f i n a n c e  c h a r g e s  a t t r i b u t a b l e  t o  t h e  s e t  o f f  c r e d i t  a l l o w e d  t o  

Cheek.  A f t e r  making t h e s e  c a l c u l a t i o n s ,  t h e  c o u r t  d e t e r m i n e d  t h a t  

t h e  b a l a n c e  owed t o  McGowan by Cheek was $7 ,723 .93 ,  p l u s  i n t e r e s t  

o f  $3 ,268 .55 ,  f o r  a  t o t a l  o f  $10,492.48.  (R-399-400).  



SUMMARY OF ARGUMENT 

A t t o r n e y ' s  F e e s  

McGowan s h o u l d  be a l l o w e d  t o  p r e s e n t  e v i d e n c e  o f  a t t o r n e y ' s  

f e e s  a t  a  p o s t j u d g m e n t  h e a r i n g .  The a t t o r n e y ' s  f e e s  p r o v i d e d  by 

t h e  Cheek/McGowan p r o m i s s o r y  n o t e ,  s i m i l a r  t o  s t a t u t o r y  a t t o r n e y ' s  

f e e s ,  a r e  n o t  c o m p e n s a t i o n  f o r  t h e  i n j u r y  which g a v e  r i s e  t o  t h e  

a c t i o n .  I n s t e a d  t h e y  a r e  u n i q u e l y  s e p a r a b l e  f rom t h e  c a u s e  o f  

a c t i o n  p roved  a t  t r i a l  and more l o g i c a l l y  and p r a c t i c a l l y  c a n  b e  

d e t e r m i n e d  by t h e  c o u r t  d u r i n g  a  p o s t j u d g m e n t  h e a r i n g .  The 

c o n s t i t u t i o n a l  r i g h t  t o  a  t r i a l  by j u r y  s i m p l y  d o e s  n o t  a p p l y  t o  a n  

a t t o r n e y ' s  f e e  p r o v i s i o n  o f  a  n o t e  any  more t h a n  i t  p r o s c r i b e s  o r  

l i m i t s  s t a t u t e s  a u t h o r i z i n g  a t t o r n e y ' s  f e e s  t o  be  a s s e s s e d  by t h e  

c o u r t  . 
O f f e r  o f  Judqment  

C h e e k ' s  amended o f f e r  c l e a r l y  was n o t  v a l i d  a s  i t  was n o t  

s e r v e d  w i t h i n  t h e  time p r e s c r i b e d  by R u l e  1.442. N o t h i n g  i n  t h e  

r u l e  s u g g e s t s  t h a t  t i m e  r e q u i r e m e n t s  f o r  s e r v i n g  a n  o f f e r  s h o u l d  be  

changed  i f  d i s c o v e r y  i s  p e r m i t t e d  t o  i n t r u d e  o n  t h e  10-day p e r i o d  

b e f o r e  t r i a l .  T o  p e r m i t  t h e  amended o f f e r  t o  r e l a t e  back  t o  t h e  

o r i g i n a l  o f f e r  f o r  t i m i n g  p u r p o s e s  would open  t h e  doo r  t o  t h e  

a b u s i v e  p r a c t i c e  o f  making t i m e l y  u n r e a s o n a b l e  o f f e r s  f o l l o w e d  by 

t a r d y  amended o f f e r s ,  g i v i n g  o p p o s i n g  c o u n s e l  no  t i m e  f o r  r e v i e w .  

Thus ,  C h e e k ' s  amended o f f e r  s h o u l d  n o t  be  c o n s i d e r e d  v a l i d .  



A p p l i c a t i o n  o f  V e r d i c t  

The j u r y ' s  s p e c i a l  i n t e r r o g a t o r y  v e r d i c t  a s s i g n i n g  f a u l t  t o  

b o t h  Cheek and McGowan was c o r r e c t l y  a p p l i e d  s o l e l y  t o  improper  

c h a r g e s  made t o  t h e  Cheek a c c o u n t .  The v e r d i c t  s h o u l d  n o t  be  

a p p l i e d  t o  d i s c h a r g e  C h e e k ' s  o b l i g a t i o n  t o  pay  f o r  m a t e r i a l s  

a c t u a l l y  u sed  i n  h i s  j o b s .  The f a c t  t h a t  t h e  j u r y  found  McGowan 

r e s p o n s i b l e  i n  p a r t  d o e s  n o t  t r a n s l a t e  t o  m i s c o n d u c t  s u f f i c i e n t  t o  

e f f e c t  a  d i s c h a r g e  under  t h e  law o f  g u a r a n t y .  

D i r e c t e d  V e r d i c t  i n  Favor  o f  McGowan 

The C o u r t  s h o u l d  o r d e r  a  d i r e c t e d  v e r d i c t  f o r  McGowan. The 

d i s t r i c t  c o u r t  was m i s g u i d e d  i n  e x c u s i n g  Cheek from t h e  t r a d i t i o n a l  

r e q u i r e m e n t  o f  p r o v i n g  h i s  a f f i r m a t i v e  d e f e n s e  o f  m i s t a k e .  The 

r e c o r d  e v i d e n c e  s i m p l y  f a i l s  t o  s u b s t a n t i a t e  a  p r o p e r  b a s i s  f o r  

Cheek t o  b e  e x c u s e d  o f  h i s  o b l i g a t i o n  o n  t h e  p r o m i s s o r y  n o t e  s u e d  

upon by McGowan. The f a i l u r e  by Cheek to  p r o v e  h i s  a f f i r m a t i v e  

d e f e n s e  o f  m i s t a k e  s h o u l d  e n t i t l e  McGowan t o  a  d i r e c t e d  v e r d i c t .  

A t t o r n e y ' s  F e e s  on Appea l  

F i n a l l y ,  t h e  d i s t r i c t  c o u r t  s h o u l d  have  a l l o w e d  McGowan's 

a t t o r n e y ' s  f e e s  on  a p p e a l .  A l though  McGowan's mo t ion  d i d  n o t  s t a t e  

t h e  g r o u n d s  f o r  a t t o r n e y ' s  f e e s ,  Cheek d i d  n o t  o b j e c t .  T h e r e  is  no 

v a l i d  r e a s o n  t h a t  f a i l u r e  t o  s t a t e  t h e  g r o u n d s  f o r  f e e s  s h o u l d  be  a  

j u r i s d i c t i o n a l  f l a w  r e n d e r i n g  t h e  c o u r t  p o w e r l e s s  t o  c o n s i d e r  

them. I n  t h i s  c a s e ,  t h e  l e g a l  b a s i s  f o r  t h e  f e e s  is n o t  i n  some 

o b s c u r e  s t a t u t e ,  b u t  i s  c l e a r l y  s t a t e d  i n  t h e  p r o m i s s o r y  n o t e  

q u o t e d  e x t e n s i v e l y  i n  A p p e l l a n t ' s  b r i e f  t o  t h e  d i s t r i c t  c o u r t .  



ISSUE I 

WHERE ATTORNEY'S FEES ARE PLED I N  A SUCCESSFUL SUIT 
FOR RECOVERY PURSUANT TO A PROMISSORY NOTE, AND THE 
NOTE PROVIDES THAT THE MAKER SHALL PAY "REASONABLE 
ATTORNEY'S FEES," MAY THE PROOF OF SUCH FEES BE 
PRESENTED FOR THE FIRST TIME AFTER FINAL JUDGMENT 
PURSUANT TO A MOTION FOR ATTORNEY'S FEES BY THE 
PREVAILING PARTY? 

The D i s t r i c t  C o u r t ,  r e l y i n g  on  T a q q a r t  Corp.  v .  B e n z i n g ,  434 

So.2d 964 ( F l a .  4 t h  DCA 1 9 8 3 ) ,  o n  a p p e a l  a f t e r  remand, 4 5 1  So.2d 

1046  ( F l a .  4 t h  DCA 1 9 8 4 ) ,  c o n c l u d e d  t h a t  McGowan was n o t  b a r r e d  

f rom p r e s e n t i n g  i t s  claim f o r  a t t o r n e y ' s  f e e s  i n  a p o s t j u d g m e n t  

p r o c e e d i n g .  

U n t i l  r e c e n t l y ,  i t  a p p e a r e d  t o  be  a s e t t l e d  c o n c e p t  o f  F l o r i d a  

j u r i s p r u d e n c e  t h a t  a t t o r n e y ' s  f e e s  c o u l d  n o t  be  t a x e d  a s  costs  i n  

any  c a u s e  u n l e s s  p r o v i d e d  f o r  by c o n t r a c t  or by s t a t u t e .  Dorner  v. 

Red Top Cab & Baqgage C o . ,  160  F l a .  882,  37 So.2d 160  ( F l a .  1 9 4 8 ) ;  

S h a v e r s  v.  Duval  Coun ty ,  73 So.2d 684 ( F l a .  1 9 5 4 ) ;  L u t s c h  v. S m i t h ,  

397 So.2d 337 ( F l a .  1st DCA 1 9 8 1 ) .  The c o r o l l a r y  o f  t h i s  r u l e  was 

s i m p l e .  I f  a t t o r n e y ' s  f e e s  were p r o v i d e d  by c o n t r a c t  or s t a t u t e ,  

t h e  t r i a l  c o u r t  was empowered t o  award a t t o r n e y ' s  f e e s  i n c i d e n t  t o  

i t s  t r a d i t i o n a l  f u n c t i o n  o f  s e t t i n g  costs.  

A d e p a r t u r e  f rom t h e  f o r e g o i n g  r u l e  began  emerg ing  w i t h  

R o n l e e ,  I n c .  v .  P.M. Walker C o . ,  129  So.2d 1 7 5  ( F l a .  3d DCA 1 9 6 1 ) ,  

and  R i e s s  v.  Goldman, 196  So.2d 184 ( F l a .  3d DCA 1 9 6 7 ) .  I n  t h e s e  

c a s e s ,  t h e  T h i r d  ~ i s t r i c t  r e a s o n e d  t h a t  a t t o r n e y ' s  f e e s  a r i s i n g  

f rom a c o n t r a c t u a l  p r o v i s i o n  were  n o t  t o  be  awarded a s  costs;  

h o l d i n g  r a t h e r  t h e y  were s u b s t a n t i v e  damages a r i s i n g  f rom a b r e a c h  



o f  t h e  c o n t r a c t  i t s e l f  and t h e r e f o r e  were d e t e r m i n a b l e  by t h e  

j u r y .  The R o n l e e  and R i e s s  d e c i s i o n s  have  been  f o l l o w e d  almost 

u n i f o r m l y  by t h e  T h i r d  ~ i s t r i c t . '  - S e e  Commodore P l a z a  a t  C e n t u r y  

2 1  v. Cohen,  350 So.2d 502 ( F l a .  3d DCA 1 9 7 7 ) ,  c e r t .  d e n i e d ,  362 

So.2d 1 0 5 1  ( F l a .  1 9 7 8 ) ,  and  cases c i t e d  t h e r e i n ;  Machado v .  F o r e i q n  

T r a d e ,  I n c . ,  478 So.2d 405 ( F l a .  3d DCA 1 9 8 5 ) .  

O t h e r  d i s t r i c t s  have  f o l l o w e d  t h e  l e a d  o f  t h e  T h i r d  

D i s t r i c t :  Newcombe v.  S o u t h  F l o r i d a  B u s i n e s s  N e g o t i a t o r s ,  I n c . ,  

340 So.2d 1192  ( F l a .  2d DCA 1 9 7 6 ) ,  and H o l i d a y  G u l f  B u i l d e r s ,  I n c .  

v .  T a h i t i a n  G a r d e n s  Condominium, I n c . ,  443 So.2d 1 4 3  ( F l a .  2d DCA 

1 9 8 3 ) ,  by  t h e  Second D i s t r i c t ;  M y s t e r y  Fun House ,  I n c .  v .  Magic 

World ,  I n c . ,  417 So.2d 785 ( F l a .  5 t h  DCA 1 9 8 2 ) ,  and Lhamon v. 

R e t a i l  Deve lopment ,  I n c . ,  422 So.2d 993 ( F l a .  5 t h  DCA 1 9 8 2 ) ,  by  t h e  

F i f t h  D i s t r i c t .  

B u t  see Marrero v. C a v e r o ,  400 So.2d 802 ( F l a .  3d DCA 1 9 8 1 ) ,  
where  t h e  c o u r t  p e r m i t t e d  a t t o r n e y ' s  f e e s  b a s e d  on  c o n t r a c t  t o  
b e  r e c o v e r e d  i n  a p o s t j u d g m e n t  m o t i o n  e v e n  t hough  n o t  p l e a d e d  
or p roved  a t  t r i a l .  



On the other hand, the Fourth and First ~istricts" have 

reached opposite conclusions: Tagqart Corp. v. Benzing, 434 So.2d 

964 (Fla. 4th DCA 1983), on appeal after remand, 451 So.2d 1046 

(Fla. 4th DCA 1984) ; Cheek v. McGowan Electric Supply Co., 483 

So.2d 1373 (Fla. 1st DCA 1985) ; Parham v. Price, 486 So.2d 34 (Fla. 

1st DCA 1986). 

How should this Court resolve these conflicting decisions? 

The cases cited above are not particularly helpful in offering a 

meaningful and comprehensive analysis of the considerations which 

should be reviewed incident to a resolution of the issue 

presented. Some of the factors which the Court should look to are 

suggested below. 

Observance should be made of the traditional distinction 

between the award of attorney's fees incurred to enforce statutory 

or contractual rights and the recovery of attorney's fees as an 

element of damages to compensate for a wrong done. Traditionally, 

Florida courts have recognized the clear distinction between 

In all candor, the First District appears befuddled by the 
issue. Compare Cheek v. Mcgowan Electric Supply Co., 483 So.2d 
1373 (Fla. 1st DCA 1985) (affirming postjudgment award of 
attorney's fees based on a contract provision) with Nour v. All 
State Pipe Supply Co., 11 F.L.W. 1017 (Fla. 1st DCA May 1, 
1986) (ignoring Cheek and requiring attorney's fees based on 
contract to be pled and proved as part of damages claimed) and 
River Road Construction Co. v. Ring Power Corp., 454 So.2d 38 
(Fla. 1st DCA 1984) (holding that attorney's fees based on 
contract are part of substantive damages for purposes of the 
offer of judgment rule). The opposite view, voiced by the 
dissent, is preferred in H. Trawick's Florida Practice and 
Procedure, S 25-15, n.4 (1985). 



attorney's fees awarded as costs incident to the main action and 

attorney's fees recoverable as an element of damages attributable 

to the breach, default or wrong sued upon in the main action. 

The right to recover attorneys' fees as a 
part of costs did not exist at common law. 
Attorneys' fees may not be taxed as costs 
unless provided for by statute or contract. 
The award of attorneys' fees being in 
derogation of the common law, any statute 
providing for an award thereof must be 
str ictly construed . However, in appropr iate 
cases attorneys' fees may constitute an 
element of recoverable damages. 

Florida National Bank at Gainesville v. Alfred and Ann Goldstein 

Foundation, Inc., 327 So.2d 110, 111 (Fla. 1st DCA 1976) (citations 

omitted) (emphasis added). See also Sheridan v. Greenberg, 391 

So.2d 234 (Fla. 3d DCA 1980); Miller v. Colonial Baking Co. of 

Alabama, 402 So.2d 1365 (Fla. 1st DCA 1981) ; Charles Stewart 

Agency, Inc. v. Doisy, 399 So.2d 127 (Fla. 1st DCA 1981); Ellis v. 

Flink, 374 So.2d 4 (Fla. 1979) (Boyd, J., dissenting) ("Attorneys' 

fees may be a proper element of damages when they are incurred in 

litigation or for legal services other than that involved in the 

main action, which litigation or other legal services were made 

necessary by the breach or violation being sued upon."); Glusman v. 

Lieberman, 285 So.2d 29, 31 (Fla. 4th DCA 1973) (distinguishing 

attorney's fees recoverable as an element of damages from so-called 

"pure attorney's fees, or attorney's fees per sen --that is 

attorney's fees allowed when authorized by statute, by contract or 

when a fund has been created or brought into court); Solar Research 

Corp. v. Parker, 221 So. 2d 138, 139 (Fla. 1969) (distinguishing 



between principles used for determining "attorneys [sic] fees 

awarded as costs and assessed against the party or parties in 

litigation" and those used for determining "attorneys [sic] fees 

earned by a lawyer and due him by his client for legal services 

rendered. " )  . 
Attorney's fees recoverable as an element of damages under 

these traditional observations and limitations are properly triable 

by the jury. Accordingly, if such fees are not proved up at trial 

they are waived just as any other element of damages. By the same 

token, attorney's fees awardable as "costs" incident to prosecution 

or defense of the main action pursuant to authority conferred by 

statute or contract are not traditionally considered elements of 

damages to be tried in the main action itself. 

Under the Newcombe approach urged by Cheek, this traditional 

distinction is blurred if not eliminated. Moreover, the Newcombe 

rule will run counter to strong policy considerations. 

Irrespective of whether the authority for the award of 

attorney's fees is conferred by statute or contract, attorney's 

fees incurred in prosecuting or defending the main action cannot be 

adjudicated conveniently and practically as part of (and at the 

same time as) the presentation and resolution of the merits of the 

underlying controversy. As noted in Taqgart: 

We do not perceive this to be an unhappy 
result. To require each side to be put to the 
proof when both cannot prevail is a waste of 
time. Furthermore, one of the factors to be 
considered in arriving at the amount of a 



reasonable fee is the outcome. That is 
obviously an easier task after the fact. 

Moreover, where the allowance of attorney's fees is predicated 

on a "prevailing party" test, the interjection of an offer of 

judgment could have a profound effect on the ultimate determination 

of which party has prevailed. In such a situation, it is not 

inconceivable that a jury could award fees to the non-prevailing 

party. 

The fact that a party is likely to continue to incur 

attorney's fees for undertaking post-trial proceedings likewise 

presents perplexing problems. If attorney's fees must be proved up 

at trial on the merits, should the party seeking fees estimate 

attorney's fees expected to be incurred during the post-trial 

proceedings? Alternatively, the proceeding could be bifurcated and 

the jury could be re-empaneled after all post-trial effort has been 

expended for finalization of the attorney's fees award. While 

bifurcation might work, the expense attendant such a process could 

prove prohibitive. 

Finally, what happens to attorney's fees awarded on appeal? 

Must the jury which heard and determined the initial fee award be 

re-empaneled to adjudicate the appellate fees? Clearly, applying 

the Newcombe rationale, appellate attorney's fees are equally a 

part of the "damages" sustained and must be determined by the jury. 

It is respectfully submitted that the procedure employed under 

the reasoning and rationale of Taggart avoids all of the policy 



pitfalls referenced above. The adjudication of attorney's fees in 

a post-trial proceeding can readily accommodate all of these 

considerations. See Vaughan v. Progressive American Insurance Co., 

435 So.2d 889 (Fla. 1st DCA 1983). This is reason alone to commend 

the Tagqart rationale for adoption by this Court. 

This Court's recent decision in Finkelstein v. North Broward 

Hospital District, 484 So.2d 1241 (Fla. 1986), accommodates certain 

policy considerations inherently favoring postjudgment 

determination of attorney's fees and should be expanded to include 

fees derived from contractual provisions as well. 

Finkelstein holds that a statutory attorney's fee provided to 

a prevailing party in a medical malpractice action could be 

determined in a postjudgment motion where the final judgment did 

not expressly reserve jurisdiction to award attorney's fees and the 

motion for fees was filed after the time to appeal the final 

judgment had expired. At first blush, the application of 

Finkelstein to the issue at hand may seem somewhat removed. Close 

scrutiny, however, proves illuminating. 

In reaching its conclusion in Finkelstein, the Court adopted 

the reasoning and holding of the United States Supreme Court in 

White v. New Hampshire Department of Employment Security, 455 U.S. 

445 (1982) to the effect that a "postjudgment" motion for 

prevailing party attorney's fees raises a "collateral and 

independent claim." Finkelstein, 484 So.2d at 1243. In the words 

of the U.S. Supreme Court: 



[42 U.S.C.] Section 1988 provides for awards 
of attorney's fees only to a "prevailing 
party." Regardless of when attorney's fees 
are requested, the court's decision of 
entitlement to fees will therefore require an 
inquiry separate from the decision on the 
merits --an inquiry that cannot even commence 
until one party has "prevailed." Nor can 
attorney's fees fairly be characterized as an 
element of "relief" indistinguishable from 
other elements. Unlike other judicial relief, 
the attorney's fees allowed under S 1988 are 
not compensation for the injury giving rise to 
an action. Their award is uniquely separable 
from the cause of action to be proved at 
trial. See Hutto v Finney, 437 US, at 695 n 
24, 57 L Ed 2d 522, 98 S Ct 2565 [sic]. 

White, 455 U.S. at 451-52. 

Since prevailing party attorney's fees can arise from 

contractual provisions as well as statutory provisions, Finkelstein 

seems to blaze a trail for postjudgment determination of all such 

fees. If so, it does not make much sense to have a different rule 

or procedure for the determination of such fees under a 

"unilateral" attorney's fees provision as opposed to a "prevailing 

party" provision. Irrespective of whether the attorney's fees 

provision is a unilateral provision as in this case or a prevailing 

party provision as discussed in Finkelstein, the attorney's fees 

award requires an inquiry separate from and collateral to the 

merits and it should be treated and resolved postjudgment. 

Cheek suggests without any supporting authority that his 

constitutional right to trial by jury encompasses trial of the 

attorney's fees issue. This argument is illusory. 



The p r o m i s s o r y  n o t e  s u e d  upon by McGowan c o n t a i n e d  t h e  

f o l l o w i n g  p r o v i s i o n :  

The make r s  and e n d o r s e r s  h e r e o f  e a c h  
e x p r e s s l y  wa ive  p r e s e n t m e n t ,  p r o t e s t ,  n o t i c e  
o f  p r o t e s t  and n o t i c e  o f  d i s h o n o r  and a g r e e  to  
p a y  a l l  costs ,  i n c l u d i n g  a  r e a s o n a b l e  
a t t o r n e y ' s  f e e ,  whe the r  s u i t  be  b r o u g h t  or 
n o t ,  i f  a f t e r  m a t u r i t y  o f  t h i s  n o t e  or d e f a u l t  
h e r e u n d e r  c o u n s e l  s h a l l  be  employed t o  co l lec t  
t h i s  n o t e  or a n y  i n s t a l l m e n t  o f  p r i n c i p a l  or 
i n t e r e s t  d u e  h e r e u n d e r .  

(RX-1)  ( e m p h a s i s  added )  . C l e a r l y ,  t h e  a g r e e m e n t  be tween  t h e  

p a r t i e s  i n d i c a t e s  t h a t  a t t o r n e y ' s  f e e s  a r e  t o  be  r e c o v e r e d  a s  a 

p a r t  o f  McGowan's costs. S i n c e  "costs" u n i f o r m l y  a r e  n o t  t r i a b l e  

by t h e  j u r y ,  McGowan's a t t o r n e y ' s  f e e s  a r e  n o t  t r i a b l e  by t h e  

j u r y .  I n d e e d ,  i f  t h i s  C o u r t  a d o p t s  t h e  Newcombe r u l e  and h o l d s  

t h a t  t h e  "cost" d e s i g n a t i o n  i n  t h e  n o t e  is o b v i a t e d  by t h e  

r a t i o n a l e  o f  t h a t  c a s e ,  i t  is s u g g e s t e d  t h a t  p r a c t i t i o n e r s  w i l l  

soon  d e v e l o p  a t t o r n e y ' s  f e e s  p r o v i s i o n s  s u b s t a n t i a l l y  a s  f o l l o w s :  

Maker a g r e e s  t o  pay  h o l d e r ' s  a t t o r n e y ' s  f e e s  
i n c u r r e d  f o r  t h e  p r o s e c u t i o n  or c o l l e c t i o n  o f  
t h i s  n o t e  and s u c h  f e e s  s h a l l  b e  d e t e r m i n e d  by 
t h e  c o u r t  and n o t  t h e  j u r y  i n  a  p r o p e r  
p r o c e e d i n g  a f t e r  t h e  amount o f  t h e  p r i n c i p a l  
i n d e b t e d n e s s  and a c c r u e d  i n t e r e s t  h a s  been  
d e t e r m i n e d  or a d j u d i c a t e d .  

Such a  c o n t r a c t u a l  p r o v i s i o n  would n o t  a p p e a r  t o  o f f e n d  

c o n s t i t u t i o n a l  s e n s i b i l i t i e s  i n v o l v i n g  t h e  r i g h t  t o  t r i a l  by j u r y  

any  more t h a n  myr iad  s t a t u t e s  which a u t h o r i z e  a t t o r n e y ' s  f e e s  to  be  

a s s e s s e d  by t h e  c o u r t 3 ;  s t a n d a r d  a r b i t r a t i o n  a g r e e m e n t s  which 

- - -- - - - 

S e e  1 73.091, F l a .  S t a t .  ( 1 9 8 5 ) ,  which p r o v i d e s  t h a t  t h e  
p e t i t i o n e r  i n  a n  e m i n e n t  domain p r o c e e d i n g  " s h a l l  pay a l l  
r e a s o n a b l e  costs o f  t h e  p r o c e e d i n g s  i n  t h e  c i r c u i t  c o u r t ,  



eliminate jury trial altogether; or even traditional liquidation of 

damage clauses or contract limitations on consequential damages 

which limit the amount of recovery by an aggrieved party. The 

constitutional right to jury trial simply does not impact the 

attorney's fees provision of the subject note any more than it 

proscribes or limits the rights reflected in such statutes. 

If adopted, the Newcombe rule should be implemented 

prospectively. Unless this Court is prepared to bottom its 

reasoning on an expanded concept of the constitutional right to 

trial by jury, any decision implementing the Newcombe rule should 

be expressly applied prospectively, especially in view of the 

status of the law existing in the First District at the time this 

case was tried. See Ship Shape v. Taylor, 397 So.2d 1199 (Fla. 1st 

DCA 1981). Alternatively, if prospective application is not 

warranted, the Court should remand this cause to the trial court 

for a jury trial only on the issue of attorney's fees recoverable 

by McGowan. - Cf. The City of Miami v. ~arris, 11 F.L.W. 771 (Fla. 

3d DCA Apr. 1, 1986). 

Finally, even under application of the Newcombe rule, fairness 

suggests that McGowan did not waive its claim to attorney's fees in 

light of the approach to the issue of fees expressly authorized in 

the first trial. 

including a reasonable attorney's fee to be assessed by that 
court. " (emphasis added) . 



A t  t h e  f i r s t  t r i a l  o f  t h i s  c a u s e ,  Cheek was c o n t e n t  t o  have  

t h e  m a t t e r  o f  a t t o r n e y ' s  f e e s  d e t e r m i n e d  by t h e  c o u r t  w h i l e  

i n s i s t i n g  t h a t  o t h e r  f e a t u r e s  o f  t h e  c a s e  be r e s o l v e d  by t h e  

j u r y .  I n  t h i s  c o n t e x t  C h e e k ' s  c o u n s e l  o b s e r v e d :  

The a t t o r n e y s '  f e e s  and costs ,  t h a t ' s  to  be 
worked o u t  by t h e  c o u r t ,  and I d o n ' t  t h i n k  
t h a t  s h o u l d  e n t e r  i n t o  t h e  p i c t u r e .  T h a t  
t u r n s  on  a  l o t  o f  f a c t o r s  t h a t  w e  s h o u l d  a r g u e  
a t  a  s e p a r a t e  time, and t h a t  c a n  be s e t  down 
f o r  a  s e p a r a t e  h e a r i n g  and r e s o l v e d  a t  t h a t  
time . . . 

T h e r e f o r e ,  t h e  i s s u e s  p r e s e n t e d  t o  t h e  d i s t r i c t  c o u r t  i n  t h e  

f i r s t  a p p e a l  had n o t h i n g  t o  d o  w i t h  t h e  i s s u e  o f  a  j u r y  t r i a l  on 

t h e  q u e s t i o n  o f  a t t o r n e y ' s  f e e s .  Upon r e t r i a l ,  Cheek d i d  n o t h i n g  

t o  s u g g e s t  t h a t  h e  had changed  h i s  mind o v e r  t h e  p r o c e d u r e  t o  be 

f o l l o w e d  i n  award ing  f e e s ,  a n d ,  t h e r e f o r e ,  a t  l e a s t  t a c i t l y  

c o n s e n t e d  t o  t h e  i d e n t i c a l  p o s t - t r i a l  p r o c e d u r e  f o r  d e t e r m i n i n g  

f e e s  which was u t i l i z e d  i n  t h e  f i r s t  t r i a l .  

Fo r  t h e  r e a s o n s  s e t  f o r t h  above ,  t h e  q u e s t i o n  c e r t i f i e d  s h o u l d  

be  answered  i n  t h e  a f f  i r m a t i v e .  



ISSUE I1 

THE "AMENDED OFFER OF JUDGMENTtt SERVED BY CHEEK BY HAND 
DELIVERY ON MARCH 2 4 ,  1 9 8 0 ,  D I D  NOT COMPLY WITH RULE 
1 . 4 4 2  AND THEREFORE WAS INVALID- AND OF NO EFFECT. 

I n  i ts  o p i n i o n  o f  A u g u s t  2 0 ,  1 9 8 5 ,  t h e  d i s t r i c t  c o u r t  h e l d :  

I n i t i a l l y ,  w e  n o t e  t h a t  t h e  March  24  o f f e r  
o f  j u d g m e n t  was n o t  s e r v e d  more t h a n  t e n  d a y s  
b e f o r e  t r i a l ,  a s  r e q u i r e d  b y  R u l e  1 . 4 4 2 ,  
F l o r i d a  R u l e s  o f  C i v i l  P r o c e d u r e .  T h i s  
r e q u i r e m e n t  is  n e c e s s a r y  t o  a f f o r d  t h e  a d v e r s e  
p a r t y  a t  l e a s t  t e n  d a y s  b e f o r e  commencing  
t r i a l  i n  w h i c h  t o  c o n s i d e r  a n d  accept t h e  
o f f e r .  S i n c e  t h e  s e c o n d  o f f e r  was n o t  s e r v e d  
i n  c o m p l i a n c e  w i t h  t h e  r u l e ,  it was i n v a l i d  
a n d  o f  n o  e f f e c t .  

On m o t i o n  f o r  r e h e a r i n g ,  t h e  c o u r t  c e r t i f i e d  t h e  f o l l o w i n g  

t h r e e  q u e s t i o n s  r e l a t i n g  t o  t h e  t i m e l i n e s s  o f  t h e  March  24  o f f e r .  

1. WHETHER AN AMENDED OFFER OF JUDGMENT 
RELATES BACK TO THE DATE OF SERVICE OF THE 
ORIGINAL OFFER OF JUDGMENT FOR PURPOSES OF THE 
TIME REQUIREMENTS I N  RULE 1 . 4 4 2 ,  FLORIDA RULES 
OF CIVIL PROCEDURE? 

2 .  WHETHER, WHEN THE ELEVENTH DAY BEFORE 
TRIAL FALLS ON A SATURDAY, HAND DELIVERY OF AN 
OFFER OF JUDGMENT ON THE FOLLOWING MONDAY I S  
EFFECTIVE UNDER RULE 1 . 4 4 2 ,  FLORIDA RULES OF 
CIVIL PROCEDURE? 

3 .  WHETHER AN OFFER OF JUDGMENT HAND-SERVED 
ON THE NINTH DAY BEFORE TRIAL I S  VALID WHERE 
THE PARTIES HAVE AGREED BY PRETRIAL ORDER THAT 
THE DISCOVERY CUTOFF DATE SHALL BE THE NINTH 
DAY BEFORE TRIAL? 

A d d i t i o n a l l y ,  t h e  c o u r t  c e r t i f i e d  t h e  f o l l o w i n g  q u e s t i o n  w h i c h  

it  had  a n s w e r e d  i n  t h e  a f f i r m a t i v e  i n  i ts o r i g i n a l  o p i n i o n .  

4 .  WHETHER AN OFFER OF JUDGMENT REMAINS VALID 
AND OUTSTANDING AFTER A NEW TRIAL HAS BEEN 
GRANTED? 



I f  t h i s  C o u r t  a n s w e r s  t h e  f i r s t  t h r e e  q u e s t i o n s  i n  t h e  

n e g a t i v e ,  a s  McGowan c o n t e n d s  it  s h o u l d ,  i t  need n o t  a d d r e s s  t h e  

f o u r t h  q u e s t i o n  i n  o r d e r  t o  d i s p o s e  o f  t h i s  m a t t e r .  

QUESTION 1 

R u l e  1.442 p r o v i d e s  i n  p e r t i n e n t  p a r t :  

A t  a n y  t i m e  more t h a n  t e n  d a y s  b e f o r e  t h e  
t r i a l  b e g i n s  a  p a r t y  d e f e n d i n g  a g a i n s t  a c l a i m  
may s e r v e  a n  o f f e r  on  t h e  a d v e r s e  p a r t y  t o  
a l l o w  judgment t o  be  t a k e n  a g a i n s t  him f o r  t h e  
money or p r o p e r t y  o r  t o  t h e  e f f e c t  s p e c i f i e d  
i n  h i s  o f f e r  w i t h  costs t h e n  a c c r u e d .  An 
o f f e r  o f  judgment s h a l l  n o t  be  f i l e d  u n l e s s  
a c c e p t e d  or u n t i l  f i n a l  judgment  is 
r e n d e r e d .  I f  t h e  a d v e r s e  p a r t y  s e r v e s  w r i t t e n  
n o t i c e  t h a t  t h e  o f f e r  is a c c e p t e d  w i t h i n  t e n  
d a y s  a f t e r  s e r v i c e  o f  i t ,  e i t h e r  p a r t y  may 
t h e n  f i l e  t h e  o f f e r  and  n o t i c e  o f  a c c e p t a n c e  
w i t h  p r o o f  o f  s e r v i c e  and t h e r e u p o n  t h e  c o u r t  
s h a l l  e n t e r  judgment .  

T h e r e  a r e  two c r i t i c a l  components  t o  t h e  o p e r a t i o n  of t h e  t i m e  

r e q u i r e m e n t s  o f  t h e  R u l e .  The o f f e r  must  be  s e r v e d  more t h a n  t e n  

d a y s  b e f o r e  t h e  t r i a l  b e g i n s .  T imely  s e r v i c e  o f  t h e  o f f e r  a l l o w s  

t h e  a d v e r s e  p a r t y  t e n  d a y s  a f t e r  i t  is s e r v e d  and b e f o r e  t r i a l  

commences t o  c o n s i d e r  a c c e p t a n c e  o f  t h e  o f f e r .  The i n t e n d e d  

o p e r a t i o n  o f  t h e  R u l e  is  e v i s c e r a t e d  i f  a  " r e l a t i o n  back"  c o n c e p t  

is a d o p t e d .  I f  C h e e k ' s  u n t i m e l y  amended o f f e r  s e r v e d  on  March 24 

is a l l o w e d  t o  r e l a t e  back  t o  t h e  t i m e  o f  s e r v i c e  o f  t h e  o r i g i n a l  

o f f e r ,  what  is t o  keep  t h e  u n s c r u p u l o u s  p r a c t i t i o n e r  f rom t e n d e r i n g  

a n  u n r e a l i s t i c  o f f e r  more t h a n  1 0  d a y s  p r i o r  t o  t r i a l ,  t h e n  s e r v e  

a n  a d d i t i o n a l  "amended o f f e r "  on  t h e  e v e  o f  t r i a l ?  An a d v e r s a r y  



f a c i n g  s u c h  a p l o y  would b e  a l l o w e d  o n l y  a few d a y s  or p e r h a p s  

h o u r s  t o  assess t h e  new o f f e r ,  a r e s u l t  h a r d l y  i n  k e e p i n g  w i t h  t h e  

i n t e n t  and s p i r i t  o f  t h e  Ru le .  Moreover ,  i f  a r e l a t i o n  back  

c o n c e p t  is a d o p t e d ,  would n o t  a l l  o f  t h e  costs i n c u r r e d  a f t e r  t h e  

o r i g i n a l  o f f e r  be  s u b j e c t  t o  c o n t r o l  by t h e  s o - c a l l e d  amended 

o f f e r ?  I n  o t h e r  words ,  i f  t h e  amended o f f e r  r e l a t e s  back  f o r  

c o m p u t a t i o n  o f  t i m e l i n e s s ,  s h o u l d  it  n o t  r e l a t e  back  f o r  a l l  

p u r p o s e s  o f  t h e  Ru le?  

F i n a l l y ,  t h e  R u l e  s i m p l y  d o e s  n o t  c o n t e m p l a t e  amended o f f e r s  

and t h e  c o n c o m i t a n t  r e l a t i o n  back  c o n c e p t  i n h e r e n t  t h e r e i n .  

S u c c e s s i v e  o f f e r s ,  o f  c o u r s e ,  a re  e x p r e s s l y  c o u n t e n a n c e d  by t h e  

R u l e .  Each  s u c c e s s i v e  o f f e r ,  however ,  mus t  i n d i v i d u a l l y  meet t h e  

time r e q u i r e m e n t s  o f  t h e  R u l e .  

QUESTION 2  

The d i s t r i c t  c o u r t  q u e r i e s  whe the r  a n  o f f e r  o f  judgment  s e r v e d  

by hand d e l i v e r y  o n  Monday, t h e  t e n t h  d a y  b e f o r e  t r i a l  commences, 

is  n e v e r t h e l e s s  e f f e c t i v e  s i n c e  t h e  e l e v e n t h  d a y  f a l l s  on a Sunday .  

R u l e  1 .442 r e q u i r e s  t h e  o f f e r  to  b e  s e r v e d  more t h a n  1 0  d a y s  

p r i o r  t o  t r i a l .  F1a.R.Civ.P.  1 . 0 8 0 ( b )  p r o v i d e s :  " S e r v i c e  on  t h e  

a t t o r n e y  or p a r t y  s h a l l  b e  made by d e l i v e r i n g  a copy  t o  him or by 

m a i l i n g  i t  t o  him a t  h i s  l a s t  known a d d r e s s  . . ." T h e r e  is 

n o t h i n g  i n  R u l e  1 .442  t o  s u g g e s t  t h a t  s e r v i c e  e i t h e r  by mai l  or by 

d e l i v e r y  c a n n o t  b e  e f f e c t e d  on  S a t u r d a y  or Sunday.  Cheek t h e r e f o r e  

was n o t  p o w e r l e s s  t o  e f f e c t  s e r v i c e  o f  h i s  o f f e r  o f  judgment  by 



d e l i v e r y  o f  same on  e i t h e r  t h e  S a t u r d a y  or Sunday p r e c e d i n g  Monday 

t h e  2 4 t h .  

The p r e s e n t  s i t u a t i o n  is somewhat a n a l o g o u s  t o  t h e  s i t u a t i o n  

a d d r e s s e d  i n  Henry S t i l e s ,  I n c .  v .  Evans ,  206 So.2d 65  ( F l a .  4 t h  

DCA 1 9 6 8 ) ,  where  t h e  c o u r t  was c o n f r o n t e d  w i t h  whe the r  a n  o p p o s i n g  

a f f i d a v i t  s e r v e d  by m a i l  o n  t h e  d a y  p r i o r  t o  a  summary judgment  

h e a r i n g  was e f f e c t i v e  under  t h e  F1a.R.Civ.P. 1 .510 r e q u i r e m e n t  t h a t  

s u c h  m o t i o n  be  s e r v e d  " p r i o r  t o  t h e  d a y  o f  h e a r i n g . "  The c o u r t  

r e a s o n e d  t h a t  s e r v i c e  by mai l  was n o t  e f f e c t i v e  s i n c e  t h e  

a d d i t i o n a l  3  d a y  p e r i o d 4  p r o v i d e d  i n  F1a.R.Civ.P. 1 . 0 9 0 ( e )  had n o t  

e x p i r e d  p r i o r  t o  t h e  d a t e  o f  h e a r i n g .  Evans ,  206 So.2d a t  67. 

A s  a p p l i e d  t o  t h e  p r e s e n t  case, t h e  r a t i o n a l e  o f  Evans  is  

s t r a i g h t f o r w a r d :  Cheek c o u l d  have  s e r v e d  h i s  o f f e r  o f  judgment by 

d e l i v e r y  o n  or b e f o r e  March 23 ,  1980;  or by mail  on  or b e f o r e  March 

20 ,  1980. Of c o u r s e ,  i f  Cheek had s e r v e d  h i s  o f f e r  by mai l  on  

March 21 ,  22 or 23 ,  a p rob lem a k i n  t o  t h a t  a d d r e s s e d  i n  Evans  would 

be  p r e s e n t e d  t o  t h e  c o u r t .  C l e a r l y ,  however ,  s e r v i c e  by d e l i v e r y  

o n  t h e  2 4 t h  was n o t  e f f e c t i v e  w i t h i n  t h e  t i m e  r e q u i r e m e n t s  o f  R u l e  

1 .442.  

By f u r t h e r  a n a l o g y  t o  t h e  summary judgment  p r o c e d u r e ,  i t  is  

h a r d l y  l o g i c a l  t o  r e a s o n  t h a t  where  a  summary judgment h e a r i n g  is  

s c h e d u l e d  f o r  a  Monday o r  on a d a y  f o l l o w i n g  a l e g a l  h o l i d a y ,  t h e  

a d v e r s e  p a r t y  is g i v e n  l a t i t u d e  t o  f i l e  a n  o p p o s i n g  a f f i d a v i t  on  

N o w  5  d a y s .  



the day of the hearing. Under the same reasoning, the district 

court's second query should be answered in the negative. 

OUESTION 3 

The district court's third inquiry focuses on whether a 

discovery cut-off date should play a role in shortening the ten-day 

period under Rule 1.442. Simply put, there is nothing in Rule 

1.442 to suggest that if discovery is permitted to intrude into the 

ten-day period prior to trial, then the time requirement for 

serving an offer is shortened to coincide with the discovery cut- 

off date. In effect, to answer this question affirmatively, a 

substantial rewording of Rule 1.442 would be required. 5 

Finally, it should be pointed out that Cheek was in no way 

compelled to wait until the eve of discovery cut-off to complete 

his pre-trial discovery efforts. The fact that he drug his feet on 

completing discovery should not relieve him of the time requirement 

of Rule 1.442. 

QUESTION 4 

As noted above, this Court need not address this question if 

it negatively resolves the three preceding questions. However, if 

this Court determines that the March 24 offer was timely, then it 

The Legislature has recently enacted an extensive review of 
the offer of judgment procedure. Obviously, the 30-day period 
in the new procedure will likely collide with discovery cut-off 
dates; however, the Legislature does not speak to the issue of 
modifying the 30-day period to coincide with a shorter 
discovery cut-off. See CS/CS/SB 465, et al. (Second Engrossed) 
S 58 (Fla.Legislative Acts 1986). 



s h o u l d  r e s o l v e  t k e  q u e s t i o n  o f  - t h e  e f f i c a c y  o f  t h e  o f f e r  a s  r e l a t e d  

t o  a  s u b s e q u e n t  t r i a l  p r o c e e d i n g .  

McGowan d o e s  n o t  p a r t i c u l a r l y  q u a r r e l  w i t h  t h e  d i s t r i c t  

c o u r t ' s  c o n c l u s i o n  t h a t  t h e  i n i t i a l  $4 ,500  o f f e r  was n o t  n u l l i f i e d  

by t h e  s econd  t r i a l . 6  I n d e e d ,  t h e  n o t e s  o f  t h e  A d v i s o r y  Commit tee  

on  t h e  F e d e r a l  R u l e s  o f  C i v i l  P r o c e d u r e  r e i n f o r c e  t h i s  c o n c l u s i o n :  

The t w o  s e n t e n c e s  s u b s t i t u t e d  f o r  t h e  d e l e t e d  
l a s t  s e n t e n c e  o f  t h e  r u l e  a s s u r e  a  p a r t y  t h e  
r i g h t  t o  make a  s econd  o f f e r  where  t h e  
s i t u a t i o n  p e r m i t s - -  a s ,  f o r  example ,  where  a  
p r i o r  o f f e r  was n o t  a c c e p t e d  b u t  t h e  
p l a i n t  i f f  ' s judgment  is n u l l i f i e d  and a new 
t r i a l  o r d e r e d ,  whereupon t h e  d e f e n d a n t  d e s i r e s  
t o  m a k e  a s econd  o f f e r .  I t  is i m p l i c i t ,  
however ,  t h a t  a s  l o n g  a s  t h e  case c o n t i n u e s - -  
whe the r  t h e r e  b e  a  f i r s t ,  s econd  or t h i r d  
t r i a l - -  and t h e  d e f e n d a n t  makes no f u r t h e r  
o f f e r ,  h i s  f i r s t  and o n l y  o f f e r  w i l l  o p e r a t e  
t o  s a v e  him t h e  costs from t h e  time o f  t h a t  
o f f e r  i f  t h e  p l a i n t i f f  u l t i m a t e l y  o b t a i n s  a  
judgment  less t h a n  t h e  sum o f f e r e d .  I n  t h e  
case o f  s u c c e s s i v e  o f f e r s  n o t  a c c e p t e d ,  t h e  
o f f e r o r  is  s a v e d  t h e  costs i n c u r r e d  a f t e r  t h e  
making o f  t h e  o f f e r  which  was e q u a l  t o  or 
g r e a t e r  t h a n  t h e  judgment u l t i m a t e l y  o b t a i n e d .  

N o t e s  o f  A d v i s o r y  Commit tee  o n  1946 Amendment t o  R u l e s ,  

Fed.R.Civ.P. 68.  McGowan, t h e r e f o r e ,  c o n c u r s  t h a t  t h e  f o u r t h  

q u e s t i o n  s h o u l d  be  answered  i n  t h e  a f f i r m a t i v e ,  and t h e  d i s t r i c t  

c o u r t ' s  r e a s o n i n g  u p h e l d .  

O t h e r  C o n s i d e r  a t  i o n s  

Even i f  t h i s  C o u r t  is i n c l i n e d  t o  view t h e  March 24 ,  1980 ,  

o f f e r  o f  judgment  a s  t i m e l y ,  t h e  o f f e r  t o  pay  $7 ,500  t o g e t h e r  w i t h  

C l e a r l y ,  C h e e k ' s  o r i g i n a l  o f f e r  o f  judgment o f  $4 ,500  was 
n o t  a s  f a v o r a b l e  t o  McGowan a s  t h e  f i n a l  judgment .  



i n t e r e s t  and  t a x a b l e  costs is i m p r o p e r l y  ambiguous  and  n o  more 

f a v o r a b l e  t h a n  t h e  $10 ,492 .48  judgment  f i n a l l y  o b t a i n e d  by  McGowan. 

The o f f e r  o f  "$7 ,500  t o g e t h e r  w i t h  i n t e r e s t  and costs" 

p r o v i d e s  n o  i n d i c a t i o n  o f  how t o  c a l c u l a t e  t h e  amount p r o p o s e d  t o  

b e  p a i d  a s  i n t e r e s t .  Is t h i s  i n t e r e s t  a t  t h e  s t a t u t o r y  r a t e  ( 6  

p e r c e n t ) ,  t h e  r a t e  s e t  by t h e  n o t e  ( 9  p e r c e n t ) ,  or t h e  r a t e  

a p p l i c a b l e  t o  C h e e k ' s  g u a r a n t y  a c c o u n t  w i t h  McGowan ( 1 8  p e r c e n t ) ?  

Is i n t e r e s t  t o  a c c r u e  f rom t h e  d a t e  o f  e x e c u t i o n  o f  t h e  n o t e ,  t h e  

d a t e  o f  t h e  o f f e r ,  or some o t h e r  d a t e ?  The o f f e r  c o n t a i n s  no  h i n t  

o f  t h e  a n s w e r s  t o  t h e s e  q u e s t i o n s .  

Cheek,  o f  c o u r s e ,  mus t  a r g u e  t h a t  i n t e r e s t  was t o  b e  

c a l c u l a t e d  i n  t h e  same manner a s  t h e  f i n a l  judgment  h e r e  a p p e a l e d ;  

namely:  " t h e  sum o f  $7 ,223 .93 ,  t o g e t h e r  w i t h  i n t e r e s t  a t  n i n e  

p e r c e n t  i n  t h e  sum o f  $3 ,268 .55 ,  f o r  a t o t a l  o f  $10,492.48"  (R- 

4 0 0 ) .  O b v i o u s l y ,  C h e e k ' s  $7 ,500  o f f e r  o f  judgment  mus t  embrace  a t  

l eas t  $2 ,992 .48  i n  i n t e r e s t  i n  o r d e r  t o  e x c e e d  t h e  judgment  amount  

o f  $10 ,492 .48  so a s  t o  t r i g g e r  McGowanls r e s p o n s i b i l i t y  f o r  p o s t -  

o f f e r  costs. 

Had C h e e k ' s  o f f e r  b e e n  a c c e p t e d  i n  t h e  fo rm  made, i t  is  n o t  

u n r e a s o n a b l e  t o  s u g g e s t  t h a t  Cheek m i g h t  l o g i c a l l y  a r g u e  t h a t  

i n t e r e s t  was o n l y  t o  b e  c a l c u l a t e d  p r o s p e c t i v e l y  f rom t h e  d a t e  o f  

t h e  o f f e r  u n t i l  payment .  S i n c e  t h e  o f f e r  was r e j e c t e d ,  Cheek now 

a r g u e s ,  o f  c o u r s e ,  t h a t  i n t e r e s t  was t o  a c c r u e  f rom t h e  d a t e  o f  t h e  

n o t e ,  n o t  t h e  o f f e r ,  t h i s  b e i n g  t h e  o n l y  f o r m u l a  by which  h i s  o f f e r  

c a n  a t t a i n  "more f a v o r a b l e "  r e s u l t s  t h a n  t h e  judgment .  R u l e  1 .442 



should not be construed to permit ambiguous offers which provide 

litigants an opportunity to pick and choose their interpretation 

with the benefit of 20-20 hindsight. 

Accordingly, the March 24 offer should be disregarded in its 

entirety as ambiguous and improper. If, in the alternative, the 

offer is to be given any effect, the reference to "interest" should 

be stricken as indeterminable. Under either construction, McGowan 

is permitted to recover for post-offer costs since the $10,492.48 

judgment is more favorable than the $7,500 offer. 

Finally, Petitioner's reliance on C.U. Associates, Inc. v. 

R.B. Grove, Inc., 472 So.2d 1177 (Fla. 1985), is misplaced. 

Petitioner suggests this case stands for the proposition that a 

formal offer of judgment, in compliance with the time requirements, 

is not necessary; and that any settlement offer prior to trial will 

suffice. C.U. Associates, however, concerned an action to 

foreclose a mechanics' lien, and 9 713.29, Fla. Stat. (1981), 

provides for attorney's fees to the prevailing party in that type 

of action. The instant case is not affected by Section 713.29 and 

Petitioner's attempt to use it by analogy with this situation is 

simply erroneous. This Court clearly stated in C.U. Associates 

that Rule 1.442 and Section 713.29 are separate and serve different 

purposes. C.U. Associates, 472 So.2d at 1178. 



ISSUE I11 

ASSUMING THE TRIAL COURT WAS CORRECT I N  PERMITTING THE 
J U R Y  TO APPORTION RESPONSIBILITY BETWEEN THE PARTIES, 
NO ERROR WAS COMMITTED I N .  ITS APPLICATION OF THE 
VERDICT TO FACTS PRESENTED; NOR WAS CHEEK ENTITLED TO 
BE DISCHARGED FOR ANY PORTION OF THE PROPER CHARGES. 

T h i s  is  t h e  t h i r d  t i m e  Cheek seeks t o  c h a l l e n g e  a p p l i c a t i o n  o f  

t h e  v e r d i c t  by t h e  t r i a l  cour t .  The i d e n t i c a l  a rgumen t s  were made 

to  and r e j e c t e d  by t h e  t r i a l  court.  (R-397-400). The d i s t r i c t  

c o u r t  rev iewed t h e s e  same a rgumen t s  a t  l e n g t h  and i n  d e t a i l  and 

found them to  be u n m e r i t o r i o u s .  Al though t h e  C o u r t  c e r t a i n l y  h a s  

t h e  power and p r i v i l e g e  on  c e r t i o r a r i  r e v i e w  t o  r e v i e w  t h e  e n t i r e  

r e c o r d  and d e c i s i o n  be low,  Rupp v .  J a c k s o n ,  238 So.2d 86,87-88 

( F l a .  1970)  and to  r e v i e w  o t h e r  issues r a i s e d  by t h e  p a r t i e s ,  

Trend  Co in  Co. v. Honeywel l ,  I n c . ,  11 F.L.W. 75 ( F l a .  Feb. 28 ,  

1 9 8 6 ) ,  i t  h a s  l i k e w i s e  acknowledged a p o l i c y  o f  r e f r a i n i n g  f rom 

u s i n g  i ts  a u t h o r i t y  to  d e c i d e  s u c h  a n c i l l a r y  i s s u e s  u n l e s s  t h e y  

" a f f e c t  t h e  outcome o f  t h e  p e t i t i o n  a f t e r  r e v i e w  o f  t h e  c e r t i f i e d  

c a s e . "  T r u s h i n  v. S t a t e ,  425 So.2d 1126,1130 ( F l a .  1 9 8 3 ) .  

However, a t  t h e  r i s k  o f  b u r d e n i n g  t h e  C o u r t  w i t h  a rgument  it need 

n o t  c o n s i d e r ,  t h e  f o l l o w i n g  is o f f e r e d  i n  r e b u t t a l  to  C h e e k ' s  P o i n t  

P e r c e n t a q e  o f  F a u l t  and t h e  V e r d i c t  

The s p e c i a l  v e r d i c t  i n  t h i s  case was a " c r e a t u r e "  d e v i s e d  by 

t h e  t r i a l  cour t  a f t e r  r e j e c t i n g  a s  i n a p p r o p r i a t e  t h e  v e r d i c t  fo rms  

s u b m i t t e d  by t h e  p a r t i e s .  (R-793-807) . A f t e r  announc ing  t h e  

s p e c i a l  v e r d i c t  fo rm,  t h e  c o u r t  was p r e s s e d  by Cheek ' s  c o u n s e l  t o  



comment on what  would happen i f  t h e  j u r y  found  b o t h  p a r t i e s  a t  

f a u l t :  

MR. TURNER: L e t  m e  p o s e  t h i s - -  l e t  me 
f o l l o w  t h e  C o u r t ' s  t h i n k i n g  t h r o u g h .  Suppose  
t h e  j u r y  f i n d s  50/50 a t  f a u l t  i n  t h e  q u e s t i o n .  
T h a t  may - - 

THE COURT: Then I would s a y  - - 
MR. TURNER: Where are w e ?  

THE COURT: I would s a y ,  t h e n ,  wha teve r  
amount i s  found  t o  be  improper  c h a r g e s  would 
a p p l y  t h a t  p e r c e n t a g e  t o  it. I f  t h e  improper  
c h a r g e s  a r e - -  w e  w i l l  s a y ,  f o r  t h e  s a k e  o f  
argument--  are $16 ,000 ,  t h e n  . . . 

F o l l o w i n g  r e t u r n  o f  t h e  j u r y ' s  v e r d i c t ,  Cheek a r g u e d  a s  he  

d o e s  now, t h a t  t h e  v e r d i c t  s h o u l d  be  a p p l i e d  t o  r e l i e v e  him n o t  

o n l y  o f  100 p e r c e n t  o f  t h e  amount o f  " imprope r  c h a r g e s , "  b u t  a l so  

o f  65 p e r c e n t  o f  a l l  p r o p e r  c h a r g e s  a s  w e l l .  Cheek c o n t e n d e d  t h e n  

a s  he  d o e s  now t h a t  he  is e n t i t l e d  t o  be  d i s c h a r g e d  t o  t h e  e x t e n t  

o f  65  p e r c e n t  o f  m a t e r i a l s  which h e  c o n c e d e s  were  c h a r g e d  t o  t h e  

a c c o u n t  and a c t u a l l y  u sed  i n  h i s  j o b s .  S t a t e d  d i f f e r e n t l y ,  unde r  

C h e e k ' s  l o g i c ,  h e  is l e g a l l y  o b l i g a t e d  t o  pay  McGowan f o r  o n l y  3 5  

p e r c e n t  o f  t h e  goods  a c t u a l l y  used  i n  C h e e k ' s  j o b s .  The j u r y  was 

n e v e r  i n s t r u c t e d  t h a t  i t s  f a u l t - f i n d i n g  a s s e s s m e n t s  would be  

a p p l i e d  t o  a n y t h i n g  o t h e r  t h a n  " imprope r  c h a r g e s . "  S e e  Cheek ,  483 

So.2d a t  1378  n.  6. (App-19).  

Moreover ,  t h e r e  a r e  c e r t a i n  common s e n s e  c o n s i d e r a t i o n s  which 

c l e a r l y  s u p p o r t  t h e  t r i a l  c o u r t ' s  a p p l i c a t i o n  o f  t h e  j u r y ' s  

f i n d i n g s .  Materials t o t a l i n g  $ 3 1 , 3 9 1  were c h a r g e d  t o  t h e  



account. Of this sum, Cheek's expert found $17,163.38 in materials 

which were not identified on the invoices as being related to 

Cheek's jobs. It is more than coincidental that this calculation, 

rounded to the nearest dollar, is identical to the amount of 

"improper charges" determined by the jury. By the same token, 

Cheek's expert estimated the cost of materials required to be used 

in Cheek's jobs at $16,500. Subtracting this figure from the total 

materials of $31,391 leaves $14,841 in materials which, according 

to Cheek's own expert, were not used in Cheek's jobs. Since the 

jury selected the $17,163 representing unidentified invoices as 

"improper charges," rather than the $14,841 representing Cheek's 

expert's estimation of materials not used in Cheek's jobs, it 

stands to reason that the jury did not equate its "improper 

charges" with the quantity of materials not used in Cheek's jobs. 

By labeling as "improper" the total charges which could not be 

specifically identified by reference to Cheek or his jobs, common 

sense dictates that the jury intended simply to establish a 

rational foundation for assigning the legal responsibility for such 

"improper chargesn (i.e. charges which on the face of the invoices 

were questionable or unexplained) to the parties in accordance with 

their respective fault percentages. Under Cheek's suggested 

verdict application, Cheek bears no responsibility for these 

charges even though the jury specifically found he was 35 percent 

responsible for them. 



The t r i a l  c o u r t ' s  a p p l i c a t i o n  o f  t h e  j u r y ' s  s p e c i a l  v e r d i c t  i n  

t h i s  case h a r m o n i z e s  t h e  v e r d i c t  i n  a c c o r d a n c e  w i t h  t h e  f a c t s  

p r e s e n t e d  and is a  f a i r  and  r e a s o n a b l e  i n t e r p r e t a t i o n  o f  t h e  j u r y ' s  

f i n d i n g s  i n  l i g h t  o f  t h e  c o n t r o l l i n g  law. Thus ,  t h e  judgment  

e n t e r e d  by t h e  t r i a l  c o u r t  is c o n s i s t e n t  w i t h  t h e  o v e r a l l  d u t y  o f  

t h e  t r i a l  c o u r t  i n  c o n s t r u i n g  a  s p e c i a l  v e r d i c t :  

A s p e c i a l  v e r d i c t  s h o u l d  be  c o n s t r u e d  
r e a s o n a b l y  and  f a i r l y ,  w i t h o u t  heed t o  s l i g h t  
d e f e c t s  and  s u b t l e  and  r e f i n e d  d i s t i n c t i o n s .  
P l e a d i n g s  d o  n o t  s u p p l y  a n  a n a l o g  f o r  g u i d a n c e  
i n  c o n s t r u i n g  and  g i v i n g  e f f e c t  t o  a  s p e c i a l  
f i n d i n g ,  s i n c e  t h e  l a t t e r ,  l i k e  a  s p e c i a l  
v e r d i c t ,  must be  c o n s i d e r e d  a s  a who le ,  
w i t h o u t  d i s s e c t i o n  i n t o  f r a g m e n t a r y  p a r t s  and 
s u c c e s s f u l  a t t a c k  i n  d e t a i l .  I f ,  t a k e n  a s  a  
who le ,  a  f i n d i n g  l e g i t i m a t e l y  s u p p o r t s  t h e  
judgment ,  i t  w i l l  be  uphe ld .  However, t h e  law 
f a v o r s  s p e c i a l  v e r d i c t s  and w i l l  s u s t a i n  them 
whenever  i t  c a n  be  done  c o n s i s t e n t l y  w i t h  t h e  
r u l e s  by which  t h e y  a r e  gove rned .  Hence,  
where  t h e  f i n d i n g s  w i l l  f a i r l y  a d m i t  o f  a n  
i n t e r p r e t a t i o n  which w i l l  h a rmon ize  them w i t h  
o n e  a n o t h e r  and w i t h  t h e  g e n e r a l  v e r d i c t ,  t h a t  
i n t e r p r e t a t i o n  s h o u l d  be  g i v e n ,  r a t h e r  t h a n  
o n e  which w i l l  o v e r t u r n  and d e s t r o y  t h e  
f i n d i n g s  and t h e  v e r d i c t .  

76 Am.Jur.2d T r i a l  9 1207 ( 1 9 7 5 ) .  

The D i s c h a r q e  D e f e n s e  

Bo th  t h e  t r i a l  c o u r t  and t h e  d i s t r i c t  c o u r t  p r o p e r l y  r e j e c t e d  

C h e e k ' s  d i s c h a r g e  d e f e n s e .  The j u r y  found  t h a t  McGowan knew or 

s h o u l d  h a v e  known t h a t  t h e r e  were c h a r g e s  t o  t h e  a c c o u n t  which were 

" imprope r . "  However, a s  n o t e d  above ,  t h e  j u r y  o b v i o u s l y  c l a s s i f i e d  

a s  " imprope r  c h a r g e s "  a l l  o f  t h e  c h a r g e s  f o r  m a t e r i a l s  which were 

n o t  i d e n t i f i e d  s p e c i f i c a l l y  on  t h e  f a c e  o f  t h e  i n v o i c e  a s  b e i n g  

r e f e r e n c e d  t o  Cheek or C h e e k ' s  j o b s .  S i n c e  McGowan p r e p a r e d  t h e  



i n v o i c e s  or s h i p p i n g  t i c k e t s ,  i t  s t a n d s  t o  r e a s o n  t h a t  McGowan 

"knew or s h o u l d  have  known" t h a t  t h e s e  i n v o i c e s  ( i n v o i c e s  t o t a l i n g  

$17 ,163)  d i d  n o t  c o n t a i n  a  r e f e r e n c e ,  t o  Cheek or C h e e k ' s  j o b s .  

Only  w i t h i n  t h e  framework o f  t h i s  p a r t i c u l a r  p a r l a n c e ,  is  i t  

t h e r e f o r e  t r u e  t h a t  McGowan knew or had r e a s o n  t o  know o f  such  

" imprope r  c h a r g e s . "  However, s u c h  knowledge is a  " f a r  c r y "  f rom a  

f a c t u a l  f i n d i n g  t h a t  McGowan was g u i l t y  o f  c o n d u c t  s u f f i c i e n t  t o  

w a r r a n t  a  l e g a l  c o n c l u s i o n  by t h e  c o u r t  t h a t  Cheek s h o u l d  be  

d i s c h a r g e d  o f  h i s  l i a b i l i t y  t o  McGowan f o r  any  p o r t i o n  o f  t h e  

c h a r g e s  t o  t h e  a c c o u n t  which were i n  f a c t  used  i n  C h e e k ' s  j o b s .  

R e l y i n g  on  W i s h a r t  v. G a t e s  Rubber Co. S a l e s  D i v i s i o n ,  I n c . ,  

1 6 3  So.2d 503 ( F l a .  3d DCA 1964)  , t h e  d i s t r i c t  c o u r t  r e a s o n e d  t h a t  

t h e  mere f a c t  t h a t  c h a r g e s  were i n c l u d e d  i n  t h e  a c c o u n t  i n  e x c e s s  

o f  a  s t a t e d  l i m i t a t i o n  d i d  n o t  o p e r a t e  t o  d i s c h a r g e  Cheek o f  h i s  

l i a b i l i t y  f o r  t h o s e  c h a r g e s  which d i d  n o t  exceed  t h e  l i m i t a t i o n .  

Cheek,  483 So.2d a t  1379.  (App-20). F u r t h e r ,  t h e  d i s t r i c t  c o u r t  

found  i n a p p r o p r i a t e  t h e  a u t h o r i t i e s  advanced  by Cheek which were 

bot tomed o n  m i s c o n d u c t  o f  a  c r e d i t o r  i n  t h e  n a t u r e  o f  f r a u d u l e n t  

a c t i v i t y ;  t h e r e  b e i n g  n o  e v i d e n c e  o f  s u c h  m i s c o n d u c t  on McGowan's 

p a r t .  

The a u t h o r i t i e s  c i t e d  by Cheek e i t h e r  i n v o l v e  
f a c t u a l  s i t u a t i o n s  where  t h e  d e b t o r ' s  
m i s c o n d u c t  is  i n  t h e  n a t u r e  o f  f r a u d u l e n t  
inducement  i n  p e r s u a d i n g  t h e  g u a r a n t o r  t o  
e n t e r  i n t o  t h e  g u a r a n t y  ag reemen t  o r  i n v o l v e  a  
p a r t y  who is a  s u r e t y ,  n o t  a  g u a r a n t o r .  The 
c a s e s  and a u t h o r i t y  d e a l i n g  w i t h  s u r e t y s h i p  
i n v o l v e  a  t o t a l l y  d i f f e r e n t  l e g a l  c o n c e p t .  W e  



find no authority to support Cheek's argument 
that he is discharged from liability because 
of any misconduct on the part of McGowan. 

Id. - 

Simply put, the fact that the jury found McGowan was 

responsible in part for the occurrence of the so-called "improper 

charges" does not translate into misconduct on McGowan's part 

sufficient to effect a discharge of Cheek under the law of 

guaranty. 



ISSUE IV 

THE DISTRICT COURT ERRED IN NOT ORDERING THE TRIAL 
COURT TO ENTER JUDGMENT FOR McGOWAN FOR THE FULL AMOUNT 
OWED ON THE PROMISSORY NOTE. 

If this Court is going to examine the merits of the district 

court's decision in terms of features not related to the certified 

questions, the court's reluctance to mandate a directed verdict for 

McGowan should be rectified. 

The principal af f irmative defense raised by Cheek to McGowan's 

suit on the promissory note was that of "mistake." Cheek claims 

essentially that the promissory note was delivered to McGowan under 

the mistaken notion or belief by Cheek that he was obligated to 

McGowan for the full amount of the note. However, Cheek never 

plead rescission or reformation of the promissory note. (R-4-7). 

Instead, Cheek's proof at trial focused on attempting to shift to 

McGowan the risk of any loss occasioned by Cheek's own mistake. 

The trial court permitted this loss shifting to occur despite the 

fact Cheek had failed to establish the required showing to obtain 

equitable relief under the established doctrine of mistake. 

The district court recognized the controlling pr inciple 

necessary to establish the defense of mistake when it observed: 

First of all, as maker of a promissory note, 
appellant was required, in establishing his 
defenses of mistake, misrepresentation, and/or 
failure of consideration, to negate negligence 
or lack of diligence on his part. The signer 
of a promissory note is responsible for that 
 which^ he knew,-or should have known, at the 
time he executed the note. Second, an 
equitable maxim of long standing applicable to 
guaranty agreements is that party who trusts 



t h e  d e b t o r  is r e s p o n s i b l e  i n  t h e  e v e n t  t h e  
d e b t o r  d e f a u l t s .  I n  t h i s  case, Cook was 
work ing  on C h e e k ' s  j o b s ,  and Cheek s o l i c i t e d  
McGowan t o  e x t e n d  t h e  c r e d i t .  A s  be tween  
Cheek and McGowan, b o t h  " i n n o c e n t "  p a r t i e s ,  
t h e  r e s p o n s i b i l i t y  f o r  Cook ' s  f a i l u r e  t o  pay 
rests  w i t h  Cheek,  t h e  p a r t y  who was i n  t h e  
b e t t e r  p o s i t i o n  t o  p r o t e c t  h i m s e l f  and  who 
a l so  i n i t i a t e d  t h e  c r e d i t  a r r a n g e m e n t .  

Cheek,  483 So.2d a t  1377  (App-18). 

T h i s  p ronouncement  by t h e  d i s t r i c t  c o u r t  is w h o l l y  c o n s i s t e n t  

w i t h  t h e  c o n c e p t  o f  u n i l a t e r a l  m i s t a k e  n o t e d  by t h i s  C o u r t  i n  

Mary land  C a s u a l t y  Co. v. K r a s n e k ,  174 So.2d 541,543 ( F l a .  1965)  : 

J u r i s d i c t i o n a l  c o n f l i c t  e s t a b l i s h e d ,  w e  now 
t u r n  to  t h e  a l t e r n a t i v e  g r o u n d s  f o r  t h e  
h o l d i n g  below.  T h e r e  is no d o u b t  t h a t  t h e  law 
was c o r r e c t l y  s t a t e d  t h e r e i n  a s  p r e v e n t i n g  
e q u i t a b l e  r e l i e f  on  g round  o f  u n i l a t e r a l  
m i s t a k e  i n  i n s t a n c e s  i n  which t h e  m i s t a k e  is 
t h e  r e s u l t  o f  a l a c k  o f  d u e  care or i n  which 
t h e  o t h e r  p a r t y  t o  t h e  c o n t r a c t  h a s  so f a r  
r e l i e d  upon t h e  payment  t h a t  i t  would b e  
i n e q u i t a b l e  t o  r e q u i r e  repayment .  3  C o r b i n  on  
C o n t r a c t s  Sec .  606 ( 1 9 6 0 ) .  

I n c i d e n t  t o  h i s  d e f e n s e  o f  m i s t a k e ,  Cheek n o t  o n l y  f a i l e d  t o  

show t h a t  h e  was f r e e  f rom a l a c k  o f  due  care i n  p r e c i p i t a t i n g  o r  

a l l o w i n g  t h e  s o - c a l l e d  m i s t a k e  t o  o c c u r ,  b u t  a l so  o f f e r e d  no  p r o o f  

t h a t  McGowan d i d  n o t  i n  f a c t  r e l y  upon C h e e k ' s  c o n t i n u i n g  

acknowledgment  t h a t  he  was o b l i g a t e d  f o r  t h e  mater ia ls  p u r c h a s e d  by 

Cook. 

F i r s t ,  it was Cheek who armed Cook ( t h e  wrongdoer )  w i t h  t h e  

a u t h o r i t y  t o  p u r c h a s e  materials  on  c r e d i t  f rom McGowan. 

(R-619-620,721-723). Cheek eschewed McGowanls o f f e r  a t  t h e  o u t s e t  

t o  i n s t i t u t e  p r o c e d u r e s  t o  h e l p  Cheek m o n i t o r  t h e  a c c o u n t .  (R-723- 



7 2 4 ) .  S e c o n d l y ,  McGowan r e p e a t e d l y  k e p t  Cheek in fo rmed  o f  t h e  e v e r  

i n c r e a s i n g  a c c o u n t  b a l a n c e ;  admon i sh ing  Cheek t h a t  h e  would o n l y  

k e e p  t h e  a c c o u n t  open  i f  Cheek c o n t i n u e d  to  g u a r a n t e e  it. Cheek 

e l e c t e d  to  k e e p  t h e  a c c o u n t  open .  (R-727-728). McGowan c l e a r l y  

r e l i e d  upon t h e  i m p l i e d  i f  n o t  e x p r e s s e d  a s s u r a n c e s  o f  Cheek t h a t  

h e  was o b l i g a t e d  f o r  t h e  f u l l  amount o f  t h e  a c c o u n t .  T h i s  r e l i a n c e  

was r e i n f o r c e d  when McGowan a c c e p t e d  C h e e k ' s  p r o m i s s o r y  n o t e ,  which 

e x t e n d e d  mon th ly  payment terms t o  Cheek. 

The d i s t r i c t  c o u r t  r e a s o n e d  t h a t  Cheek was e x c u s e d  f rom t h e  

t r a d i t i o n a l  l i m i t a t i o n s  o f  t h e  m i s t a k e  d e f e n s e  b e c a u s e  t h e r e  were a  

s e r i e s  o f  t r a n s a c t i o n s  i n v o l v e d  and b e c a u s e  McGowan acknowledged a t  

t r i a l  t h a t  Cheek was n o t  o b l i g a t e d  f o r  m a t e r i a l s  which McGowan knew 

or s h o u l d  have  known were d i v e r t e d  f rom Cheeks  j o b s .  Cheek,  483 

So.2d a t  1378.  (App-19).  I n  t h i s  r e s p e c t  t h e  d i s t r i c t  c o u r t  

a p p a r e n t l y  c o n f u s e d  t h e  j u r y ' s  a s s i g n m e n t  o f  r e s p o n s i b i l i t y  f o r  

f a i l i n g  t o  a v o i d 7  " imprope r  c h a r g e s "  ( c h a r g e s  which were n o t  

i d e n t i f i e d  on t h e  i n v o i c e s  a s  d e s i g n a t e d  f o r  C h e e k ' s  j o b s )  a s  b e i n g  

e q u i v a l e n t  t o  l e g a l  f a u l t  on McGowanls p a r t  s u f f i c i e n t  t o  e x c u s e  

Cheek o f  h i s  b u r d e n  o f  s a t i s f y i n g  t h e  r e q u i r e m e n t s  o f  t h e  m i s t a k e  

The v e r d i c t  e s t a b l i s h e s  Cheek a s  b e i n g  35% r e s p o n s i b l e  f o r  
f a i l i n g  to  a c t  r e a s o n a b l y  t o  a v o i d  " improper  c h a r g e s w  b e i n g  
made t o  t h e  a c c o u n t .  The 65% r e s p o n s i b i l i t y  a s s i g n e d  t o  
McGowan o b v i o u s l y  a l s o  r e p r e s e n t s  a  f a i l u r e  t o  a c t  r e a s o n a b l y  
t o  a v o i d  improper  c h a r g e s  b e i n g  made t o  t h e  a c c o u n t .  
A d m i t t e d l y ,  b o t h  p a r t i e s  c o u l d  have  done  more t o  " p o l i c e "  t h e  
a c c o u n t .  However, any  s u c h  f a i l u r e  by McGowan d o e s  n o t  
t r a n s l a t e  i n t o  a c t i v e  knowledge on  i t s  p a r t  t h a t  m a t e r i a l s  were 
b e i n g  d i v e r t e d  f rom C h e e k ' s  j o b s  by Cook. 



d e f e n s e .  Review o f  t h e  e v i d e n c e ,  however ,  shows c l e a r l y  t h a t  t h e  

f a u l t  a s s i g n e d  t o  McGowan was n o t  ba sed  on any  c o m p l i c i t y  on 

McGowan' s p a r t  i n  knowingly  p e r m i t t i n g  m a t e r i a l s  t o  be c h a r g e d  t o  

t h e  s p e c i a l  a c c o u n t  and . t h e r e a f t e r  t o  be d i v e r t e d  by C o o k .  

I n  summary, Cheek s i m p l y  f a i l e d  t o  e s t a b l i s h  a  p r o p e r  b a s i s  t o  

a p p l y  t h e  d o c t r i n e  o f  m i s t a k e  so a s  t o  r e l i e v e  him o f  h i s  

o b l i g a t i o n  on t h e  n o t e .  The t r i a l  c o u r t ,  t h e r e f o r e ,  s h o u l d  h a v e  

d i r e c t e d  a  v e r d i c t  o n  t h i s  d e f e n s e  i n  McGowanls f a v o r .  The 

r e a s o n i n g  and l o g i c  employed by t h e  d i s t r i c t  c o u r t  i n  e x c u s i n g  t h e  

f a i l u r e  o f  t h e  t r i a l  c o u r t  t o  so a c t  is misgu ided .  



ISSUE V 

THE DISTRICT COURT SHOULD HAVE ALLOWED ATTORNEY'S FEES 
TO McGOWAN FOR DEFENDING CHEEK'S APPEAL TO THAT COURT. 

McGowan timely filed a motion for attorney's fees with the 

district court. (App-8). The motion failed to state the "ground 

upon which recovery is sought" as required by F1a.R.App.P. 

9.400(b). No objection to the motion was proffered by Cheek. 

Simultaneous with its original opinion, the court entered an order 

denying the motion; Judge Booth dissenting. (App-723). On motion 

for rehearing, the court noted that the basis for its denial of 

fees was McGowan's failure to state the grounds for recovery 

therefor under Rule 9.400 (b) . 
The requirement that a motion identify the grounds for 

recovery of fees was added by the 1977 revision to former 

F1a.R.App.P. 3.16 (d) (1977) 8. Ostensibly, the purpose of the 

requirement was to assist the court in ascertaining the legal basis 

for the recovery of fees in view of the increasing number of 

statutory provisions allowing fees. There is no valid reason to 

conclude that a failure to identify the basis for attorney's fees 

in a motion is a jurisdictional flaw rendering the appellate court 

powerless to consider the fee question. Moreover, the 

determination of fees at the appellate level is not simply a 

Former Rule 3.16(e) required only that the motion be filed 
at or before the filing of the moving party's initial brief and 
be on a separate paper. McGowan's motion fully complied with 
these provisions. 



ministerial function which is handled solely by the clerk's 

personnel. See Noel Enterprises, Inc. v. Smitz, 11 F.L.W. 1238 

(Fla. 5th DCA May 29, 1986) (holding failure to comply with 

separate document requirement for requesting oral argument operates 

as a bar because of ministerial necessities). 

Finally, this is not a situation where the legal basis for the 

fees sought on appeal reposes in some obscure statute or other 

source. The promissory note provision providing for attorney's 

fees to McGowan was quoted extens5vely in Appellant's brief. 

Indeed, the district court expressly acknowledged the contractual 

source for the fees in its certified question to this Court. 

In its order in this cause, the Court should direct the 

district court to allow appropriate attorney's fees to McGowan for 

defending Cheek's appeal to that court. 



CONCLUSION 

For  t h e  r e a s o n s  s e t  f o r t h  above ,  t h e  d i s t r i c t  c o u r t ' s  o p i n i o n  

s h o u l d  be  a f f i r m e d  and t h e  c e r t i f i e d  q u e s t i o n s  s h o u l d  be answered  

a s  s u g g e s t e d  by McGowan. I f  t h e  C o u r t  is  i n c l i n e d  t o  d e t e r m i n e  

i s s u e s  o t h e r  t h a n  t h o s e  p r e s e n t e d  by t h e  c e r t i f i e d  q u e s t i o n s ,  t h e  

C o u r t  s h o u l d  remand t h i s  c a u s e  f o r  e n t r y  o f  a  d i r e c t e d  v e r d i c t  i n  

f a v o r  o f  McGowan. The o r d e r  o f  t h e  d i s t r i c t  c o u r t  d e n y i n g  McGowan 

a t t o r n e y ' s  f e e s  i n  d e f e n s e  o f  C h e e k ' s  a p p e a l  t o  t h a t  c o u r t  s h o u l d  

be  quashed  and t h e  c a u s e  remanded f o r  e n t r y  o f  a n  a p p r o p r i a t e  o r d e r  

d i r e c t e d  t o  such  f e e s .  
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