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PRELIMINARY STATEMENT 

On April 22, 1986, the Court consolidated the above- 

captioned petitions filed by Michael E. Allen, Public Defender 

for the Second Judicial Circuit, co-petitioner VINCENT GAYOSO 

(Case No. 68-564), and co-petitioner WILLIE REYNOLDS (Case No. 

68-633). In each case, Petitioners are asking the Court to issue 

a writ of mandamus or, alternatively, a writ of prohibition, to 

compel Leon County Judge Hal S. McClamma to allow the public 

defender to represent the petitioners/defendants on charges which 

will be described herein. Rule to Show Cause was entered as to 

the first case on April 11, 1986, and as to the second case on 

April 23, 1986. 



STATEMENT OF THE CASE AND FACTS 

I n  t h e  f i r s t  oE t h e s e  c o n s o l i d a t e d  c a s e s ,  t h e  d e f e n -  

d a n t ,  V i n c e n t  Gayoso,  was a r r e s t e d  on  F e b r u a r y  1 4 ,  1986 ,  i n  

T a l l a h a s s e e ,  F l o r i d a .  H e  was c h a r g e d  w i t h  d r i v i n g  w h i l e  l i c e n s e  

s u s p e n d e d  o r  r evoked  (DWLS) a n d  d r i v i n g  unde r  t h e  i n f l u e n c e  of  

a l c o h o l  ( D U I ) .  A l though  b o t h  c h a r g e s  r e s u l t e d  f r o m  t h e  same 

i n c i d e n t  and  w e r e  c o n s o l i d a t e d  f o r  t r i a l  on A p r i l  11, 1986 ,  t h e  

Responden t ,  Leon County J u d g e  H a l  S .  McClamma, d e t e r m i n i n e d  t h a t  

t h e  p u b l i c  d e f e n d e r  w i l l  o n l y  be  p e r m i t t e d  t o  r e p r e s e n t  t h e  

d e f e n d a n t  on  t h e  DWLS c h a r g e .  Responden t  b a s e d  t h i s  d e t e r m i n a -  

t i o n  on  h i s  e n t r y  of  a n  Orde r  o f  No Impr i sonmen t  ( O N I )  a s  t o  t h e  

D U I  c h a r g e .  

Not o n l y  h a s  t h e  Responden t  r e f u s e d  t o  a p p o i n t  t h e  

p u b l i c  d e f e n d e r  as t o  t h e  D U I  c h s r g e ,  b u t  h e  h a s  r u l e d  t h a t  t h e  

p u b l i c  d e f e n d e r  c a n n o t  p a r t i c i p a t e  i n  t h e  d e f e n s e  o f  t h a t  c h a r g e  

by p r o v i d i n g  l e g a l  a s s i s t a n c e  t o  d e f e n d a n t ,  s u c h  a s  w h i s p e r i n g  t o  

t h e  d e f e n d a n t  a t  c o u n s e l  t a b l e  d u r i n g  h i s  c o n s o l i d a t e d  t r i a l .  

Thus ,  a s suming  t h a t  t h e  d e f e n d a n t  g o e s  t o  t r i a l  on b o t h  c h a r g e s ,  

which is p r e s e n t l y  a n t i c i p a t e d ,  t h e  a s s i s t a n t  p u b l i c  d e f e n d e r  

w i l l  b e  p r e s e n t  b u t  w i l l  b e  r e p r e s e n t i n g  him o n l y  a s  t o  t h e  DWLS 

c h a r g e  a n d  w i l l  be  u n a b l e  Lo p a r t i c i p a t e  o r  o f f e r  l e g a l  a d v i s e  t o  

d e f e n d a n t  d u r i n g  t h e  D U I  p o r t i o n  of  t h e  t r i a l .  

On A p r i l  11, 1986 ,  Respondent  e n t e r e d  a n o t h e r  O N 1  and  

o r d e r s d  P e t i t i o n e r  A l l e n  removed f r o m  t h e  c a s e  of  a n o t h e r  d e f e n -  

d a n t ,  Wil l ie  R e y n o l d s ,  whom P e t i t i o n e r  A l l e n ' s  o f f i c e  had  r e p r e -  

s e n t e d  f o r  o v e r  f o u r  months.  Will ie  Reyno lds  was a r r e s t e d  on 



November 23 ,  1985,  and c h a r g e d  w i t h  gambl ing  i n  t h e  p a r k i n g  l o t  

of  a  c o n v e n i e n c e  s t o r e .  P e t i t i o n e r  A l l e n ' s  o f f i c e  was a p p o i n t e d  

t o  r e p r e s e n t  him. T h e r e a f t e r ,  t h e  p u b l i c  d e f e n d e r ' s  o f f i c e  con-  

d u c t e d  d i s c o v e r y ,  i n c l u d i n g  t h e  t a k i n g  o f  d e p o s i t i o n s ,  and f i l e d  

a mot ion  t o  s u p p r e s s  which was d e n i e d .  J u r y  t r i a l  was s c h e d u l e d  

and  r e s e t  s e v e r a l  times, f i n a l l y  b e i n g  s e t  f o r  A p r i l  1 4 ,  1986. 

On A p r i l  11, 1986,  P e t i t i o n e r  A l l e n  r e c e i v e d  

R e s p o n d e n t ' s  "Order  of No Impr isonment  and D i s c h a r g i n g  P u b l i c  

Defende r . "  On t h e  d a t e  s c h e d u l e d  f o r  j u r y  t r i a l ,  P e t i t i o n e r  

A l l e n  moved t o  modify t h e  Orde r  t o  a l l o w  him t o  c o n t i n u e  t o  

r e p r e s e n t  t h e  d e f e n d a n t .  A t  t h e  n e a r i n g ,  Respondent  a d v i s e d  

P e t i t i o n e r  Reyno lds ,  t h e  d e f e n d a n t ,  t h a t  i f  t h e  p u b l i c  d e f e n d e r  

were  r e a p p o i n t e d ,  h e  would r i s k  g o i n g  t o  j a i l .  The d e f e n d a n t  

was o f f e r e d  a  c h o i c e  between b e i n g  r e p r e s e n t e d  by c o u n s e l  o r  

b e i n g  d e n i e d  b o t h  c o u n s e l  and  a  j u r y  t r i a l ,  b u t  b e i n g  g u a r a n t e e d  

no  j a i l  t i m e  ( u n l e s s ,  of c o u r s e ,  h e  v i o l a t e s  p r o b a t i o n ) .  Ob- 

v i o u s l y ,  t h e  d e f e n d a n t  d i d  n o t  c h o o s e  t o  r i s k  g o i n g  t o  j a i l .  

A c c o r d i n g l y ,  Respondent  o r a l l y  d e n i e d  t h e  mo t ion  and  s e t  t h e  c a s e  

f o r  a  non- ju ry  t r i a l  on A p r i l  28, 1986. A t  t h i s  t i m e ,  b o t h  

d e f e n d a n t s  a r e  a w a i t i n g  t r i a l ,  



SUMMARY OF THE ARGUMENT 

It is unconstitutional to try a defendant without 

counsel unless the defendant voluntarily waives his right to 

counsel after being fully advised of the dangers of proceeding 

pro se. Faretta v. California, 444 U.S. 806 (1975). A defendant 

who has been found insolvent is entitled to the appointment of 

counsel, unless no jail time is imposed, Argersinger v. Hamlin, 

407 U.3. 25 (1972), or unless the court enters an Order of No 

Imprisonment. S27.51(1) (b), Fla. Stat. (1985). 

In the first of these cases, Respondent appointed the 

public defender as to the DWLS charge but not the DUI charge 

arising from the same incident, because he entered an Order of No 

Imprisonment as to the DUI charge. There is no authority to 

appoint counsel as to one charge and not another arising from the 

same incident. Furthermore, the court must respect the public 

defender's independent judgment in the defense of his client. 

State ex rel. Smith v. Brummer, 426 So. 2d 532 (Fla. 1982); Graham 

v. State, 372 So.2d 1363 (Fla. 1979). 

As to the second of these cases, the Respondent re- 

scinded his appointment of the public defender four months later, 

after the public defender had prepared the case for trial. Not 

only must Respondent respect the public defender's independence 

in representing his client, but also, he cannot discharge ap- 

pointed counsel on the eve of trial, thus forcing the defendant 

to proceed pro se, without a compelling reason and a - Fe.rctta 

: y  s ' I ;  p i  LO r t ' p r - . ~  ,",nc h i m s e i f .  



ARGUMENT 

A WRIT OF MANDAMUS OR,  ALTERNATIVELY, 
PROHIBITION, SHOULD BE GRANTED, REQUIRING 
RESPONDENT '20 ALLOW THE PUBLIC DEFENDER TO 
EXERCISE HIS INDEPENDANT JUDGMENT To  REP- 
RESENT THE PETITIONERS/DEFENDANTS I N  THESE 
THESE TWO CASES. 

I t  is u n c o n s t i t u t i o n a l  t o  t r y  a  d e f e n d a n t  f o r  a  f e l o n y  

w i t h o u t  a  l awye r  u n l e s s  t h e  d e f e n d a n t  h a s  v a l i d l y  waived  h i s  

r i g h t  t o  c o u n s e l .  Gideon  v. Wa inwr igh t ,  372 U.S. 335 ( 1 9 6 3 ) .  

S i m i l a r l y ,  it  is u n c o n s t i t u t i o n a l  t o  t r y  a  d e f e n d a n t  f o r  a  misde-  

meanor o r  o t h e r  o f f e n s e  w i t h o u t  a  l a w y e r ,  o r  v a l i d  w a i v e r  of 

r i g h t  t o  c o u n s e l ,  when a j a i l  t e r m  i s  c o n t e m p l a t e d  o r  imposed.  

A r g e r s i n g e r  v. Hamlin,  407 U.S. 25 ( 1 9 7 2 ) .  C o n v i c t i o n s  o b t a i n e d  

i n  v i o l a t i o n  of  Gideon o r  A r g e r s i n g e r  c a n n o t  be  u s e d  a g a i n s t  t h e  

d e f e n d a n t  t o  s u p p o r t  g u i l t  o r  t o  enhance  pun i shmen t  f o r  a n o t h e r  

o f f e n s e .  B a l d i s a r  v. I l l i n o i s ,  446 U.S. 222 ( 1 9 8 0 )  ( a n  uncoun- 

s e l e d  c o n v i c t i o n  may n o t  be  u s e d  t o  enhance  a  s e n t e n c e  on a  

s u b s e q u e n t  c o n v i c t i o n  u n l e s s  t h e  d e f e n d a n t  waived  h i s  r i g h t  t o  

c o u n s e l ) ;  H a r r e l l  v. S t a t e ,  469 So.2d 169  ( F l a .  1st DCA 1 9 8 5 ) .  

A c c o r d i n g l y ,  u n c o u n s e l e d  c o n v i c t i o n s  may n o t  be  u sed  i n  c a l c u l a -  

t i n g  a  p r e s u m p t i v e  s e n t e n c e  on  a  g u i d e l i n e s  s c o r e s h e e t .  C h a f f i n  

v. S t a t e ,  480 So.2d 700 ( F l a .  4 t h  DCA 1 9 8 5 )  ( r e v e r s e d  b e c a u s e  

t r i a l  c o u r t  u s e d  t h r e e  u n c o u n s e l e d  misdemeanor c o n v i c t i o n s  t o  

a g g r a v a t e  s e n t e n c e ) ;  P i l l a  v. S t a t e ,  ( F l a .  4 t h  DCA 

1 9 8 5 )  ( r e v e r s e d  b e c a u s e  f i v e  p r i o r  u n c o u n s e l e d  DWLS c o n v i c t i o n s  

were  u s e d  t o  h a b i t u a l i z e ) .  I t  is a p p a r e n t l y  a s  y e t  unde t e rmined  

w h e t h e r  a n  u n c o u n s e l e d  c o n v i c t i o n  i n  which a n  O N 1  was e n t e r e d  c a n  

l a t e r  be  u s e d  t o  enhance  a s e n t e n c e  o r  c a n  be  s c o r e d  on  a  



g u i d e l i n e s  s c o r e s h e e t ,  a l t h o u g h  P i l l a ,  477 So.2d 1088,  would seem 

t o  i n d i c a t e  t h a t  t h e y  would n o t  be  s c o r a b l e .  

A D U I  c h a r g e  is a  s e r i o u s  m a t t e r .  Al though t h e  R e -  

s p o n d e n t  d o e s  n o t  i n t e n d  t o  impose a  j a i l  s e n t e n c e  o u t r i g h t ,  t h e  

P e t i t i o n e r  may w e l l  end  up i n c a r c e r a t e d  a t  a  l a t e r  d a t e ,  ba sed  

upon t h i s  c h a r g e .  I f  h e  i s  found g u i l t y ,  h e  w i l l  most l i k e l y  be 

p l a c e d  on p r o b a t i o n ,  I f  h e  v i o l a t e s  p r o b a t i o n ,  h e  w i l l  end  up i n  

j a i l .  Even i f  h e  s u c c e s s f u l l y  c o m p l e t e s  h i s  p r o b a t i o n a r y  

p e r i o d ,  h e  may l a t e r  be s u b j e c t  t o  a n  i n c r e a s e d  p e n a l t y  based  on 

t h e  p r e v i o u s  D U I  c o n v i c t i o n .  For  example ,  i f  h e  were cha rged  

w i t h  a s e c o n d  D U I  w i t h i n  t h r e e  y e a r s ,  h e  would f a c e  a  mandatory 

t e n  d a y s  i n  j a i l  and  e x p o s u r e  t o  n i n e  months i n  j a i l .  9316.193, 

F l a .  S t a t .  ( 1 9 8 5 ) .  A d d i t i o n a l l y ,  i f  h e  were c h a r g e d  w i t h  c a u s i n g  

0 
a n  a c c i d e n t  i n v o l v i n g  s e r i o u s  b o d i l y  i n j u r y  t o  a n o t h e r  w h i l e  i n  

v i o l a t i o n  of  t h a t  s t a t u t e ,  a f t e r  h a v i n g  been  p r e v i o u s l y  c o n v i c t e d  

of  a  D U I ,  h e  c o u l d  be c h a r g e d  w i t h  a  f e l o n y .  8 3 1 6 . 1 9 3 1 ( 2 ) ( b ) ( 3 ) ,  

F l a .  S t a t .  ( 1 9 8 5 ) .  Al though t h i s  uncounse l ed  D U I  c o n v i c t i o n  

would p r o b a b l y  n o t  be s c o r a b l e  on a  g u i d e l i n e s  s c o r e s h e e t ,  i f  t h e  

d e f e n d a n t  were l a t e r  c o n v i c t e d  o f  a  f e l o n y ,  i t  might  be u sed  a s  a  

r e a s o n  t o  d e p a r t  f rom t h e  recommended g u i d e l i n e s  r ange  which is 

p o t e n t i a l l y  more s e r i o u s  t h a n  one more p o i n t  on a  s c o r e s h e e t .  

The DWLS c h a r g e  is  s c h e d u l e d  t o  be  t r i e d  t o g e t h e r  w i t h  

t h e  D U I .  A l though  t h e  Respondent  h a s  g u a r a n t e e d  t h e  d e f e n d a n t  no 

j a i l  time on t h e  D U I ,  h e  h a s  n o t  done s o  on t h e  DWLS. T h e r e f o r e ,  

i f  p e t i t i o n e r / d e f e n d a n t  is c o n v i c t e d ,  t h e  c o u r t ' s  s e n t e n c e  a s  t o  

t h e  DWLS might  be i n f l u e n c e d  a s  t o  s e v e r i t y  by t h e  r e l a t e d  DUX 



c h a r g e .  I n  f a c t ,  i t  m i g h t  be  d i f f i c u l t  t o  s e p e r a t e  the two f o r  

a s e n t e n c i n g  p u r p o s e s  b e c a u s e  t h e y  a r e  s o  i n t e r r e l a t e d .  

A l though  d e c i d e d  p r i o r  t o  A r g e r s i n g e r  and  t h e  e n a c t m e n t  

of s e c t o n  2 7 . 5 1 ( 1 ) ( b )  o f  t h e  F l o r i d a  S t a t u t e s ,  t h e  F l o r i d a  c a s e s  

o f  James v .  Head ley ,  410 F.2d 325 ( 5 t h  C i r .  1 9 6 9 ) ,  and  Matthews 

v.  S t a t e ,  422 F.2d 1046 ( 5 t h  C i r .  1 9 7 0 ) ,  a r e  most h e l p f u l  a s  t o  

t h e  f i r s t  of  t h e s e  two c a s e s .  I n  J ames ,  t h e  F i f t h  C i r c u i t  con- 

s i d e r e d  t h e  q u e s t i o n  of  whe the r  a n  a c c u s e d  h a s  t h e  r i g h t  t o  

c o u r t - a p p o i n t e d  c o u n s e l  when c h a r g e d  w i t h  o n l y  " a  p e t t y  o f f e n s e . "  

J ames ,  410 F.2d a , t  325. T h i s  c a s e  a r o s e  p r i o r  t o  A r g e r s i n g e r  and  

i t s  p rogeny .  P e t t y  o f f e n s e s  were  d e f i n e d  a s  t h o s e  w i t h  p o t e n t i a l  

s e n t e n c e s  of less  t h a n  s i x  months impr i sonmen t  and  a  f i n e  of  n o t  

more t h a n  $500. Id. The c o u r t  h e l d  t h a t  a d e f e n d a n k  was e n t i t l e d  

t o  c o u n s e l  e v e n  f o r  p e t t y  o f f e n s e s ,  410 F.2d a t  326, u n l e s s  no 
- 

pun i shmen t  was l i k e l y  t o  be  imposed o r  no l o s s  o f  l i b e r t y  i n v o l -  

ved.  410 F.2d a t  334. ( I n t e r e s t i n g l y ,  . the  c o u r t  [ Judge  Wisdom] 

e x p r e s s e d  i t s  o p i n i o n  t h a t ,  e v e n  when no l o s s  of  l i b e r t y  would 

r e s u l t ,  c o u n s e l  s h o u l d  be  a p p o i n t e d  i f  t h e  c r i m e  i n v o l v e d  "mora l  

t u r p i t u d e . "  An example  h e  gave  of  a  c r i m e  i n v o l v i n g  mora l  t u r p i -  

t u d e  was "d runken  d r i v i n g . "  - I d .  ) 

The most  i n s t r u c t i v e  p o r t i o n  o f  t h i s  c a s e ,  however ,  i s  

t h e  t r i a l  c o u r t ' s  a t t e m p t  t o  c o n s i d e r  e a c h  c h a r g e  s e p e r a t e l y  i n  

d e t e r m i n i n g  w h e t h e r  t h e  d e f e n d a n t s  d e r e  e n t i t l e d  t o  c o u n s e l .  The 

two d e f e n d a n t s  were  c h a r g e d  w i t h  a  t o t a l  of  s e v e n  misdemeanors ,  

e a c h  c a r r y i n g  a maximum s e n t e n c e  of  up  t o  60 d a y s  i n c a r c e r a t i o n  

a n d  a  f i n e  of  $500.  Thus ,  a l t h o u g h  no one  c h a r g e  i n v o l v e d  more 



t h a n  60 d a y s  j a i l  t i m e ,  one  d e f e n d a n t  was s e n t e n c e d  . to  a t o t a l  of  

300 d a y s  on f i v e  c h a r g e s  p l u s  a n  a d d i t i o n a l  300 d a y s  ( l a t e r  

s u s p e n d e d )  b e c a u s e  s h e  c o u l d  n o t  p a y  t h e  f i n e .  The s e c o n d  d e f e n -  

d e n t  r e c e i v e d  a t o t a l  o f  120  d a y s  p l u s  120  d a y s  ( a l s o  s u s p e n d e d )  

i n  l i e u  o f  t h e  f i n e .  Thus ,  a l t h o u g h  no  one  c h a r g e  was " s e r i o u s , "  

t h e  t o t a l  s e n t e n c e  was c e r t a i n l y  s e r i o u s .  410 F.2d a t  326-27. 

The c o u r t  r e f u s e d  t o  a c c e p t  t h e  c o n t e n t i o n  t h a t  c r i m i n a l  o f -  

f e n d e r s  would i n t e n t i o n a l l y  compound t h e i r  v i o l a t i o n s  f o r  t h e  

p u r p o s e  o f  s e c u r i n g  f r e e  l e g a l  c o u n s e l .  Thus ,  i t  h e l d  t h a t  t h e  

t o t a l  p u n i s h m e n t  on a l l  c h a r g e s  s h o u l d  be  t h e  g u i d e  i n  d e t e r m i -  

n i n g  w h e t h e r  c o u n s e l  mus t  be  a p p o i n t e d .  410 So.2d a t  329. 

The c o u r t ,  i n  Mat thews v. S t a t e ,  422 F.2d 1046  ( 5 t h  

C i r .  1 9 7 0 ) ,  r e a f f i r m e d  i t s  h o l d i n g  i n  James. A l though  it d i s t i n -  

a g u i s h e d  James b e c a u s e  Mat thews was t r i e d  f o r  t h r e e  s e p e r a t e  and  

u n r e l a t e d  misdemeanors ,  t h e  c o u r t  n o t e d  t h a t  " [ t l h i s  is n o t  t o  

s a y  t h a t  a d e f e n d a n t ' s  r i g h t  t o  a s s i s t a n c e  o f  c o u n s e l  c a n  be 

c i r c u m v e n t e d  by c o n d u c t i n g  a s e r i e s  o f  t r i a l s  f o r  e a c h  of  s e v e r a l  

o f f e n s e s  when t h o s e  o f f e n s e s  grow o u t  of  one  m i s a d v e n t u r e  o r  one  

i n t e r r e l a t e d  stream of  e v e n t s . . . . "  422 F.2d a t  1048.  

The Mat thews c o u r t  a l s o  c i t e d  Bohr v. Pu rdy ,  412 F.2d 

3 2 1  ( 5 t h  C i r .  1 9 6 9 ) ,  i n  which  t h e  d e f e n d a n t  was c h a r g e d  w i t h  two 

t r a f f i c  o f f e n s e s  which t o g e t h e r  c a r r i e d  a maximum p e n a l t y  of  90 

d a y s  i n  p r i s o n .  The F i f t h  C i r c u i t  d i s p o s e d  o f  Bohr i n  a v e r y  

b r i e f  o p i n i o n  which  s i m p l y  s t a t e d  t h a t  James v. Head l ey  made it 

c lear  t h a t  Bohr was c o n s t i t u t i o n a l l y  e n t i t l e d  t o  c o u n s e l .  412 

F.2d a t  322.  



The case of Vincent Gayoso involves the same factual 

@ situation; thus, the answer is clear. When considered together, 

the DUI and the DWLS involve serious consequences, including jail 

time. The total sentence from all charges arising from the same 

incident must be the measure of when the appointment of counsel 

is required. Here, the Respondent has admitted that the DWLS 

carries a potential jail sentence. Accordingly, S27.51(l)(b), 

Fla. Stat. (1985), requires that counsel be appointed for the 

defendant. There is no authority to bifurcate the trial, ap- 

pointing counsel to defend the petitioner in only half of it. 

The present situation is intolerable. It will render 

assistance of counsel as to the DWLS charge, to which Petitioner 

Allen was duly appointed, almost completely ineffective. Counsel 

will be handicapped in his discovery requests and any plea nego- a tiations by being unable to deal with the charges together. The 

state attorney will be impeded in his negotiations by having to 

negotiate both with counsel and with the defendant. 

If the case goes to trial, as is presently anticipated, 

the assistant public defender will be unable to effectively 

defend the peti.tioner . The defendant's breathalyzer test 

showed a .09/.08 blood alcohol level, which is below that which 

raises a presumption of intoxication. Thus, the defendant's 

guilt is by no means evident. He was also required to perform 

field sobriety tests. Thus, whether he is found guilty or not 

guilty will depend largely on testimony by police officers and 

the defendant himself. If witnesses, such as police officers, 



t e s t i f y  as  t o  b o t h  c h a r g e s ,  t h e  a s s i s t a n t  p u b l i c  d e f e n d e r  w i l l  be 

m a b l e  t o  examine  and  c ro s s - examine  o n l y  as  t o  t h e  DWLS p o r t i o n  o f  

t h e  c h a r g e s  o r  r i s k  b e i n g  h e l d  i n  con t empt  of  c o u r t .  When t h e  

D U I  matter a r i s e s ,  d e f e n s e  c o u n s e l  w i l l  h a v e  t o  s i t  down and  hope  

f o r  t h e  b e s t  - a n d  h e  w i l l  n o t  b e  p e r m i t t e d  t o  w h i s p e r  t o  t h e  

d e f e n d a n t  a t  c o u n s e l  t a b l e .  

B e c a u s e  t h e  a s s i s t a n t  p u b l i c  d e f e n d e r  h a s  been  f o r b i d -  

den  t o  d i s c u s s  w i t h  p e t i t i o n e r  h i s  d e f e n s e  o f  t h e  D U I ,  d r i v i n g ,  

which  is a n  e l e m e n t  of  b o t h  c r i m e s ,  w i l l  n e e d  t o  be  p r o v e d  o r  

d i s p r o v e d  f o r  e a c h  c h a r g e .  F u r t h e r m o r e ,  c o u n s e l  a n d  p e t i t i o n e r  

may d e v e l o p  i n c o n s i s t e n t  d e f e n s e s .  F o r  example ,  i n t o x i c a t i o n  

m i g h t  be  a d e f e n s e  t o  t h e  DWLS c h a r g e  - l a c k  o f  i n t e n t .  I t  would 

c o n v i c t  t h e  p e t i t i o n e r  o f  t h e  D U I ,  however.  Thus ,  Responden t  may 

be  p l a c i n g  t h e  p e t i t i o n e r / d e f e n d a n t  a n d  h i s  c l i e n t  a t  odds .  

0 
A t  t h e  v e r y  l e a s t ,  h e  is  i n t e r f e r i n g  w i t h  t h e i r  

a t t o r n e y  - c l i e n t  r e l a t i o n s h i p .  Moreover ,  Responden t  is i n t e r -  

f  e r i n g  i n  t h i s  r e l a t i o n s h i p  u n n e c e s s a r i l y  . The U n i t e d  S t a t e s  

Supreme C o u r t  h a s  h e l d  t h a t  Government v i o l a t e s  t h e  r i g h t  t o  

e f f e c t i v e  a s s i s t a n c e  of  c o u n s e l  when it i n t e r f e r e s  i n  c e r t a i n  

ways w i t h  t h e  a b i l i t y  of  c o u n s e l  t o  make i n d e p e n d e n t  d e c i s i o n s  as  

t o  i t s  d e f e n s e  of  a case. S t r i c k l a n d  v. Wash ing ton ,  80 L.Ed.2d 

674,  692 ( 1 9 8 4 ) .  I n  t h e  case a t  hand ,  t h e  a s s i s t a n t  p u b l i c  

d e f e n d e r  c a n n o t  make i n d e p e n d e n t  d e c i s i o n s  as  t o  h i s  d e f e n s e  of  

h i s  c l i e n t  w i t h o u t  becoming i n v o l v e d  i n  t h e  d e f e n s e  of  t h e  D U I .  

W h i l e  P e t i t i o n e r  A l l e n ' s  o f f i c e  is  r e p r e s e n t i n g  P e t i -  

t i o n e r  Gayoso on t h e  DWLS c h a r g e  which h a s  been  c o n s o l i d a t e d  w i t h  



the DUI charge for trial, it makes no sense as a matter of 

• judicial economy to deny the defendant counsel on his DUI charge, 

risking serious constitutional violations and interfering with 

the assistant public defender's representation of his client. 

Petitioner Reynolds' case is even worse. The public defender's 

office has spent over four months preparing to go to trial on 

this case. To now deprive the petitioner of counsel is a dis- 

graceful waste of the public defender's time and the state's 

money. If petitioner were to retain private counsel now, it 

would undoubtedly necessitate another continuance (the case has 

already been continued several times), not to mention the pos- 

sible violation of the defendant's right to a speedy trial. 

As a practical matter, Petitioner Reynolds would not be 

able to retain private counsel. He is insolvent. Instead, he 

would be forced to go to trial without counsel. The discovery 

done by the public defender's office would undoubtedly prejudice 

the defendant's defense. The State now has the benefit of dis- 

covery conducted by defense counsel (depositions) and of the 

defense strategy revealed by the motion to suppress, which would 

greatly improve its chances of convicting the defendant, if he 

proceeded pro se. 

Even if the defendant gained some information about his 

case from defense counsel's preparation, he would not know how to 

use it. Disciplinary Rule 2-llO(A) of the Code of Professional 

Responsibility provides that an attorney shall not withdraw from 

a case until he has taken reasonable steps to avoid foreseeable 



prejudice to the rights of his client, has given due notice to 

his client allowing time for the employment of other counsel, and 

has delivered all papers and property to the client. See 

generally Harold v. State, 450 So.2d 910 (Fla. 5th DCA 1984). 

Does an indigent defendant deserve less? The Respondent has 

forced the "withdrawal" of the public defender without taking 

measures to avoid prejudice to the defendant from the sudden 

removal of his counsel on the eve of trial. 

As Petitioners pointed out, Willie Reynolds has also 

been denied a jury trial although, at least arguably, he has a 

right to one. This is because gambling was chargable as a 

public nuisance at common law. Lee v. City of Miami, 121 Fla. 

93, 99-103, 163 So. 486 (1935). The right to jury trial and the 

right to counsel cannot be equated. The right to a jury trial is 

not based upon the same criteria as the right to counsel. 

James v. Headley, 410 F.2d at 331-33. Petitioner Reynolds is not 

trained to research the law and will find it extremely difficult 

to present to the court an argument as to why he is entitled to a 

jury trial. If he is therefore denied his right to a jury trial, 

a further constitutional violation will have occurred. 

As Petitioners have discussed, Respondent is inter- 

fering with and restricting the public defender's independent 

judgment in the defense of his client. See State ex rel. 

Smith v. Brummer, 426 So.2d 532 (Fla. 1982) (state constitution- 

ally obligated to respect the professional independence of the 

public defenders whom it engages; primary responsibility of 



p u b l i c  d e f e n d e r  t o  s e r v e  t h e  u n d i v i d e d  i n t e r e s t s  of  h i s  c l i e n t ) ;  

Graham v. S t a t e ,  372 So.2d 1363 ( F l a .  1 9 7 9 )  ( a p p o i n t e d  c o u n s e l  

h a s  p r o f e s s i o n a l  r e s p o n s i b i l i t y  t o  r e p r e s e n t  h i s  c l i e n t  i n  any  

forum where n e c e s s a r y  t o  p r o t e c t  h i s  c l i e n t ' s  r i g h t s ) .  A d d i t i o n -  

a l l y ,  Respondent  is i n t e r f e r i n g  w i t h  t h e  p u b l i c  d e f e n d e r ' s  r e -  

s p o n s i b i l i t y  t o  a c t  i n  a c c o r d a n c e  w i t h  t h e  e t h i c a l  s t a n d a r d s  s e t  

o u t  i n  t h e  Code of  P r o f e s s i o n a l  R e s p o n s i b i l i t y .  L i k e  any  member 

of  t h e  F l o r i d a  B a r ,  t h e  p u b l i c  d e f e n d e r  is  r e q u i r e d  t o  e x e r c i s e  

i n d e p e n d e n t  p r o f e s s i o n a l  judgment on  b e h a l f  of  h i s  c l i e n t s  (Canon 

5 )  and t o  r e p r e s e n t  h i s  c l i e n t s  c o m p e t e n t l y  (Canon 6 ) .  Obvious- 

l y ,  he c a n n o t  a b i d e  by t h e s e  canons  i f  h e  is  n o t  p e r m i t t e d  by 

Respondent  t o  r e p r e s e n t  t h e  c l i e n t s  on t h e  c h a r g e s  i n  q u e s t i o n .  

C o u r t s  have  s t a t e d  on numerous o c c a s i o n s  t h a t  d e f e n s e  

c o u n s e l  p r o v i d e s  a n  e x t r e m e  b e n e f i t  and  t h a t  a  d e f e n d a n t  is a t  a 

d e f i n i t e  d i s a d v a n t a g e  when a t t e m p t i n g  t o  r e p r e s e n t  h i m s e l f .  

S e e ,  e . q . ,  Miller v. S t a t e ,  11 F.L.W 738 ( F l a .  5 t h  DCA Mar. 27, 

1 9 8 6 ) .  T h i s  is s u p p o r t e d  by t h e  r e q u i r e m e n t  t h a t  a F a r e t t a  

i n q u i r y  be h e l d  b e f o r e  p e r m i t t i n g  a d e f e n d a n t  t o  r e p r e s e n t  him- 

s e l f .  S e e  F a r e t t a  v. C a l i f o r n i a ,  4 4 4  U . S .  806 ( 1 9 7 5 ) .  The Re- 

s p o n d e n t  h a s  n o t  c o n d u c t e d  s u c h  a h e a r i n g  i n  e i t h e r  c a s e  and no 

w a i v e r  of t h e  r i g h t  t o  c o u n s e l  h a s  been made by e i t h e r  d e f e n d a n t .  

Ru le  3 . 1 1 1 ( d )  o f  t h e  F l o r i d a  R u l e s  of  C r i m i n a l  P roce -  

d u r e  h a s  c o d i f i e d  t h e  U n i t e d  S t a t e s  Supreme C o u r t ' s  h o l d i n g  i n  

F a r e t t a  v.  C a l i f o r n i a ,  4 4 4  U . S .  806 ( 1 9 7 5 )  ( r i g h t  of s e l f -  

r e p r e s e n t a t i o n  c o n s t i t u t i o n a l l y  g u a r a n t e e d  b u t  d e f e n d a n t  must  

"knowingly and  i n t e l l i g e n t l y "  r e l i n q u i s h  b e n e f i t s  of  c o u n s e l ) .  



Subsequen t  t o  F a r e t t a ,  F l o r i d a  c o u r t s  have  h e l d  t h a t ,  t o  e n s u r e  

t h a t  a  d e f e n d a n t ' s  d e c i s i o n  t o  r e p r e s e n t  h i m s e l f  i s  knowingly and 

i n t e l l i g e n t l y  made, t h e  t r i a l  c o u r t  must make a n  i n q u i r y  on t h e  

r e c o r d  t o  demons ta t e  t h e  d e f e n d a n t ' s  u n d e r s t a n d i n g  and a p p r e c i a -  

t i o n  of t h e  s e r i o u s n e s s  of t h e  c h a r g e s  and h i s  c a p a c i t y  f o r  s e l f -  

r e p r e s e n t a t i o n .  M i l l e r  v. S t a t e ,  11 F.L.W 738 ( F l a .  5 t h  DCA Mar. 

27, 1 9 8 6 )  ( r e v e r s e d  because  s o l v e n t  d e f e n d a n t  who was d e n i e d  

appo in tmen t  o f  c o u n s e l  was p e r m i t t e d  t o  r e p r e s e n t  h i m s e l f  w i t h o u t  

F a r e t t a  i n q u i r y ) ;  Morgano v. S t a t e ,  439 So.2d 924 ( F l a .  2d DCA 

1 9 8 3 )  ( e v e n  though d e f e n d a n t  was s o l v e n t ,  t r i a l  c o u r t  e r r e d  i n  

a l l o w i n g  him t o  r e p r e s e n t  h i m s e l f  w i t h o u t  making a n  a p p r o p r i a t e  

F a r e t t a  i n q u i r y ) .  

I n  t h e  c a s e s  a t  hand ,  t h e  c o u r t  d e n i e d  c o u n s e l  t o  t h e  

d e f e n d a n t s ,  a c t u a l l y  removing a p p o i n t e d  c o u n s e l  i n  one  i n s t a n c e ,  

mandat ing  t h a t  p e t i t i o n e r s  / d e f e n d a n t s  p r o c e e d  p r o  s e  ( b o t h  were 

found t o  be i n s o l v e n t ) ,  w i t n o u t  i n q u i r i n g  a s  t o  t h e i r  a b i l i t y  t o  

r e p r e s e n t  t h e m s e l v e s  a s  r e q u i r e d  under  F a r e t t a .  I n  t h e  e v e n t ,  

t h a t  t h e  p e t i t i o n e r s / d e f e n d a n t s  a r e  t r i e d  w i t h o u t  c o u n s e l  and 

found  g u i l t y  a s  a  r e s u l t  of t h e  d e n i a l  o f  t h e i r  r i g h t  t o  c o u n s e l ,  

s u c h  e r r o r  would n o t  be found h a r m l e s s .  The Un i t ed  S t a t e s  Sup- 

reme C o u r t  h a s  h e l d  t h a t  c a s e s  i n v o l v i n g  t h e  r i g h t  of s e l f -  

r e p r e s e n t a t i o n  a r e  n o t  amenable  t o  " h a r m l e s s  e r r o r ' '  a n a l y s i s .  

McKaskle v. Wiggins ,  465 U.S. 168  ( 1 9 8 4 ) .  



CONCLUSION 

Petitioners are not asking that Respondent appoint the 

public defender to represent Petitioner Gayoso on the DUI charge. 

Instead they request that the public defender be allowed to 

exercise his independent judgment to represent the defendant as 

to the DUI charge without being appointed. As to Petitioner 

Reynolds, Petitioner seeks to have his involuntary "discharge" 

rescinded, so that he can finish a case that he has spent four 

months preparing for trial. Petitioner Allen believes that his 

office would be ethically remiss if it allowed either of these 

defendants to proceed to trial without counsel. In either case, 

the defendant would suffer serious consequences resulting from 

denial of his constitutional right to effective assistance of 

counsel. For the above reasons, therefore, we join the Peti- 

@ tioners, as amicus curiae, in requesting that the Petitions for 

Writ of Mandamus or, alternatively, Writ of Prohibition, be 

granted. 
Respectfully Submitted, 

Stuart, Florida 3 3 4 9 5  
( 3 0 5 )  283 -6760  
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