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EXPLANATORY STATEMENT 

R e f e r e n c e s  a re  i n d i c a t e d  b y  t h e  u s e  o f  t h e  f o l l o w i n g  s y m b o l s :  

( so  1 R e f e r e n c e  i s  t o  t h e  p a g e  number i n  P e t i t i o n e r ' s  
( S p e n c e )  I n i t i a l  B r i e f .  

(A.  1 R e f e r e n c e  i s  t o  t h e  p a g e  number i n  P e t i t i o n e r ' s  
( S p e n c e )  A p p e n d i x .  

(APP. 1 R e f e r e n c e  is  t o  t h e  p a g e  number i n  R e s p o n d e n t ' s  
( D e f e n d a n t s )  A p p e n d i x .  

The  P e t i t i o n e r ,  Rene  L. S p e n c e ,  was t h e  P l a i n t i f f  b e f o r e  t h e  
T r i a l  C o u r t  a n d  w i l l  be r e f e r r e d  t o  a s  P l a i n t i f f  i n  t h i s  B r i e f .  

The R e s p o n d e n t s ,  D a v i d  0. Hughes  a n d  I m p e r i a l  Food P r o d u c t s ,  
I n c . ,  were t h e  D e f e n d a n t s  b e f o r e  t h e  T r i a l  C o u r t  a n d  w i l l  be 
r e f e r r e d  t o  a s  D e f e n d a n t s  i n  t h i s  b r i e f .  



STATEMENT OF THE CASE AND FACTS 

D e f e n d a n t s  i n c o r p o r a t e  P l a i n t i f f ' s  S t a t e m e n t  o f  t h e  Case .  

D e f e n d a n t s  i n c o r p o r a t e  P l a i n t  i f f ' s  S t a t e m e n t  o f  t h e  F a c t s  

w i t h  t h e  f o l l o w i n g  a d d i t i o n a l  s t a t e m e n t s :  

P l a i n t i f f ' s  s t a t e m e n t  t h a t  D e f e n d a n t s  i n s u r a n c e  was 

" p u r p o r t e d l y "  e q u i v a l e n t  t o  c o v e r a g e  r e q u i r e d  i n  F l o r i d a  i s  

m i s l e a d i n g .  The p o l i c y  o f  i n s u r a n c e  i s s u e d  by Ae tna  C a s u a l t y  and 

S u r e t y  Company p r o v i d e d  a n  e x t e n s i o n  o f  c o v e r a g e  f o r  o u t  o f  s t a t e  

o c c u r r e n c e s  t o  a u t o m a t i c a l l y  comply w i t h  s t a t e  i n s u r a n c e  r e q u i r e -  

ment s. 

P l a i n t i f f ' s  s t a t e m e n t  t h a t  t h e  v e h i c l e  o p e r a t e d  by t h e  

D e f e n d a n t s  was n o t  " d e s i g n e d  . . ." f o r  u s e  on  t h e  h ighways  o f  

F l o r i d a  i s  a l s o  m i s l e a d i n g .  The v e h i c l e  was a  t r a c t o r - t r a i l e r  

and a s  s u c h  was c l e a r l y  " d e s i g n e d "  t o  be o p e r a t e d  on  t h e  highway 

and a f t e r  90 d a y s  r e q u i r e d  t o  be i n s u r e d .  



SUMMARY OF ARGUMENT 

The D e f e n d a n t s  were  p r o v i d e d  w i t h  s e c u r i t y  which  c o m p l i e d  

w i t h  t h e  r e q u i r e m e n t s  o f  F l o r i d a  l aw.  A l t h o u g h  D e f e n d a n t  ' s motor  

v e h i c l e  had  n o t  been  i n  t h e  s t a t e  l o n g  enough  t o  be  r e q u i r e d  t o  

b e  r e g i s t e r e d  o r  l i c e n s e d  t h e y  we re  a u t o m a t i c a l l y  p r o v i d e d  w i t h  

t h a t  l e v e l  o f  s e c u r i t y  which  would h a v e  been  r e q u i r e d  a f t e r  90 

d a y s .  A s  an  i n c e n t i v e  t h e  No-Faul t  Law p r o v i d e s  a  l i m i t a t i o n  on  

t h e  r i g h t  t o  c l a i m  damages  f o r  p a i n ,  s u f f e r i n g ,  m e n t a l  a n g u i s h  

and  i n c o n v e n i e n c e .  The P l a i n t i f f  a d m i t t e d  (A.  8-9) t h a t  s h e  d i d  

n o t  h a v e  a n  i n j u r y  which s u r p a s s e d  t h e  t h r e s h o l d  r e q u i r e m e n t s .  

The No-Faul t  Law a p p l i e s  and t h i s  a c t i o n  is b a r r e d  b e c a u s e  o f  t h e  

s t a t u t o r y  t o r t  exempt  i o n .  

The T r i a l  C o u r t  p r o p e r l y  h e l d  t h e  t o r t  e x e m p t i o n  a p p l i c a b l e  

t o  t h i s  a c t i o n  b a s e d  upon a  c o n s t i t u t i o n a l  i n t e r p r e t a t i o n  o f  

§ 627.737,  F l a .  S t a t .  (1983)  . A c o n t r a r y  h o l d i n g  would v i o l a t e  

t h e  E q u a l  P r o t e c t i o n  and Due P r o c e s s  c l a u s e s  o f  t h e  F o u r t e e n t h  

Amendment and t h e  P r i v i l e g e s  and  I m m u n i t i e s  c l a u s e  o f  A r t  i c l e  I V ,  

S e c t i o n  2 ,  o f  t h e  C o n s t i t u t i o n  o f  t h e  U n i t e d  S t a t e s .  The 

No-Faul t  Law is n o t  u n c o n s t i t u t i o n a l .  Any a p p l i c a t i o n  o f  t h e  

s t a t u t e  which d e n i e s  t h e  t o r t  e x e m p t i o n  t o  a  n o n r e s i d e n t  p r o -  

v i d i n g  F l o r i d a  s e c u r i t y  would r e s u l t  i n  a n  u n c o n s t i t u t i o n a l  

a p p l i c a t i o n  o f  t h e  law. Such a n  u n c o n s t i t u t i o n a l  a p p l i c a t i o n  

would i m p e r m i s s a b l y  i n t e r f e r e  w i t h  t h e  f u n d a m e n t a l  r i g h t  o f  

i n t e r s t a t e  t r a v e l .  



ARGUMENT 

CERTIFIED QUESTION 

ARE NONRESIDENTS WHO VOLUNTARILY OBTAIN P I P  
COVERAGE CONFORMING TO FLORIDA'S NO-FAULT LAW 
( §  627 .730-627 .7405 ,  FLA. STAT.) EXEMPT FROM 
TORT LIABILITY UNDER SECTION § 627 .737 ,  
FLORIDA STATUTES, TO THE SAME EXTENT AS 
RESIDENTS WHO OBTAIN THE SAME COVERAGE BECAUSE 
REQUIRED BY STATUTE TO DO SO? 

I. A NONRESIDENT MOTORIST DRIVING AN AUTOMOBILE 
WHICH WAS NOT REQUIRED TO BE REGISTERED I N  
THIS STATE HAS THE TORT EXEMPTION PROVIDED BY 
THE FLORIDA MOTOR VEHICLE NO-FAULT LAW WHEN 
THAT NONRESIDENT MOTORIST HAS PROVIDED THE 
SAME TYPE OF INSURANCE COVERAGE WHICH 
RESIDENTS ARE REQUIRED TO PROVIDE. 

The P l a i n t  i f f  a r g u e s  t h a t  F l o r i d a  A d m i n i s t r a t i v e  Code R u l e  
4 - 2 7 . 0 9 ( 2 )  p r o v i d e s  t h a t  n o n r e s i d e n t s  are n o t  t o r t  e x e m p t .  On 
t h e  c o n t r a r y ,  F l o r i d a  A d m i n i s t r a t i v e  Code  R u l e  4 - 2 7 . 0 9 ( 2 )  
p r o v i d e s :  

4-27.09 R e q u i r e m e n t s  a n d  Exempt i o n s  R e l a t  i n g  
t o  N o n r e s i d e n t s .  

( 2 )  N o n r e s i d e n t s  d o  n o t  r e c e i v e  P I P  b e n e f i t s  
a n d  are  n o t  t o r t  e x e m p t  e x c e p t :  

( a )  When i n j u r e d  i n  F l o r i d a  w h i l e  
o c c u p y i n g  a motor v e h i c l e  t h e  owner  
o f  w h i c h  i s  r e q u i r e d  t o  p r o v i d e  
s e c u r i t y  b y  t h e  F l o r i d a  A u t o m o b i l e  
R e p a r a t i o n s  R e f o r m  A c t .  

( b )  When m a i n t a i n i n g  motor v e h i c l e  
s e c u r i t y  a s  r e q u i r e d  b y  t h e  A c t .  

D e f e n d a n t s  a re  e n t i t l e d  t o  t o r t  e x e m p t  i o n  u n d e r  t h e  e x c e p t  i o n  

s t a t e d  i n  s u b p a r a g r a p h  ( b ) .  At  t h e  t i m e  o f  t h e  a c c i d e n t ,  

D e f e n d a n t s  m a i n t a i n e d  motor v e h i c l e  s e c u r i t y  a s  r e q u i r e d  b y  t h e  

A c t .  

The p o l i c y  o f  i n s u r a n c e  i s s u e d  b y  A e t n a  C a s u a l t y  a n d  S u r e t y  



Company p r o v i d e d  a n  e x t e n s i o n  o f  c o v e r a g e  f o r  o u t  o f  s t a t e  

o c c u r r e n c e s  t o  a u t o m a t i c a l l y  comply w i t h  s t a t e  i n s u r a n c e  r e q u i r e -  

men t s .  Page t w o  o f  t h e  i n s u r a n c e  p o l i c y  r e a d s  a s  f o l l o w s :  

PART IV - LIABILITY INSURANCE 

F. OUT OF STATE EXTENSIONS OF COVERAGE 

1. While  a  c o v e r e d  a u t o  i s  away from 
t h e  s t a t e  where it is l i c e n s e d  w e  
w i l l :  

a .  I n c r e a s e  t h i s  p o l i c y ' s  l i a b i -  
l i t y  l i m i t s  t o  meet t h o s e  spe -  
c i f i e d  by a  compulsory  or 
f i n a n c i a l  r e s p o n s i b i l i t y  law i n  
t h e  j u r i s d i c t i o n  where t h e  
c o v e r e d  a u t o  is  b e i n g  used .  

b.  P r o v i d e  t h e  minimum amounts  and 
t y p e s  o f  o t h e r  c o v e r a g e s ,  such  
a s  "No-Faul t , "  r e q u i r e d  o f  o u t  
o f  s t a t e  v e h i c l e s  by t h e  j u r i s -  
d i c t i o n  where t h e  c o v e r e d  a u t o  
is b e i n g  used .  

Responden t s  were n o t  r e q u i r e d  under  F l o r i d a  law t o  m a i n t a i n  

s e c u r i t y  on  t h e  v e h i c l e ,  however,  s e c u r i t y  was p r o v i d e d .  The 

f a c t  t h a t  s e c u r i t y  was n o t  r e q u i r e d  is i r r e l e v a n t  and s e c o n d a r y  

t o  t h e  f a c t  t h a t  s e c u r i t y  was p r o v i d e d .  

The T r i a l  Cour t  was p r o v i d e d  w i t h  a  copy o f  t h e  i n s u r a n c e  

p o l i c y  c o v e r i n g  Responden t s  (App. 17-24) . The p o l i c y  is c l e a r ;  

it a u t o m a t i c a l l y  and immed ia t e ly  p r o v i d e s  t h e  r e q u i r e d  amount and 

t y p e  o f  i n s u r a n c e .  

The p u r p o s e  o f  t h e  No-Fault Law " is  t o  p r o v i d e  f o r  m e d i c a l ,  

s u r g i c a l ,  f u n e r a l  and d i s a b i l i t y  i n s u r a n c e  b e n e f i t s  w i t h o u t  

r e g a r d  t o  f a u l t  . . .". T o  a c c o m p l i s h  t h a t  p u r p o s e  t h e  a c t  i s  t o  



". . . r e q u i r e  motor v e h i c l e  i n s u r a n c e  s e c u r i n g  s u c h  b e n e f i t ,  f o r  

11 . motor v e h i c l e s  r e q u i r e d  t o  be  r e g i s t e r e d  i n  t h i s  s t a t e  . . . , 
and a s  a n  i n c e n t i v e  t o  p r o v i d e  t h e  i n s u r a n c e  t h e  a c t  p r o v i d e s  

". . . . a  l i m i t a t i o n  on  t h e  r i g h t  t o  c l a i m  damages f o r  p a i n ,  

s u f f e r i n g ,  m e n t a l  a n g u i s h  and  i n c o n v e n i e n c e . "  S e c t i o n  627.731, 

F l a .  S t a t .  (1983)  . Emphas is  added .  Eppe r son  v.  D i x i e  I n s u r a n c e  

&, So.2d 172 ( F l a .  1st DCA 1 9 8 4 ) .  The amount and n a t u r e  o f  t h e  

s e c u r i t y  r e q u i r e d  t o  comply w i t h  t h e  No-Fault  Law is set  f o r t h  i n  

S e c t i o n  627.736, F l a .  S t a t .  ( 1 9 8 3 ) .  The b e n e f i t s  a r e  commonly 

r e f e r r e d  t o  a s  "PIP" b e n e f i t s .  

The S t a t e ' s  announced p u b l i c  p o l i c y  f o r  t h e  No-Fault  Law i s  

t o  p r o v i d e  f o r  m e d i c a l ,  s u r g i c a l ,  f u n e r a l  and d i s a b i l i t y  

i n s u r a n c e  b e n e f i t s  w i t h o u t  r e g a r d  t o  f a u l t .  I n  o r d e r  t o  

a c c o m p l i s h  t h a t  t h e  S t a t e  h a s  ( a )  set  f o r t h  t h e  amount and n a t u r e  

o f  t h e  i n s u r a n c e  b e n e f i t s  which are  r e q u i r e d  t o  comply w i t h  t h e  

a c t ,  ( b )  r e q u i r e d  F l o r i d a  r e s i d e n t s  t o  m a i n t a i n  t h e  c o v e r a g e  and 

( c )  p r o v i d e d  a n  i n c e n t i v e  by way o f  t h e  t o r t  exempt ion .  

The t o r t  exempt ion  i s  found  i n  S e c t i o n  627.737, F l a .  S t a t .  

( 1 9 8 3 ) .  It b e g i n s  by p r o v i d i n g :  

"(1) e v e r y  owner ,  r e g i s t r a n t ,  o p e r a t o r ,  or 
o c c u p a n t  o f  a motor v e h i c l e  w i t h  r e s p e c t  t o  
which s e c u r i t y  h a s  been  p r o v i d e d  a s  r e q u i r e d  
by S e c t i o n s  627.730-627.7405 and e v e r y  p e r s o n  
or o r g a n i z a t i o n  l e g a l l y  r e s p o n s i b l e  f o r  h i s  
ac t s  or o m i s s i o n s ,  is  h e r e b y  exempted f rom 
t o r t  l i a b i l i t y  f o r  damages b e c a u s e  o f  b o d i l y  
i n j u r y ,  s i c k n e s s  or d i s e a s e  a r i s i n g  o u t  o f  t h e  
o w n e r s h i p ,  o p e r a t i o n ,  m a i n t e n a n c e ,  or u s e  o f  
such  motor  v e h i c l e  i n  t h i s  S t a t e  t o  t h e  e x t e n t  
t h a t  t h e  b e n e f i t s  d e s c r i b e d  i n  S e c t i o n  



627 .736(1 )  a r e  p a y a b l e  f o r  such  i n j u r y  . . . 
under  any  i n s u r a n c e  p o l i c y  or method o f  
s e c u r i t y  comply ing  w i t h  t h e  r e q u i r e m e n t s  o f  
S e c t i o n  627.733 . . .I1. Emphas is  added.  

C h a p t e r  324 o f  t h e  F l o r i d a  S t a t u t e s  r e q u i r e s  a  d i f f e r e n t  t y p e  

o f  f i n a n c i a l  r e s p o n s i b i l i t y  b e f o r e  a motorist c a n  o p e r a t e  a  motor 

v e h i c l e  on t h e  p u b l i c  s t r e e t s  and h ighways  o f  t h i s  S t a t e .  

S e c t i o n  3 2 4 . 0 2 1 ( 7 )  sets f o r t h  t h e  amount and n a t u r e  o f  l i a b i l i t y  

c o v e r a g e  t h a t  i s  r e q u i r e d .  

C h a p t e r  324 i s  n o t  i n v o l v e d  i n  t h i s  a p p e a l  b u t  is  men t ioned  

o n l y  f o r  t h e  s a k e  o f  c o m p l e t e n e s s .  A t  t h e  t i m e  o f  t h e  a c c i d e n t  

t h e  D e f e n d a n t s  had i n  f u l l  f o r c e  and e f f e c t  a  p o l i c y  o f  i n s u r a n c e  

t h a t  p r o v i d e d  t h e  amount and n a t u r e  o f  i n s u r a n c e  r e q u i r e d  by b o t h  

t h e  No-Fault  Law and t h e  F i n a n c i a l  R e s p o n s i b i l i t y  Law. The 

D e f e n d a n t s  have  made e v e r y  a t t e m p t  t o  comply w i t h  F l o r i d a ' s  

i n s u r a n c e  laws and s h o u l d  be e n t i t l e d  t o  t h e  b e n e f i t s  p r o v i d e d  by 

s t a t u t e .  A r u l i n g  d e l a y i n g  t h o s e  b e n e f i t s  f o r  90 d a y s  makes no 

s e n s e  and would e n c o u r a g e  n o n r e s i d e n t s  t o  d e l a y  o b t a i n i n g  t h e  

c o v e r a g e  - a  r e s u l t  c l e a r l y  c o n t r a r y  t o  p u b l i c  p o l i c y .  

The i s s u e  p r e s e n t e d  on  a p p e a l  i s  o n e  o f  s t a t u t o r y  i n t e r p r e t a -  

t i o n .  S e c t i o n  627.737 g r a n t s  a n  exempt ion  from t o r t  l i a b i l i t y  

f o r  c e r t a i n  damages t o ,  

". . . e v e r y  owner ,  r e g i s t r a n t ,  o p e r a t o r ,  or 
o c c u p a n t  o f  a  motor v e h i c l e  w i t h  r e s p e c t  t o  
which s e c u r i t y  h a s  been  p r o v i d e d  a s  r e q u i r e d  
by 5 627.730-627.7405 . . .". 

P l a i n t i f f  p l a c e s  p a r t i c u l a r  e m p h a s i s  o n  t h e  word " r e q u i r e d " .  The 



t o r t  exempt ion  s t a t u t e  d o e s  n o t  g r a n t  an  exempt ion  t o  t h o s e  i n d i -  

v i d u a l s  r e q u i r e d  t o  p r o v i d e  s e c u r i t y ,  b u t  r a t h e r ,  g r a n t s  a n  

exempt ion  f rom t o r t  l i a b i l i t y  t o  t h o s e  i n d i v i d u a l s  a c t u a l l y  p r o -  

v i d i n g  t h e  s e c u r i t y .  

". . . is h e r e b y  exempted . . . t o  t h e  e x t e n t  
t h a t  t h e  b e n e f i t s  . . . a r e  p a y a b l e  f o r  s u c h  
i n j u r y  . . . under  any  i n s u r a n c e  p o l i c y  o r  
o t h e r  method o f  s e c u r i t y  comply ing  w i t h  t h e  
r e q u i r e m e n t s  . . .". § 627.737 (1) , F l a .  
S t a t .  (1983)  . 

The p h r a s e  " a s  r e q u i r e d "  m e r e l y  d e f i n e s  t h e  t y p e  o f  s e c u r i t y  

which must be  p r o v i d e d  t o  b e n e f i t  from t h e  exempt ion .  

The F l o r i d a  Motor V e h i c l e  No-Fault  Law may be i n t e r p r e t e d  and 

a p p l i e d  i n  a  c o n s t i t u t i o n a l  manner ,  t h e r e f o r e ,  t h e  s t a t u t e  i t s e l f  

need n o t  be  d e c l a r e d  u n c o n s t i t u t i o n a l .  I n  Dee1 Moto r s ,  I n c .  v .  

C a r r i n q t o n ,  305 So.2d 811  ( F l a .  3 rd  DCA 1 9 7 4 ) ,  t h e  p l a i n t i f f  was 

i n j u r e d  by a  new, u n r e g i s t e r e d ,  c a r  b e i n g  t e s t  d r i v e n  by t h e  

d e f e n d a n t .  The No-Fault  S t a t u t e  (5 627.731 (1974)  ) r e f e r r e d  t o  

" r e g i s t e r e d "  motor  v e h i c l e s  and t h e  p l a i n t  i f f  a rgued  t h a t  s i n c e  

t h e  c a r  was s t i l l  p a r t  o f  i n v e n t o r y  and n o t  r e g i s t e r e d  t h e  a c t  

s h o u l d  n o t  a p p l y .  The C o u r t  d i s a g r e e d .  I t  f e l t  t h e  p l a i n t i f f ' s  

i n t e r p r e t a t i o n  made "an u n w a r r a n t e d  d i s t i n c t i o n  . . ." - I d .  a t  

812. "When a  s t a t u t e  is  c a p a b l e  o f  two i n t e r p r e t a t i o n s ,  t h e  o n e  

t h a t  p r o d u c e s  an  i n c o n g r u o u s  r e s u l t  s h o u l d  be avo ided . "  - I d .  a t  

812. The T r i a l  C o u r t ' s  a p p l i c a t i o n  o f  t h e  F l o r i d a  Motor V e h i c l e  

No-Fault  Law below a v o i d s  a n  unwar ran t ed  d i s t i n c t i o n  and 

i n c o n g r u o u s  r e s u l t  b e c a u s e  it d o e s  n o t  p e n a l i z e  v o l u n t a r y  

c o m p l i a n c e  w i t h  t h e  No-Fault  Law. 



The F i r s t  D i s t r i c t  i n  C a v a l i e r  I n s u r a n c e  Corp.  v. Myles ,  347 

So.2d 1060 ( F l a .  1st DCA 1977)  h e l d  t h a t  a  motor  v e h i c l e  a l t h o u g h  

r e g i s t e r e d  i n  a n o t h e r  s t a t e  was a  "motor v e h i c l e "  a s  d e f i n e d  i n  

S e c t i o n  627.732 ( I ) ,  F l a .  S t a t .  ( 1 9 7 5 ) .  

"The above-quoted  s t a t u t e  ( S e c t i o n  6 2 7 . 7 3 2 [ 1 1 ) ,  
which s p e c i f i c a l l y  d e f i n e s  'motor v e h i c l e '  a s  
u sed  i n  t h e  'No-Fau l t '  c o n t a i n s  n o  r e q u i r e m e n t  
t h a t  t h e  a u t o m o b i l e  i n  o r d e r  t o  be  so d e f i n e d ,  
be r e g i s t e r e d  i n  t h e  S t a t e  o f  F l o r i d a  no r  d o e s  
it c o n t a i n  any  e x c l u s i o n  o f  a u t o m o b i l e s  n o t  
r e g i s t e r e d  i n  t h e  S t a t e  o f  F l o r i d a . "  - I d .  Page 
1062.  Emphas i s  Added. 

The p r e s e n t  d e f i n i t i o n  o f  "motor v e h i c l e "  i s  found  i n  S e c t i o n  

627.732,  F l a .  S t a t .  ( 1985 )  and is  b r o a d e r  t h a n  t h e  1975  d e f i n i -  

t i o n .  P l a i n t i f f  h a s  u n d e r l i n e d  a  p o r t i o n  o f  t h e  S t a t u t e  i n  h e r  

b r i e f  a t  page  9  b u t  h a s  emphas i zed  t h e  wrong p a r t .  The key words  

a r e  "of  a  t y p e  . . .". I f  e m p h a s i s  is  p l a c e d  where  P l a i n t i f f ' s  

s u g g e s t  an  u n n a t u r a l  and u n g r a m m a t i c a l  r e a d i n g  would r e s u l t  i n  

d r a s t i c a l l y  r e s t r i c t i n g  v e h i c l e s  which would be  s u b j e c t  t o  t h e  

a c t .  The S t a t u t e  would b e  i n t e r n a l l y  i n c o n s i s t e n t .  A v e h i c l e  

w i t h i n  t h e  S t a t e  more t h a n  90 d a y s  is n o t  r e q u i r e d  t o  be  

r e g i s t e r e d  i f  r e g i s t e r e d  e l s e w h e r e .  S 320.37 F l a .  S t a t .  ( 1 9 8 5 ) .  

I f  it was n o t  r e q u i r e d  t o  be r e g i s t e r e d  i n  F l o r i d a  it would n o t  

be a  d e f i n e d  "motor v e h i c l e "  ( u s i n g  P l a i n t  i f f ' s  i n t e r p r e t a t i o n )  

b u t  t h e  No-Fault  Law would r e q u i r e  it t o  be i n s u r e d .  A new c a r  

b e i n g  t e s t  d r i v e n  i s  n o t  r e q u i r e d  t o  be r e g i s t e r e d  and t h u s  

( u s i n g  P l a i n t i f f  ' s  i n t e r p r e t a t i o n )  would n o t  be  a  "motor 

v e h i c l e " .  Both v e h i c l e s  a r e ,  however ,  "o f  a  t y p e  b o t h  d e s i g n e d  

and r e q u i r e d  t o  be l i c e n s e d  . . .". Both v e h i c l e s  a r e ,  i n  f a c t ,  



"motor v e h i c l e s "  and b o t h  a r e  c o v e r e d  by t h e  S t a t u t e  a s  

i n t e r p r e t e d  by t h e  T r i a l  C o u r t  and D i s t r i c t  C o u r t  o f  Appea l .  

I n  Crawford  v. A l l s t a t e  I n s u r a n c e  Company, 5 1  A.2d 474 ( l a .  

Supe r  c t .  1982)  t h e  S u p e r i o r  Cour t  was r e q u i r e d  t o  d e t e r m i n e  

whe the r  a  p i c k u p  t r u c k  m o d i f i e d  f o r  u s e  o n  r a i l r o a d  t r a c k s  was a  

motor v e h i c l e .  The T r i a l  Cour t  s a i d  no b e c a u s e  " a t  t h e  t i m e  o f  

t h e  a c c i d e n t "  it was n o t  b e i n g  used  a s  a  motor v e h i c l e .  The 

P l a i n t i f f  i n  t h e  c a s e  a t  b a r  a r g u e s  t h a t  t h e  a c t  s h o u l d  n o t  a p p l y  

b e c a u s e  a t  t h e  t i m e  o f  t h e  a c c i d e n t  o u r  De fendan t  was n o t  

r e q u i r e d  t o  m a i n t a i n  c o v e r a g e .  The Crawford  c o u r t  r e j e c t e d  t h e  

argument  b e c a u s e  t h e  t r u c k  was "of  a  k i n d  r e q u i r e d  t o  be 

r e g i s t e r e d  t h e r e u n d e r . "  - I d .  Page 477. 

See  a l s o  S e n f t  v .  Keys tone  I n s u r a n c e  Company, 479 A.2d 1066 

(Pa .  Supe r  c t .  1 9 8 4 ) .  

I n  Lasky v.  S t a t e  Farm I n s u r a n c e  Company, 296 So.2d 9  ( F l a .  

1974)  t h i s  Cour t  was f a c e d  w i t h  a n  Equa l  P r o t e c t i o n  argument  t h a t  

t h e  F l o r i d a  No-Fault  Law was a  r e s t r a i n t  on a  n o n r e s i d e n t ' s  r i g h t  

t o  t r a v e l .  T h i s  Cour t  d e c l i n e d  t o  a d d r e s s  t h i s  i s s u e  b e c a u s e  a l l  

p a r t i e s  were  F l o r i d a  r e s i d e n t s ,  t h u s  t h e r e  was no  s t a n d i n g  f o r  

t h e  a rgumen t .  I n  Lasky ,  t h i s  C o u r t  d i d  p r o v i d e  t h e  f o l l o w i n g  

g u i d a n c e :  "It seems a p p a r e n t ,  however ,  t h a t  n o n r e s i d e n t s  

i n v o k i n g  t h e  p r i v i l e g e  o f  o p e r a t i n g  d a n g e r o u s  i n s t r u m e n t a l i t i e s  

o v e r  F l o r i d a  h ighways  d o  so s u b j e c t  t o  F l o r i d a ' s  r e s t r i c t i o n s  and 

r e g u l a t i o n s  t h e r e o n . "  - I d .  a t  23. T h i s  s t a t e m e n t ,  w h i l e  d i c t a ,  

is  n o t  w i t h o u t  v a l u e  a s  p r e c e d e n t .  Weisenberq  v .  C a r l t o n ,  233 

So.2d 659 ( F l a .  2d DCA 1 9 7 0 ) .  



I f  a  n o n r e s i d e n t  must o p e r a t e  a  motor v e h i c l e  under  F l o r i d a ' s  

r e s t r i c t  i o n s  and r e g u l a t i o n s ,  t h a t  same n o n r e s i d e n t  s h o u l d  be 

g r a n t e d  s i m i l a r  p r i v i l e g e s ,  i m m u n i t i e s  and e x e m p t i o n s  t h a t  

F l o r i d a  law p r o v i d e s  t o  i t s  r e s i d e n t s .  I n  J o h n s o n  v .  L i b e r t y  

Mutua l  I n s u r a n c e  Co., 297 So.2d 858 ( F l a .  4 t h  DCA 1 9 7 4 ) ,  t h e  

p l a i n t i f f  was a  n o n r e s i d e n t  and t h e  d e f e n d a n t  was a  r e s i d e n t ,  t h e  

o p p o s i t e  s i t u a t i o n  f rom t h e  c a s e  a t  b a r .  The Cour t  h e l d  t h a t  t h e  

r e s i d e n t - d e f e n d a n t  was exempt f rom t o r t  l i a b i l i t y  b e c a u s e  t h e  

n o n r e s i d e n t - p l a i n t i f f  f a i l e d  t o  s u r p a s s  t h e  t h r e s h o l d  r e q u i r e -  

ment s. 

"It  is c l e a r  t h a t  a n  i n s u r e r  i s  r e q u i r e d  t o  
pay  p e r s o n a l  i n j u r y  p r o t e c t i o n  b e n e f i t s  f o r  
b o d i l y  i n j u r y  s u s t a i n e d  i n  t h i s  S t a t e  by any 
o t h e r  p e r s o n  w h i l e  o c c u p y i n g  t h e  o w n e r ' s  motor 
v e h i c l e .  The p h r a s e  ' a n y  . . . p e r s o n '  makes 
no d i s t i n c t i o n  w h a t s o e v e r  a s  t o  t h e  r e s i d e n c y  
o f  t h e  i n j u r e d  p e r s o n  so l o n g  a s  t h e  p e r s o n  is  
i n j u r e d  ' i n  t h i s  S t a t e  . . . w h i l e  o c c u p y i n q  
t h e  o w n e r ' s  motor v e h i c l e .  ' . A r e s i d e n t  
p a s s e n g e r  and a  n o n - r e s i d e n t  p a s s e n g e r  have  
e q u a l  a c c e s s  t o  t h e  c o u r t s  and a r e  e q u a l l y  
s u b j e c t  t o  t h e  same r e s t r i c t  i o n s ,  l i m i t a t  i o n s  
and c o n d i t i o n s .  T h e r e f o r e ,  i f  t h e  owner o f  a  
motor v e h i c l e  c o m p l i e s  w i t h  t h e  s e c u r i t y  
r e q u i r e m e n t s  o f  t h e  a c t ,  he  is  immune from t o r t  
l i a b i l i t y  t o  t h e  e x t e n t  a s  p r e s c r i b e d  t h e r e i n  
i r r e s p e c t i v e  o f  whe the r  t h e  t o r t  a c t  i o n  is  
m a i n t a i n e d  by a  r e s i d e n t  or  a  n o n - r e s i d e n t . "  
I d .  a t  860.  Emphasis  by the C o u r t .  - 

Thus i f  t h e  P l a i n t i f f  i n  t h e  c a s e  below had been  a  n o n r e s i -  

d e n t  i n  a  motor v e h i c l e  and v o l u n t a r i l y  compl i ed  w i t h  F l o r i d a ' s  

No-Fault  Law s h e  would have  been  e n t i t l e d  t o  r e c e i v e  t h e  P I P  

b e n e f i t s  r e q u i r e d  by F l o r i d a  Law w i t h o u t  r e g a r d  t o  t h e  amount o f  

t i m e  s p e n t  i n  t h e  S t a t e  a c c o r d i n g  t o  Johnson  and  i f  P l a i n t i f f ' s  

i n t e r p r e t a t i o n  is  a d o p t e d  would n o t  have  been  s u b j e c t  t o  t h e  



t h r e s h o l d  r e q u i r e m e n t s  o f  t h e  law. I f  t h e  P l a i n t i f f  is correct 

u n d e r  t h o s e  c i r c u m s t a n c e s  s h e  w o u l d  h a v e  b e e n  e n t i t l e d  t o  a l l  o f  

F l o r i d a ' s  b e n e f i t s  a n d  n o n e  o f  t h e  l i m i t a t i o n s .  Such  a r e s u l t  

wou ld  b e  c o n t r a r y  t o  p u b l i c  p o l i c y  a n d  m a n i f e s t l y  u n j u s t .  

I n  o u r  case i f  t h e  D e f e n d a n t  Hughes  h a d  b r o u g h t  a c o u n t e r -  

claim for p e r s o n a l  i n j u r y  a g a i n s t  t h e  P l a i n t i f f  S p e n c e ,  c o u n s e l  

f o r  t h e  P l a i n t i f f  wou ld  h a v e  t h i s  C o u r t  a p p l y  d i f f e r e n t  s t a n d a r d s  

f o r  t h e  c o u n t e r c l a i m  t h a n  f o r  t h e  m a i n  claim. Under  t h e  law o f  

J o h n s o n ,  o u r  D e f e n d a n t ,  H u g h e s ,  m u s t  s u r p a s s  t h e  t h r e s h o l d  i n  

o r d e r  t o  m a i n t a i n  a c o u n t e r c l a i m  for p e r s o n a l  i n j u r y  a g a i n s t  o u r  

P l a i n t i f f ,  S p e n c e .  F u n d a m e n t a l  f a i r n e s s  a n d  t h e  d o c t r i n e  o f  

e q u a l  p r o t e c t i o n  s h o u l d  r e q u i r e  S p e n c e  t o  meet t h e  t h r e s h o l d  

r e q u i r e m e n t s  a l so .  

The  C o u r t ,  i n  J o h n s o n ,  made t h e  f o l l o w i n g  s t a t e m e n t :  

". . . i f  t h e  owner  of a motor v e h i c l e  
complies w i t h  t h e  s e c u r i t y  r e q u i r e m e n t s  o f  t h e  
act h e  is  immune from t o r t  l i a b i l i t y  t o  t h e  
e x t e n t  as  p r e s c r i b e d  t h e r e i n  i r r e s p e c t i v e  of 
w h e t h e r  t h e  t o r t  a c t i o n  i s  m a i n t a i n e d  b y  a 
r e s i d e n t  or a n o n r e s i d e n t . "  

I d .  a t  860.  I t  a l so  s h o u l d  b e  i r r e l e v a n t  w h e t h e r  t h e  t o r t  a c t i o n  - 
i s  m a i n t a i n e d  a g a i n s t  a r e s i d e n t  or a n o n r e s i d e n t  so l o n g  a s  t h e  

r e q u i r e d  s e c u r i t y  h a s  b e e n  p r o v i d e d ,  a s  i n  t h e  i n s t a n t  case. 

11. DENIAL OF THE TORT EXEMPTION TO A NONRESIDENT 
PROVIDING SECURITY VIOLATES THE NONRESIDENT'S 
RIGHTS TO EQUAL PROTECTION AND DUE PROCESS. 

P l a i n t i f f  m u s t  c o n c e d e  t h a t  h e r  l a w s u i t  wou ld  b e  b a r r e d  i f  

a l l  f ac t s  r e m a i n e d  t h e  same, b u t  for t h e  r e s i d e n c y  o f  D e f e n d a n t .  



I f  Defendant  had been  a  F l o r i d a  r e s i d e n t  o r  had been  a  n o n r e s i -  

d e n t  i n  t h i s  s t a t e  90 d a y s  o u t  o f  t h e  p r e c e d i n g  365 d a y s ,  t h e  

P l a i n t i f f  a g r e e s  t h a t  h e r  l a w s u i t  would have  been  b a r r e d .  By 

r e l y i n g  on  one  d i s t i n c t  f a c t ,  t h e  p e r i o d  o f  t i m e  De fendan t  was i n  

t h e  s t a t e ,  P l a i n t i f f  a r g u e s  t h e  law o f  t h e  c a s e  is  a l t e r e d .  Such 

a n  a r b i t r a r y  a p p l i c a t i o n  deny ing  t h e  b e n e f i t s  o f  t h e  no f a u l t  law 

i s  v i o l a t i v e  o f  c o n s t i t u t i o n a l  p r i n c i p l e s .  See I n  R e :  E s t a t e  o f  

Greenbe rq ,  390 So. 2d 40 ( F l a .  1 9 8 0 ) .  

P l a i n t i f f  c i t e s  J u l i e n  v. Johnson ,  438 So.2d 503 ( 5 t h  DCA 

1983)  i n  s u p p o r t  o f  h e r  argument  S .  1 ) .  J u l i e n  is i n a p p l i c a b l e  

and d i s t i n g u i s h a b l e .  The p l a i n t i f f  i n  J u l i e n  was a  F l o r i d a  res i -  

d e n t  who was a p e d e s t r i a n  h i t  by a  c a r  r e g i s t e r e d  i n  

M a s s a c h u s e t t s ,  owned by a  r e s i d e n t  o f  M a s s a c h u s e t t s  and d r i v e n  by 

a  r e s i d e n t  o f  M a s s a c h u s e t t s .  The p l a i n t i f f  s o u g h t  P IP  b e n e f i t s  

under  t h e  d r i v e r ' s  p o l i c y .  The F i f t h  D i s t r i c t  r u l e d  t h a t  t h e r e  

was no c o v e r a g e .  F i r s t ,  t h e  p o l i c y  o f  i n s u r a n c e  d i d  n o t  automa- 

t i c a l l y  p r o v i d e  c o v e r a g e  f o r  P IP  b e n e f i t s  o u t s i d e  t h e  S t a t e  o f  

M a s s a c h u s e t t s ;  s e c o n d ,  under  t h e  f a c t s  o f  t h e  c a s e  F l o r i d a  s t a t u -  

t o r y  r e q u i r e m e n t s  d i d  n o t  r e q u i r e  F l o r i d a  PIP  c o v e r a g e ;  and 

t h i r d ,  t h e  p l a i n t i f f  s o u g h t  b e n e f i t s  f rom t h e  d r i v e r ' s  p o l i c y  

whereas  F l o r i d a ' s  No-Fault  a c t  r e q u i r e s  t h e  owner t o  have t h e  

c o v e r a g e .  The Cour t  h e l d  t h a t  t h e  p o l i c y  o f  i n s u r a n c e  d i d  n o t  

p r o v i d e  f o r  t h e  payment o f  P I P  b e n e f i t s  i n  J u l i e n .  I n  t h e  c a s e  

a t  b a r  t h e  i n s u r a n c e  p o l i c y  c o v e r i n g  Defendant  (App. 17-24) spe -  

c i f i c a l l y  e x t e n d s  c o v e r a g e  i n c l u d i n g  " N o  Fau l t1 '  f o r  o u t  o f  s t a t e  

o c c u r r e n c e s .  The P I P  b e n e f i t s  which would have been  r e q u i r e d  a r e  



p a y a b l e  u n d e r  t h e  o w n e r ' s  p o l i c y ;  t h e r e f o r e ,  D e f e n d a n t s  s h o u l d  b e  

g r a n t e d  t h e  t o r t  e x e m p t i o n .  Any h o l d i n g  t o  t h e  c o n t r a r y  would  

i m p i n g e  upon a f u n d a m e n t a l  r i g h t  o f  i n t e r s t a t e  t r a v e l  by  i m p o s i n g  

a p e n a l t y  o n  t h o s e  who would  t r a v e l  w i t h  f u l l ,  s t a te - to -s ta te  

c o v e r a g e .  S h a p i r o  v .  Thompson,  394 U.S. 618  ( 1 9 6 9 ) .  

I n  H a l l  v.  K i n g ,  266 So.2d 3 3  ( F l a .  1 9 7 2 )  t h e  F l o r i d a  Supreme  

C o u r t  r e v e r s e d  a d e c i s i o n  o f  t h e  F l o r i d a  Real E s t a t e  Commiss ion 

r e v o k i n g  t h e  l i c e n s e  o f  Mr. H a l l .  Mr. H a l l  was a  f o r m e r  F l o r i d a  

r e s i d e n t  and  a ~ e g i s t e r e d  Real Es ta te  Broker. H e  moved o u t  o f  

t h e  S t a t e  o f  F l o r i d a  a n d  p u r s u a n t  t o  t h e  F l o r i d a  S t a t u t e  t h e  Real 

E s t a t e  Commiss ion r e v o k e d  h i s  l i c e n s e .  The F i r s t  D i s t r i c t  C o u r t  

o f  A p p e a l  a f f i r m e d  t h e  c o m m i s s i o n  b u t  c e r t i f i e d  t h e  q u e s t i o n  t o  

t h e  F l o r i d a  Supreme  C o u r t .  The Supreme C o u r t  r e v e r s e d  a n d  h e l d  

as  f o l l o w s :  

" U n l e s s  t h e r e  i s  a r e a s o n a b l e ,  c o m p e l l i n g ,  
S t a t e  i n t e r e s t  j u s t i f y i n g  t h e  r e s i d e n c y  
r e q u i r e m e n t ,  it c a n n o t  b e  u p h e l d  b e c a u s e  it 
c l e a r l y  h a s  a  c h i l l i n g  e f f e c t  o n  F l o r i d a  Real 
E s t a t e  Brokers who m i g h t  w i s h  t o  r e s i d e  i n  
a n o t h e r  s t a t e .  A c c o r d i n g  t o  t h e  Supreme C o u r t  
o f  t h e  U n i t e d  S t a t e s  i n  S h a p i r o  v .  Thompson . . . ' a l l  c i t i z e n s  m u s t  b e  f r e e  t o  t r a v e l  
t h r o u g h o u t  t h e  l e n g t h  and  b r e a t h  o f  o u r  l a n d  
u n i n h i b i t e d  by s t a t u t e s ,  r u l e s  or r e g u l a t i o n s  
w h i c h  u n r e a s o n a b l y  b u r d e n  or r e s t r i c t  t h i s  
movement. '  T h a t  r i g h t  may b e  r e s t r i c t e d  o n l y  
f o r  a c o m p e l l i n q  S t a t e  i n t e r e s t  . I t  - I d .  a t  34.  
E m p h a s i s  by t h e  C o u r t .  

I n  1 9 7 0 ,  D u v a l  C o u n t y ,  p u r s u a n t  t o  F l o r i d a  Law r e q u i r e d  t h a t  

i n d i g e n t  i n d i v i d u a l s  r e s i d e  i n  t h e  C o u n t y  f o r  o n e  y e a r  p r e c e d i n g  

t h e i r  a p p l i c a t i o n  f o r  f r e e  m e d i c a l  c a r e .  The d u r a t i o n a l  r es i -  

d e n c y  s t a t u t e  was c h a l l e n g e d  i n  F e d e r a l  C o u r t  a n d  f o u n d  t o  b e  



u n c o n s t i t u t i o n a l .  C r a p p s  v .  D u v a l  C o u n t y  Hospi tal  A u t h o r i t y  o f  

D u v a l  C o u n t y ,  F l o r i d a ,  3 1 4  F. Supp .  1 8 1  (B.M.B. F l a .  1 9 7 0 ) .  The  

c o u r t  o b s e r v e d  t h a t  p e r s o n s  a re  e x e r c i s i n g  a c o n s t i t u t i o n a l  r i g h t  

m o v i n g  f r o m  s t a t e  t o  s t a t e  a n d  t h a t  a n y  c l a s s i f i c a t i o n  w h i c h  ser-  

v e s  t o  h i n d e r  t h a t  r i g h t  is u n c o n s t i t u t i o n a l  i n  a n  a b s e n c e  o f  

c o m p e l l i n q  S t a t e  i n t e r e s t .  - I d .  a t  1 8 3 .  

If t h e  N o - F a u l t  S t a t u t e  were t o  b e  i n t e r p r e t e d  a s  u r g e d  b y  

t h e  P l a i n t i f f  it w o u l d  become ,  i n  e f f e c t ,  a r e s i d e n c y  r e q u i r e -  

men t  w h i c h  w o u l d  o p e r a t e  t o  d e n y  t h e  b e n e f i t s  o f  t h e  No-Fau l t  

T o r t  E x e m p t i o n  S t a t u t e  t o  p e r s o n s  m o v i n g  f r o m  s t a t e  t o  s t a t e .  

The  S u p r e m e  C o u r t ,  o f  c o u r s e ,  d o e s  n o t  s a y  t h a t  a s t a t e  may n o t  

u n d e r  a n y  c i r c u m s t a n c e s  e n a c t  r e s i d e n c y  r e q u i r e m e n t s  b u t  it d o e s  

h o l d  t h a t  " t h e  s t a n d a r d s  f o r  d e t e r m i n i n g  i n t e n t  m u s t  b e  

r a t i o n a l l y  r e l a t e d  t o  t h e  f i n d i n g  o f  t h a t  u l t i m a t e  f a c t ,  a n d  a n y  

r e s u l t i n g  c l a s s i f i c a t i o n  m u s t  b e  shown t o  p r o m o t e  a c o m p e l l i n g  

s t a t e  i n t e r e s t " .  - I d .  a t  1 8 3 .  See a l so  A r n o l d  v .  H a l i f a x  

H o s p i t a l  D i s t r i c t ,  314 F. Supp .  277 (D.M.D. Fla .  1 9 7 0 )  a n d  

S a n c h e z  v .  P i n g r e e ,  494 .  F. Supp .  6 8  (D.S .D.  F l a .  1 9 8 0 ) .  

T h e r e  are two s t a n d a r d s  b y  w h i c h  s u c h  s t a t u t e s  a re  t o  b e  e x a -  

m i n e d .  The  f i r s t  a n d  s t r i c t e r  s t a n d a r d  is  sometimes known a s  t h e  

s t r i c t  s c r u t i n y  a n a l y s i s .  It r e q u i r e s  a c a r e f u l  e x a m i n a t i o n  o f  

t h e  g o v e r n m e n t a l  i n t e r e s t  c l a i m e d  t o  j u s t i f y  t h e  c l a s s i f i c a t i o n  

i n  o r d e r  t o  d e t e r m i n e  w h e t h e r  t h a t  i n t e r e s t  is  s u b s t a n t i a l  a n d  

c o m p e l l i n g  a n d  r e q u i r e s  a n  i n q u i r y  a s  t o  w h e t h e r  t h e  m e a n s  

a d o p t e d  t o  a c h i e v e  t h e  l e g i s l a t i v e  g o a l  a re  n e c e s s a r i l y  a n d  p r e -  

c i s e l y  d r a w n .  E s t a t e  o f  G r e e n b e r g ,  i n f r a .  a t  p a g e  42.  The  



s e c o n d  a n d  eas ie r  t e s t  is  sometimes known a s  t h e  r a t i o n a l  b a s i s  

or minimum s c r u t i n y  t e s t .  I t  r e q u i r e s  o n l y  t h a t  a s t a t u t e  b e a r  

some r e a s o n a b l e  r e l a t i o n s h i p  t o  a l e g i t i m a t e  s t a t e  p u r p o s e .  The  

s t a t u t o r y  c l a s s i f i c a t i o n  t o  b e  h e l d  u n c o n s t i t u t i o n a l l y  v o l a t i v e  

o f  t h e  e q u a l  p r o t e c t i o n  c l a u s e  u n d e r  t h i s  t e s t  m u s t  c a u s e  d i f -  

f e r e n t  t r e a t m e n t s  so d i s p a r a t e  a s  r e l a t e s  t o  t h e  d i f f e r e n c e  i n  

c l a s s i f i c a t i o n  so a s  t o  b e  w h o l l y  a r b i t r a r y .  E s t a t e  o f  G r e e n b e r q  

a t  p a g e  42.  

"The r i g h t  o f  i n t e r s t a t e  t r a v e l  h a s  r e p e a t e d l y  
b e e n  r e c o q n i z e d  a s  a b a s i c  c o n s t i t u t i o n a l  - 
f r e e d o m . "  Memorial Hospi tal  v .  Maricopa 
C o u n t y ,  4 1 5  U . S .  2 5 0 ,  3 9  L.Ed.2d 3 0 6 ,  94  
S . C t . ,  1 0 7 6  ( 1 9 7 4 )  . A t  3 9  L.Ed. 2d p a g e  313.  

I n  d i s c u s s i n g  t h e  S h a p i r o  d e c i s i o n  t h e  C o u r t  i n  
Maricopa C o u n t y  s a i d  

" I n  S h a p i r o  w e  e x p l i c i t l y  s t a t e d  t h a t  t h e  
c o m p e l l i n g - s t a t e  i n t e r e s t  t e s t  wou ld  b e  
t r i g g e r e d  b y  ' a n y  c l a s s i f i c a t i o n  w h i c h  s e r v e s  
t o  p e n a l i z e  t h e  e x e r c i s e  o f  t h a t  r i g h t  ( t o  
t r a v e l )  . . . ' ( e m p h a s i s  i n  o r i g i n a l )  

T h u s ,  S h a p i r o  a n d  Dunn s t a n d  f o r  t h e  proposi- 
t i o n  t h a t  a c l a s s i f i c a t i o n  w h i c h  'operates t o  
p e n a l i z e  t h o s e  p e r s o n s  . . . who h a v e  e x e r -  
c i s e d  t h e i r  c o n s t i t u t i o n a l  r i g h t  o f  i n t e r s t a t e  
m i g r a t i o n ,  m u s t  b e  j u s i t i f  i e d  b y  a c o m p e l l i n g  
s t a t e  i n t e r e s t . "  - I d .  a t  p a g e  315 .  

The  S t a t u t e  a s  i n t e r p r e t e d  b y  t h e  T r i a l  C o u r t  a n d  b y  t h e  

F i f t h  D i s t r i c t  C o u r t  o f  Appeal h a s  n o  s u c h  c o n s t i t u t i o n a l  i n f i r -  

mi t ies .  I t  is i n t e r p r e t e d  t o  a p p l y  e q u a l l y  t o  r e s i d e n t s  a n d  

n o n r e s i d e n t s .  The  S t a t u t e  i s  a p p l i e d  o n  a r a t i o n a l  b a s i s :  t h e  

t o r t  e x e m p t i o n  is  a v a i l a b l e  i f  t h e  r e q u i r e d  s e c u r i t y  h a s  b e e n  

p r o v i d e d .  



Under a s t r i c t  s c r u t i n y  a n a l y s i s ,  P l a i n t  i f f  ' s a p p l i c a t i o n  o f  

t h e  s t a t u t e  would c e r t a i n l y  be a n  u n c o n s t i t u t i o n a l  i n f r i n g e m e n t  

o f  n o n r e s i d e n t ' s  r i g h t  t o  i n t e r s t a t e  t r a v e l .  Even unde r  a 

r a t i o n a l  b a s i s  a n a l y s i s ,  t h e  d i f f e r i n g  s t a n d a r d s  would f a i l  t o  

meet c o n s t i t u t i o n a l  s t a n d a r d s .  N o  r a t i o n a l  b a s i s  c o u l d  p o s s i b l y  

s u p p o r t  t h e  a p p l i c a t i o n  o f  t h e  t o r t  e x e m p t i o n  t o  a n o n r e s i d e n t -  

p l a i n t  i f f  v e r s u s  r e s i d e n t - d e f  e n d a n t  act i o n  and y e t  h o l d  t h e  t o r t  

exempt ion  i n a p p l i c a b l e  t o  a  r e s i d e n t - p l a i n t i f f  v e r s u s  

n o n r e s i d e n t - d e f e n d a n t  a c t i o n .  S e e ,  Lasky  and G r e e n b e r g .  

The t o r t  e x e m p t i o n  a p p l i e s  r e g a r d l e s s  o f  any  r e q u i r e m e n t  t o  

m a i n t a i n  s e c u r i t y ,  so l o n g  as  s u c h  s e c u r i t y  is  p r o v i d e d .  F l o r i d a  

A d m i n i s t r a t i v e  Code R u l e  4-27.09 (1) p r o v i d e s  two o c c a s i o n s  i n  

which n o n r e s i d e n t s  a re  r e q u i r e d  t o  p r o v i d e  s e c u r i t y :  

(1) N o n r e s i d e n t s  a re  n o t  r e q u i r e d  t o  p r o v i d e  
P I P  c o v e r a g e  e x c e p t :  

( a )  When m a i n t a i n i n g  a motor  v e h i c l e  i n  
t h e  s t a t e  f o r  more t h a n  90 d a y s  
d u r i n g  t h e  p r e c e d i n g  365  d a y  p e r i o d .  

( b )  When r e q u i r e d  t o  l i c e n s e  a motor 
v e h i c l e  i n  F l o r i d a  by F l o r i d a  
S t a t u t e  320.38 (employed i n  t h e  
s t a t e  or c h i l d r e n  e n r o l l e d  i n  p u b l i c  
s c h o o l ) .  

D e f e n d a n t ' s  motor v e h i c l e  was n o t  m a i n t a i n e d  i n  t h i s  s t a t e  

f o r  more t h a n  90 d a y s  d u r i n g  t h e  p r e c e d i n g  365 d a y  p e r i o d .  

Tak ing  P l a i n t i f f ' s  a rgument  t o  i t s  l o g i c a l  c o n c l u s i o n ,  a non re -  

s i d e n t  m a i n t a i n i n g  a motor v e h i c l e  i n  t h i s  s t a t e  f o r  89 d a y s  

would n o t  b e  g r a n t e d  t h e  t o r t  e x e m p t i o n ,  however ,  by r e m a i n i n g  i n  



F l o r i d a  o n e  more d a y ,  t h e  t o r t  exempt ion  i s  a v a i l a b l e .  The 

90-day l i m i t  i n  S 627.733(2)  m e r e l y  d e s c r i b e s  t h e  t o t a l  t i m e  i n  

o n e  y e a r  a  n o n r e s i d e n t  may t r a v e l  i n  t h i s  s t a t e  w i t h o u t  b e i n g  

r e q u i r e d  t o  p r o v i d e  F l o r i d a  s e c u r i t y .  E p p e r s o n ,  i n f r a .  Shou ld  

s e c u r i t y  be  p r o v i d e d  p r i o r  t o  t h e  9 0 t h  d a y ,  t h e r e  i s  no r a t i o n a l  

b a s i s  f o r  w i t h h o l d i n g  t h e  t o r t  exempt ion .  D i s c r i m i n a t i o n  a g a i n s t  

a  n o n r e s i d e n t  who h a s  been  i n  t h i s  s t a t e  less t h a n  90 d a y s  would 

v i o l a t e  c o n s t i t u t i o n a l  r i g h t s  t o  E q u a l  P r o t e c t i o n  and  Due 

P r o c e s s .  S e e ,  Lasky and Greenbe rg .  S t a t u t o r y  c l a s s i f i c a t i o n s  o f  

90-day n o n r e s i d e n t s  and l e s s - than -90 -day  n o n r e s i d e n t s  b e a r s  no 

r e a s o n a b l e  r e l a t i o n s h i p  t o  t h e  l e g i s l a t i v e  p u r p o s e  w i t h  r e g a r d  t o  

t h e  t o r t  exempt i o n .  I n d e e d ,  such  c l a s s i f i c a t i o n s  o f  n o n r e s i d e n t s  

i s  p u r e l y  a r b i t r a r y .  

P l a i n t i f f  a r g u e s  t h a t  t h e  e x c l u s i o n  o f  n o n r e s i d e n t s  f rom t h e  

t o r t  exempt ion  d o e s  n o t  v i o l a t e  E q u a l  P r o t e c t i o n  or Due P r o c e s s .  

P l a i n t i f f ' s  argument  i g n o r e s  t h e  f a c t  t h a t  a l l  n o n r e s i d e n t s  a r e  

n o t  e x c l u d e d .  A 90-day n o n r e s i d e n t  p r o v i d i n g  s e c u r i t y  i s  g r a n t e d  

t h e  t o r t  exempt ion .  8 627.733, F l a .  S t a t .  ( 1 9 8 3 ) .  T h e r e  i s  no  

s u b s t a n t i a l  r e l a t i o n s h i p  t o  any  l e g i s l a t i v e  p u r p o s e  when a  

l e s s - than -90 -day  n o n r e s i d e n t  p r o v i d i n g  s e c u r i t y  i s  d e n i e d  t h e  

t o r t  exempt i o n .  

P l a i n t i f f  s e e k s  t o  e n f o r c e  t h e  r u l e s  and r e g u l a t i o n s  o f  

F l o r i d a  o v e r  n o n r e s i d e n t s ,  y e t  d e c l i n e  r e c i p r o c a l  p r i v i l e g e s ,  

i m m u n i t i e s  and e x e m p t i o n s .  One o f  t h e  p u r p o s e s  o f  t h e  No-Fault  

Law is t o  b r i n g  a b o u t  a  r e d u c t i o n  i n  a u t o m o b i l e  premiums and t o  

a s s u r e  t h a t  t h e r e  w i l l  b e  f i n a n c i a l  a i d  f o r  m e d i c a l  e x p e n s e s  and 



los t  wages  (S .  1 6 ) .  By g r a n t i n g  t h e  t o r t  e x e m p t i o n  t o  n o n r e s i -  

d e n t s  who h a v e  p r o v i d e d  s e c u r i t y ,  t h e s e  p u r p o s e s  a r e  a c h i e v e d .  

P l a i n t i f f  s t a t e s  t h a t  t h i s  l e g i s l a t i o n  i s  e x c l u s i v e l y  f o r  t h e  

b e n e f i t  o f  F l o r i d a  r e s i d e n t s  (S .  1 6 ) .  The s t a t u t e  i t s e l f  t a k e s  

i n t o  c o n s i d e r a t i o n  a  c l a s s  o f  n o n r e s i d e n t s .  9 627 .733 ,  F l a .  

S t a t .  ( 1 9 8 3 )  . The s t a t u t o r y  n o n r e s i d e n t  c l a s s i f i c a t i o n  s h o u l d  

i n c l u d e  a l l  n o n r e s i d e n t s  who h a v e  p r o v i d e d  s e c u r i t y  t h a t  meets 

t h e  s e c u r i t y  r e q u i r e m e n t s .  A c o n t r a r y  h o l d i n g  would  b e  

a r b i t r a r y ,  u n r e a s o n a b l e  a n d  i n t e r f e r e  w i t h  t h e  c o n s t i t u t i o n a l  

r i g h t  t o  i n t e r s t a t e  t r a v e l .  



CONCLUSION 

The D e f e n d a n t s  v o l u n t a r i l y  c o m p l i e d  w i t h  F l o r i d a ' s  No-Fau l t  

Law a n d  s h o u l d  b e  e n t i t l e d  t o  t h e  p r o t e c t i o n  o f  t h e  t o r t  exemp- 

t i o n  c o n t a i n e d  w i t h i n  t h e  s t a t u t e .  

Under  t h e  c i r c u m s t a n c e s  o f  t h i s  case t o  d e n y  t o  D e f e n d a n t s  

t h e  p r o t e c t i o n  o f  t h e  t o r t  e x e m p t i o n  s t a t u t e  w o u l d  r e s u l t  i n  

d e n i a l  o f  e q u a l  protect  i o n  a n d  a n  u n c o n s t i t u t i o n a l  a p p l i c a t i o n  o f  

t h e  s t a t u t e .  

T h i s  C o u r t  s h o u l d  a n s w e r  t h e  c e r t i f i e d  q u e s t i o n  i n  t h e  a f f i r -  

m a t i v e  a n d  t h u s  a f f i r m  t h e  d e c i s i o n  o f  b o t h  t h e  T r i a l  C o u r t  a n d  

t h e  F i f t h  D i s t r i c t  C o u r t  o f  Appeal. 
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