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BOYD, J.  

T h i s  p r o c e e d i n g  i s  b e f o r e  t h e  C o u r t  on a p e t i t i o n  f o r  w r i t  

o f  h a b e a s  c o r p u s .  P e t i t i o n e r  i s  a s t a t e  p r i s o n e r  unde r  s e n t e n c e  

o f  d e a t h .  H i s  c a p i t a l  c o n v i c t i o n  and  s e n t e n c e  w e r e  p r e v i o u s l y  

a p p e a l e d  t o  t h i s  C o u r t  a n d  w e r e  a f f i r m e d .  Midd le ton  v .  S t a t e ,  

426 So.2d 548 ( F l a .  1 9 8 2 ) ,  cer t .  d e n i e d ,  463 U.S. 1230 ( 1 9 8 3 ) . *  

W e  have  j u r i s d i c t i o n  t o  c o n s i d e r  t h e  p e t i t i o n  and  t o  g r a n t  r e l i e f  

i f  a p p r o p r i a t e .  A r t .  V ,  5 3 ( b )  ( 9 ) ,  F l a .  Cons t .  W e  f i n d  t h a t  no 

r e l i e f  i s  w a r r a n t e d  and  t h e r e f o r e  deny t h e  p e t i t i o n .  

I n  e s s e n c e  p e t i t i o n e r  c o n t e n d s  t h a t  h i s  t r i a l  w a s  n o t  f a i r  

and  t h a t  h i s  a p p e l l a t e  c o u n s e l  w a s  i n e f f e c t i v e  i n  t h a t  h e  d i d  n o t  

p e r s u a d e  t h i s  C o u r t  t o  a c c e p t  s a i d  p r o p o s i t i o n .  W e  f i n d  t h a t  t h e  

u n f a i r n e s s  a t  t r i a l  t h a t  p e t i t i o n e r  compla ins  o f  w a s  n o t  s u c h ;  

p e t i t i o n e r  d o e s  n o t  e s t a b l i s h  any e r r o r  a t  t r i a l .  T h e r e f o r e  

a p p e l l a t e  c o u n s e l ' s  f a i l u r e  t o  a r g u e  t h e  i s s u e  on  a p p e a l  w a s  n o t  

i n e f f e c t i v e  a s s i s t a n c e  o f  c o u n s e l ,  n o r  c o u l d  c o u n s e l ' s  h a n d l i n g  

*The e v i d e n c e  showed t h a t  p e t i t i o n e r  murdered Gladys  Johnson  
on  F e b r u a r y  1 4 ,  1980 i n  Dade County.  426 So.2d a t  549-50. 



of  t h e  a p p e a l  have  p r e j u d i c e d  t h e  a p p e a l  i n  any way on t h i s  

p o i n t .  

The ground upon which p e t i t i o n e r  b a s e s  h i s  p r e m i s e  of  

u n f a i r n e s s  a t  t r i a l  i s  t h a t  p r o s p e c t i v e  j u r o r s  were q u e s t i o n e d  

r e g a r d i n g  t h e i r  a b i l i t y  t o  d e l i b e r a t e  i m p a r t i a l l y  on t h e  q u e s t i o n  

of  c a p i t a l  s e n t e n c i n g  and t h a t  c e r t a i n  p o t e n t i a l  j u r o r s  w e r e  

e x c u s e d  b e c a u s e  o f  t h e i r  v i ews  e x p r e s s e d  i n  r e s p o n s e  t o  s u c h  

q u e s t i o n i n g .  P e t i t i o n e r  a r g u e s  t h a t  t h e  p r o c e d u r e  by which 

j u r o r s '  q u a l i f i c a t i o n s  t o  p a r t i c i p a t e  i n  d e l i b e r a t i o n s  i n  c a p i t a l  

t r i a l s  a r e  d e t e r m i n e d  p r o d u c e s  j u r i e s  t h a t  a r e  p a r t i a l  i n  f a v o r  o f  t h e  

p r o s e c u t i o n  and v i o l a t e s  t h e  r e q u i r e m e n t s  of  f a i r l y  

r e p r e s e n t a t i v e  j u r y  p a n e l s .  The p e t i t i o n  c i t e s  a s  a u t h o r i t y  t h e  

d e c i s i o n  o f  t h e  E i g h t h  C i r c u i t  C o u r t  o f  Appeals  i n  Gr igsby  v .  

Mabry, 758 F.2d 226 ( 8 t h  C i r .  1 9 8 5 ) ( e n  b a n c ) ,  which d e c i s i o n  

p r o v i d e d  s u p p o r t  f o r  p e t i t i o n e r ' s  c o n t e n t i o n s  u n t i l  i t  was 

r e v e r s e d  by t h e  U n i t e d  S t a t e s  Supreme C o u r t  i n  L o c k h a r t  v .  

M c C r e e ,  106 S .Ct .  1758 ( 1 9 8 6 ) .  

The p r e s e n t  p e t i t i o n  was f i l e d  b e f o r e  t h e  Supreme C o u r t  

r e n d e r e d  i t s  d e c i s i o n  i n  L o c k h a r t .  The p e t i t i o n  r e l i e s  upon a  

number o f  p u b l i s h e d  a r t i c l e s  p u r p o r t i n g  t o  r e p o r t  t h e  r e s u l t s  o f  

" s t u d i e s "  o f  t h e  q u e s t i o n s  of  t h e  i m p a r t i a l i t y  and  

r e p r e s e n t a t i v e n e s s  o f  j u r i e s  s e l e c t e d  t h r o u g h  t h e  s o - c a l l e d  

" d e a t h  q u a l i f i c a t i o n "  p r o c e s s .  The p e t i t i o n  c a s u a l l y  p u t s  f o r t h  

c e r t a i n  c o n c l u s i o n s  from t h e s e  " s t u d i e s "  a s  though t h e y  were 

c l e a r l y  e s t a b l i s h e d  and u n i v e r s a l l y  a c c e p t e d  t r u t h .  C o n t r a r y  t o  

t h e s e  a s s e r t i o n s  made on b e h a l f  o f  p e t i t i o n e r ,  t h e s e  a r t i c l e s  d o  

n o t  e s t a b l i s h  t h a t  t h e  c a p i t a l  t r i a l  j u r y  q u a l i f i c a t i o n  p r o c e s s  

p r o d u c e s  j u r i e s  t h a t  a r e  less  f a i r  and  i m p a r t i a l  t h a n  j u r i e s  

would be  w i t h o u t  t h i s  p r o c e d u r e .  The p r o c e d u r e  i n  q u e s t i o n  h a s  a  

l o n g  h i s t o r y  o f  u s e  i n  F l o r i d a  c o u r t s ,  i s  s a n c t i o n e d  by s t a t u t o r y  

law,  p r o c e d u r a l  r u l e s  and  j u d i c i a l  custom, and i s  known by 

F l o r i d a  j u r i s t s  and p r a c t i t i o n e r s  t o  produce  f a i r  and  i m p a r t i a l  

j u r i e s .  W e  had  no h e s i t a t i o n  i n  r e j e c t i n g  s i m i l a r  a t t a c k s  b e f o r e  

t h e  U n i t e d  S t a t e s  Supreme C o u r t  made i t s  d e c i s i o n  i n  L o c k h a r t ,  



e . g . ,  K e n n e d y  v .  W a i n w r i g h t ,  4 8 3  S o . 2 d  4 2 4   la. 1 9 8 6 ) ,  and w e  

c e r t a i n l y  have none n o w .  

B e c a u s e  t h e  l ega l  i s sue  appe l l a te  counse l  i s  sa id  t o  have 

neglec ted  w a s  c l ea r ly  w i t h o u t  m e r i t  and w o u l d  n o t  have reaped a n y  

b e n e f i t  had it been a rgued  on appea l ,  w e  f i n d  t h a t  there  w a s  no 

d e f i c i e n c y  of p e r f o r m a n c e  and no p r e j u d i c e .  

A c c o r d i n g l y ,  t h e  p e t i t i o n  f o r  w r i t  of habeas corpus  i s  

den ied .  

I t  i s  so ordered. 

McDONALD, C . J . ,  and ADKINS, OVERTON, EHRLICH, SHAW and BARKETT, 
JJ . ,  C o n c u r  

NOT FINAL UNTIL TIME E X P I R E S  TO F I L E  REHEARING MOTION AND, I F  
F I L E D ,  DETERMINED. 
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