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I N  THE SUPREME COURT 

STATE OF FLORIDA 

BUSH WADE HOLLAND, 

P e t i t i o n e r ,  

STATE OF FLORIDA, 

R e s p o n d e n t .  

CASE N O .  6 8 - 6 0 5  
1s t  D C A  CASE N O .  BF-209 

I N I T I A L  BRIEF OF PETITIONER ~ 

PRELIMINARY STATEMENT 

COMES N O W ,  B u s h  Wade H o l l a n d ,  p r o  s e  p e t i t i o n e r ,  

a n d  f i l e s  t h i s  i n i t i a l  b r i e f  i n  t h e  a b o v e  s t y l e d  c a u s e .  

T h e  D e p a r t m e n t  o f  L e g a l  A f f a i r s ,  r e p r e s e n t i n g  t h e  

S t a t e  o f  F l o r i d a ,  w i l l  h e r e i n  b e  r e f e r r e d  t o  a s  t h e  

R e s p o n d e n t .  

A l l  o t h e r  p a r t i e s  t o  t h i s  c a u s e  s h a l l  b e  r e f e r r e d  

t o  b y  t h e  name P e t i t i o n e r  k n o w s  t h e m .  

T h e  t r a n s c r i p t  a n d  a l l  d o c u m e n t s  t h a t  w e r e  

a t t a c h e d  t o  t h e  B r i e f  o n  J u r i s d i c t i o n  a r e  n u m b e r e d  a n d  w i l l  

b e  u s e d  i n  t h i s  c a s e .  



STATEMENT OF THE CASE A N D  FACTS 

P e t i t i o n e r  w a s  a r r e s t e d  o n  J u l y  2 8 ,  1 9 8 4 .  

E v e n t u a l l y  t h e  S t a t e  A t t o r n e y ' s  O f f i c e ,  S e c o n d  J u d i c i a l  

C i r c u i t ,  L e o n  C o u n t y ,  F l o r i d a ,  f i l e d  t h e  I n f o r m a t i o n ,  A-1-2,  

d a t e d  1 7 t h  A u g u s t ,  1 9 8 4 .  F o u r  c h a r g e s  w e r e  m a d e :  

C o u n t  1 ,  D W I  M a n s l a u g h t e r  ( 2 n d  D e g r e e  F e l o n y ) ;  

C o u n t  2 ,  M a n s l a u g h t e r  ( 2 n d  D e g r e e  F e l o n y ) ;  

C o u n t  3 ,  L e a v i n g  t h e  s c e n e  o f  a n  a c c i d e n t  ( 3 r d  D e g r e e  F e l o n y ) ;  

a n d ;  

C o u n t  4 ,  D r i v i n g  w i t h  a s u s p e n d e d  o r  r e v o k e d  l i c e n s e -  

( M i s d e m e a n o r  1st  D e g r e e ) .  

On o r  a b o u t  S e p t e m b e r  4 ,  1 9 8 4 ,  P e t i t i o n e r  made  a 

n o t  g u i l t y  p l e a  t o  a l l  c h a r g e s ,  A-19.  T h e  P u b l i c  D e f e n d e r ' s  

O f f i c e ,  S e c o n d  J u d i c i a l  C i r c u i t ,  L e o n  C o u n t y ,  F l o r i d a ,  w a s  

a p p o i n t e d  a n d  b a i l  b o n d  w a s  s e t  a t  $ 2 0 , 0 0 0 . 0 0  o n  C o u n t  1. 

N o t h i n g  w a s  s a i d  a b o u t  C o u n t  4 .  C o u n t  2  a n d  3  t h e  c o u r t  

r e q u i r e d  n o  b o n d ,  A-19. 

A s s i s t a n t  P u b l i c  D e f e n d e r ,  R a n d o l p h  P .  M u r r e l l  

r e p r e s e n t e d  t h e  d e f e n s e  i n  t h e  p l e a  p r o c e e d i n g s ,  A-3 t h r o u g h  

A-12. S e n t e n c e  w e r e  i m p o s e d  a s  f o l l o w s .  

A  s e n t e n c e  o f  t w e l v e ,  ( 1 2 )  y e a r s  i n  p r i s o n  a n d  a 

t e r m  o f  p r o b a t i o n  t o  e n d  o n  D e c e m b e r  4 ,  1 9 9 9 ,  A-8,  o n  

C o u n t  1 ,  D . W . I . ,  M a n s l a u g h t e r .  

C o u n t  2  w a s  n o l l e  p r o s s e d ,  A-4 a n d  A-19 ,  

M a n s l a u g h t e r .  

C o u n t  3  r e s u l t e d  i n  a f i v e ,  ( 5 )  y e a r s  p r o b a t i o n  

t e r m  c o n s e c u t i v e  t o  C o u n t  1 ,  a n d  t o  e n d  o n  D e c e m b e r  4 ,  2 0 0 4 ,  

A-8, L e a v i n g  t h e  s c e n e  o f  a n  a c c i d e n t .  

On C o u n t  4 ,  a O n e ,  ( 1 )  y e a r  t e r m  o f  p r o b a t i o n  t o  

e n d  D e c e m b e r  4 ,  2 0 0 5 ,  c o n s e c u t i v e  t o  C o u n t  3 ,  A-8,  D r i v i n g  

w h i l e  l i c e n s e  s u s p e n d e d  o r  r e v o k e d .  



Restitution was ordered in various amounts, A-8-9. 

All participants in the plea proceedings were of the belief 

the Sentencing Guidelines applied to the case and were in 

fact using that system, A-3 through A-12, at A-10. Even 

after the proceedings some four, (4) months later defense 

counsel believed it, A-13 through A-15. 

Petitioner was not made aware of how the point 

system worked by defense counsel. 

Petitioner had begin serving the sentence when 

petitioner filed the first post-conviction motion less than 

thirty, (30) days after the plea and sentence had been 

imposed. The only issye presented was; 

1. There was no statutory provision under 

Section 316.1931 relating to Manslaughter. 

That motion was denied without an evidentiary 

hearing on January 5, 1985. No appeal was filed. 

Petitioner admits, this petitioner has not drafted 

any of the motions or pleadings filed in this case and does 

not know how to do so. However, petitioner believes the 

sentences are unconstitutional and that defense counsel 

ineffectively represented petitioner (defendant) in this 

criminal case. 

Petitioner, pursuant to that belief, did read 

hundreds of cases in Southern Reporters, the Florida Statutes, 

and Fla. R. Crim. P. Now having more knowledge, believes 

without question that defense counsel, Randolph P. Murrell 

ineffectively represented petitioner. That the plea and 

sentences are unconstitutional. 

Petitioner filed this second post-conviction motion 

pursuant to Fla. R. Crim. P., 3.850 and for relief alleged: 

1. Improperly scored sentencing guidelines 
scoresheet; 



2 .  E x c e s s i v e  s p l i t  s e n t e n c e ,  a n d ;  
3 .  I m p r o p e r  r e s t i t u t i o n  o r d e r .  

T h i s  m o t i o n  w a s  d e n i e d  w i t h o u t  a n  e v i d e n t i a r y  

h e a r i n g  o n  F e b r u a r y  2 1 ,  1 9 8 5 .  A t i m e l y  a p p e a l  f o l l o w e d .  

B r i e f s  w e r e  f i l e d  b y  a p p e l l a n t  o n l y .  

T h e  l o w e r  t r i b u n a l ,  i n  H o l l a n d  v .  S t a t e ,  ( 1 0  F.L.W. 

2 6 8 9 )  Case No. BF-209 o n  D e c e m b e r  5 ,  1 9 8 5 ,  r e v e r s e d  a n s  

r e m a n d e d ,  A-20 t h r o u g h  A-23.  T h e  r e v e r s a l  w a s  b a s e d  o n  t h e  

f o l l o w i n g  f i n d i n g s ;  

A. T h e  p o i n t s  a d d e d  u p  t o  1 5 0  p o i n t s .  T h a t  1 6  o f  

t h o s e  p o i n t s  w a s  b a s e d  o n  C o u n t  2  o f  t h e  I n f o r m a t i o n ,  c h a r g i n g  

M a n s l a u g h t e r .  And t h a t  s a i d  c h a r g e  h a d  b e e n  n o l l e  p r o s s e d .  

T h a t  w i t h  1 5 0  p o i n t s  t h e  p e t i t i o n e r  w a s  w i t h i n  t h e  s e v e n  ( 7 )  

t o  t w e l v e  ( 1 2 )  y e a r s  r a n g e .  T h a t  w i t h  t h e  r e m o v a l  o f  t h e  

s i x t e e n ,  ( 1 6 )  p o i n t s ,  p e t i t i o n e r  w o u l d  b e  i n  t h e  t h r e e ,  ( 3 )  

t o  s e v e n ,  ( 7 )  y e a r s  r a n g e .  

B. T h e  r e a s o n s  f o r  d e p a r t i n g  f r o m  t h e  g u i d e l i n e s  

w e r e  " a l l "  i n v a l i d .  

C .  T h e  s p l i t  s e n t e n c e  i t s e l f  w a s  i l l e g a l .  

On m o t i o n  f o r  r e h e a r i n g ,  A-25 t h r o u g h  A-29 ,  t h e  

S t a t e  a r g u e d  t h a t  b e c a u s e  i t  w a s  a l l  p a r t  o f  a n e g o t i a t e d  p l e a  

a g r e e m e n t ,  t h e  p l e a ,  c o n v i c t i o n s  a n d  s e n t e n c e  m u s t  s t a n d .  

P e t i t i o n e r  f i l e d  a M o t i o n  F o r  R e c o g n i z a n c e  R e l e a s e ,  A-33 

t h r o u g h  A-37. T h e  S t a t e  f i l e d  a r e s p o n s e ,  A-38 ,  A-39.  

P e t i t i o n e r ' s  m o t i o n  t o  d i s m i s s  t h e  S t a t e ' s  r e s p o n s e  w a s  

t i m e l y  f i l e d ,  A-40 t h r o u g h  A-43 .  T h e  D i s t r i c t  C o u r t  o f  A p p e a l ,  

F i r s t  D i s t r i c t ,  d e n i e d  t h e  M o t i o n  F o r  R e c o g n i z a n c e  R e l e a s e ,  

A-44. And r e v e r s e d  i t s e l f  o n  t h e  m o t i o n  f o r  p o s t - c o n v i c t i o n  

r e l i e f ,  A-45 t h r o u g h  A-48.  T h e  r e v e r s a l ,  11 F.L.W. 6 7 5 ,  w a s  

b a s e d  o n  B a s s  v .  S t a t e ,  4 7 8  S o . 2 d  4 6 1  ( F l a .  1 s t  DCA 1 9 8 5 ) ;  

S m i t h  v .  S t a t e ,  4 5 3  S o . 2 d  3 8 8  ( F l a .  1 9 8 4 ) .  T h e  b o t t o m  l i n e  



i n  t h e  c o u r t ' s  r u l i n g  i s  t h a t ,  " i f  t h e  d e f e n d a n t  p l e a d s  

g u i l t y ,  o r  n o l l e  c o n t e n d e r e  a n d  h a s  made  a  p l e a  a g r e e m e n t ,  

t h e  d e f e n d a n t  c a n n o t  t h e r e a f t e r  s e e k  a p p e a l  a n d  c o r r e c t i o n  

o f  t h e  i l l e g a l  o r  u n c o n s t i t u t i o n a l  s e n t e n c e s  by  way o f  

3 . 8 5 0  p o s t  c o n v i c t i o n  r e l i e f .  

P e t i t i o n e r  h a s  f i l e d  a  t i m e l y  b r i e f  o n  j u r i s d i c t i o n  

a n d  t i m e l y  P e t i t i o n  F o r  D i s c r e t i o n a r y  R e v i e w .  The  c o u r t  h a s  

a c c e p t e d  j u r i s d i c t i o n  o n  O c t o b e r  2 0 ,  1 9 8 6 .  



SUMMARY ARGUMENT 

1 .  I n  a n  o p i n i o n  h a n d e d  down o n  December  5 ,  1 9 8 5 ,  

A-20 t h r o u g h  A-24, t h e  D i s t r i c t  C o u r t  o f  A p p e a l -  F i r s t  

D i s t r i c t ,  h e l d  t h a t  a n  e r r o r  i n  c o m p u t a t i o n  o f  t h e  s e n t e n c i n g  

g u i d e l i n e s  r e s u l t e d  i n  t h e  p l a c e m e n t  o f  p e t i t i o n e r  i n  t h e  

n e x t  h i g h e s t  c a t e g o r y ,  w h i c h  was  p r e j u d i c i a l  e r r o r  a n d  v a c a t e d  

t h a t  s e n t e n c e ,  ( 1 0  F.L.W. 2 6 8 9 ) .  

On March  1 8 ,  1 9 8 6 ,  o n  m o t i o n  f o r  r e h e a r i n g  by t h e  

r e s p o n d e n t ,  t h e  D i s t r i c t  C o u r t  r e v e r s e d  i t s  own December  5 ,  

1 9 8 5  d e c i s i o n ,  A-45 t h r o u g h  A-48, s t a t i n g  t h a t  " i t  was  a  p l e a  

a g r e e m e n t  s e n t e n c e s " ,  a n d  t h u s  t h e  o r i g i n a l  s e n t e n c e  was  

c o r r e c t ,  ( 1 1  F.L.W. 6 7 5 ) ,  H o l l a n d  v .  S t a t e ,  485  S o . 2 d  4 7 1  

( F l a .  App. 1 s t  D i s t .  1 9 8 6 ) .  

P e t i t i o n e r  a r g u e d  t h a t  t h e  December  5 ,  1 9 8 5 ,  

d e c i s i o n  was  c o r r e c t  a n d  j u s t  a n d  t h a t  t h e  s u b s e q u e n t  r e v e r s a l  

o f  i t s  own r u l i n g  u p o n  m o t i o n  f o r  r e h e a r i n g  by  r e s p o n d e n t  was  

i n  f a c t  i n  e r r o r  a n d  u n j u s t .  

T h e  March  1 8 ,  1 9 8 6 ,  r u l i n g  r e s t s  s o l e l y  u p o n  t h e  

i s s u e  t h a t  i t  was  a  p l e a  b a r g a i n  a g r e e m e n t  a n d  t h e r e b y  

e x e m p t e d  f r o m  t h e  s e n t e n c i n g  g u i d e l i n e s .  And,  no  p o s t -  

c o n v i c t i o n  r e l i e f  c a n  b e  s o u g h t  o r  g r a n t e d .  

However ,  t h e  c o u r t s  March  1 8 ,  1 9 8 6 ,  r u l i n g  f a i l s  t o  

r e f l e c t  t h e  f a c t  t h a t ,  i n  m a k i n g  t h e  p l e a  b a r g a i n  a g r e e m e n t ,  

t h e  d e f e n s e  c o u n s e l  i m p r o p e r l y  a d v i s e d  p e t i t i o n e r  t o  c h a n g e  

h i s  n o t  g u i l t y  p l e a  t o  t h a t  o f  n o l o  c o n t e n d e r e ,  b a s e d  u p o n  a  

f a u l t y  a n d  e r r o n e o u s  c o m p u t a t i o n  o f  t h e  s e n t e n c i n g  g u i d e l i n e s ,  

o v e r - l o o k e d  b y  a l l ,  A-13 t h r o u g h  A-15. P e t i t i o n e r  b a s e d  h i s  

d e c i s i o n  t o  c h a n g e  h i s  p l e a  o n  d e f e n s e  c o u n s e l ' s  a d v i s e .  

A p l e a  b a r g a i n  a g r e e m e n t  b a s e d  upon  e r r o n e o u s  

i n f o r m a t i o n  p r o v i d e d  by  d e f e n s e  c o u n s e l  i s  r e v e r s a b l e  e r r o r .  

And, d e f e n s e  c o u n s e l ' s  f a i l u r e  t o  o b j e c t  t o  

s e n t e n c i n g  e r r o r s ,  a r e  n o t  a v a i l a b l e  t o  a  l a w y e r  t h a t  f a i l s  

-6- 



to see the errors. Petitioner's failure to make a timely 

objection is based on the same reason of not knowing the 

errors were there until long after the sentences were imposed 

and because petitioner had placed his trust in the attorney 

provided by the court. No contemporaneous objection need be 

made when it is a sentencing error. And, petitioner believes 

the sentencing guidelines do apply to guilty pleas and to 

a nollo contendere pleas. 

2. Secondly, the denial of a recognizance bond 

during the time this case was pending after the reversal and 

any re-sentencing, was error. This petitioner had no 

sentences, and had the lower tribunal not reversed itself, 

petitioner would have been in a situation where petitioner 

could have been placed on probation upon re-sentencing. A 

person that has made a plea, and is awaiting sentencing, is 

entitled to bail bond when it is not a capital felony. 

ISSUES PRESENTED 

1. THE DISTRICT COURT OF APPEAL, FIRST 
DISTRICT'S DECISION IS IN DIRECT CONFLICT 
WITH DECISIONS OF THE FLORIDA SUPREME 
COURT AND OTHER DISTRICT COURTS ON THE 
SAME ISSUES. 

2. THE DISTRICT COURT OF APPEAL, FIRST 
DISTRICT'S DENYING RECOGNIZANCE RELEASE 
IS IN CONFLICT WITH STATUTORY AND 
CONSTITUTIONAL LAWS. 

ISSUSE ONE AND ARGUMENT 

THE DISTRICT COURT OF APPEAL, FIRST 
DISTRICT'S DECISION IS IN DIRECT CONFLICT 
WITH DECISIONS OF THE SUPREME COURT OF 
FLORIDA AND OTHER DISTRICT COURTS ON THE 
SAME ISSUES. 

The Supreme Court of this State of Florida should 



r e v e r s e  a n d  r emand  t h i s  c a s e ,  a n d  t h e  r u l i n g  o f  March  1 8 ,  1 9 8 6 ,  

made i n  t h i s  c a s e  by  t h e  l o w e r  t r i b u n a l .  I n  s u p p o r t ,  

p e t i t i o n e r  w o u l d  show,  t o  w i t :  

T h e  D i s t r i c t  C o u r t  o f  A p p e a l ,  F i r s t  D i s t r i c t ,  f i r s t  

r u l e d  t h e  a d d i t i o n  o f  1 6  p o i n t s  f o r  t h e  o f f e n s e  i n  C o u n t  2 ,  

was  i n  e r r o r  a s  i t  p l a c e d  p e t i t i o n e r  i n  t h e  7 t o  12  y e a r s  

r a n g e .  The  c o u r t  o f  a p p e a l s  w e n t  n o  f u r t h e r  w i t h  t h e  i s s u e .  

e T h e  f a c t s  show t h a t  p e t i t i o n e r  was  s e n t e n c e d  t o  1 2  y e a r s  i n  

p r i s o n ,  f o l l o w e d  by  a  t o t a l  o f  9  y e a r s  p r o b a t i o n .  T h a t  was  

t h e  a g r e e m e n t  d e f e n s e  c o u n s e l  a d v i s e d  d e f e n d a n t  t o  a c c e p t !  

And t h a t  i s  w h a t  h a p p e n e d .  T h e  l a w  shows  t h a t  h a d  d e f e n s e  

c o u n s e l  made no a d v i c e ,  n o n e  w h a t s o e v e r ,  t h a t  p e t i t i o n e r ,  w i t h  

a  j u r y  t r i a l  a n d / o r  w i t h o u t  a  j u r y  t r i a l ,  u n d e r  t h e  s e n t e n c i n g  

g u i d e l i n e s ,  c o u l d  n o t  h a v e  r e c e i v e d  a n y  more  t h e n  7 t o  12  

y e a r s  " w i t h  t h e  16  p o i n t s  c o u n t e d " .  I n  s h o r t ,  d e f e n s e  c o u n s e l  

a d v i s e d  p e t i t i o n e r  t o  a c c e p t  m o r e  t i m e  t h e n  w h a t  t h e  

s e n t e n c i n g  g u i d e l i n e s  c a l l e d  f o r  o n  a  c o n v i c t i o n  o f  a l l  4  

c o u n t s !  W i t h  t h e  r e m o v a l  o f  t h e  16  p o i n t s ,  t h e  s e n t e n c i n g  

g u i d e l i n e s  c a l l e d  f o r  a  t e r m  o f  3  t o  7 y e a r s .  B u t  a s  t h e  

r e s p o n d e n t  c o n t e n d s ,  t h a t  i f  t h e  s e n t e n c e s  a r e  s e t  a s i d e ,  t h e  

p l e a  s h o u l d  b e  a l s o  s e t  a s i d e  s o  t h e  S t a t e  c a n  p r o c e e d  o n  t h e  

o r i g i n a l  4  c h a r g e s  a n d  n o t  j u s t  t h e  3  t h a t  s e n t e n c e s  w e r e  

i m p o s e d  o n .  F i n e ,  s o  b e  i t ,  b e c a u s e  p e t i t i o n e r  c o u l d  n o t  

r e c e i v e  a  s e n t e n c e  u n d e r  t h e  s e n t e n c i n g  g u i d e l i n e s  o f  m o r e  

t h e n  12  y e a r s  i m p r i s o n m e n t  w i t h  p r o b a t i o n  c o m b i n e d .  F l a .  R .  

C r i m .  P . ,  3 . 7 0 1  ( d )  ( 1 2 ) .  C o u n s e l  p l a i n l y  e r r o n e o u s l y  a d v i s e d  

t h i s  p e t i t i o n e r  t o  c h a n g e  t h e  n o t  g u i l t y  p l e a ,  t o  n o l o  

c o n t e n d e r e ,  a n d  a c c e p t  a  s e n t e n c e  f a r  b e y o n d  t h a t  o f  w h i c h  

t h e  s e n t e n c i n g  g u i d e l i n e s  c a l l e d  f o r .  

T h e n  t h e  a p p e a l  c o u r t  o v e r  l o o k e d  t h e  f a c t  c o u n s e l  

f o r  t h e  d e f e n s e  h a d  f a i l e d  t o  make a  m o t i o n  t o  h a v e  t h e  

s e n t e n c e s  v a c a t e d  a f t e r  h a v i n g  l e a r n e d  o f  t h e  e r r o r ,  A-14-15. 



I n  f a c t ,  d e f e n s e  c o u n s e l  a d m i t s  t h a t  h e  a d v i s e d  p e t i t i o n e r  

t h a t  p e t i t i o n e r  c o u l d  g e t  a  maximum o f  2 1  y e a r s ,  A-14.  T h a t  

w o u l d  o n l y  b e  p o s s i b l e  i f  p e t i t i o n e r  w a s  s e n t e n c e d  t o  t h e  

maximum a s  p r o v i d e d  b y  s t a t u t o r y  l a w .  T h e  maximum p r o v i d e d  on  

a l l  4  c o u n t s  w i t h  a l l  p o i n t s ,  w o u l d  h a v e  b e e n  12  y e a r s  u n d e r  

t h e  s e n t e n c i n g  g u i d e l i n e s .  T h i s  o b v i o u s l y  s h o w s  d e f e n s e  

c o u n s e l  d i d  n o t  know much a b o u t  t h e  s e n t e n c i n g  g u i d e l i n e s .  

And,  i t  i s  t h e  t r i a l  c o u r t ' s  d u t y ,  I '  t o  make  s u r e  t h e  

s e n t e n c i n g  s c o r e  s h e e t  i s  c o r r e c t "  b e f o r e  i m p o s i n g  a n y  

s e n t e n c e ( s ) .  F l a .  R .  C r i m .  P . ,  3 . 7 0 1 ,  1 3 ,  ( d ) ( l ) ,  o f  t h e  

c o m m i t t e e  n o t e .  p .  1 9 8  o f  t h e  West Dest Copy F l a .  R u l e s  o f  

C o u r t .  

U l t i m a t e  r e s p o n s i b i l i t y  f o r  a s s u r i n g  t h a t  
s c o r e s h e e t  a r e  a c c u r a t e l y  p r e p a r e d  r e s t  
w i t h  t h e  s e n t e n c i n g  c o u r t . * * *  

T h e  a p p e a l  c o u r t  t h e n  w e n t  o n  t o  o v e r - l o o k  t h e  f a c t  

t h e  t r i a l  c o u r t ,  d e f e n s e  c o u n s e l  a n d  t h e  S t a t e  A t t o r n e y  h a d  

a l l  p r o c e e d e d  a s  i f  t h e  p r o c e e d i n g s  w e r e  i n  f a c t ,  s e n t e n c i n g  

g u i d e l i n e s ,  A-3 t h r o u g h  A-12.  T h a t  i n  d o i n g  s o ,  r e m o v e d  t h e  

p l e a  p r o c e e d i n g s  f r o m  t h e  l a w  o f  t h e  s e n t e n c i n g  g u i d e l i n e s .  

I n  f a c t ,  d i d  s t a t e  i n  t h e  r e v e r s i n g  o p i n i o n ,  A-47-48,  t h a t  

t h e  s e n t e n c i n g  g u i d e l i n e s  d i d  n o t  a p p l y .  T h a t  v i o l a t e s  t h e  

r u l e  o f  t h e  S u p r e m e  C o u r t  when  a d o p t i n g  t h e  s e n t e n c i n g  

g u i d e l i n e s .  T h e  p e r  c u r i u m  o p i n i o n  o f  t h e  F l o r i d a  S u p r e m e  

C o u r t  o f  S e p t e m b e r  8 ,  1 9 8 3  ( 4 3 9  S o . 2 d  8 4 8 ) ,  a d o p t i n g  t h i s  

r u l e  a n d  f o r m  3 . 9 8 8 ,  p r o v i d e s  i n  p a r t :  

11 T h e  s e n t e n c i n g  g u i d e l i n e s  a d o p t e d  h e r e i n  
w i l l  b e  e f f e c t i v e  f o r  a l l  a p p l i c a b l e  o f f e n s e s  
c o m m i t t e d  a f t e r  1 2 : O l  a . m . ,  O c t o b e r  1 ,  1 9 8 3  
a n d ,  i f  a f f i r m a t i v e l y  s e l e c t e d  b y  t h e  
d e f e n d a n t ,  t o  s e n t e n c e s  i m p o s e d  a f t e r  t h a t  
d a t e  f o r  a p p l i c a b l e  c r i m e s  o c c u r i n g  p r i o r  
t h e r e t o  ."  



I f  t h e  s e n t e n c i n g  g u i d e l i n e s  d i d  n o t  a p p l y ,  w h a t  

s e n t e n c i n g  l a w ( s )  do  a p p l y ?  T h e  r e a s o n  f o r  t h i s  q u e s t i o n  i s  

b e c a u s e  p e t i t i o n e r  w o u l d  l i k e  t o  know i f  h e  i s  e n t i t l e d  t o  

p a r o l e  c o n s i d e r a t i o n s  t h e  same  a s  t h o s e  d e f e n d a n t s  s e n t e n c e d  

p r i o r  t o  t h e  s e n t e n c i n g  g u i d e l i n e s ?  I f  s o ,  w o u l d  n o t  t h e  

V i l l e r y  v .  F l o r i d a  P a r o l e  a n d  P r o b a t i o n  C o m m i s s i o n ,  396  S o . 2 d  

1107  ( F l a .  1 9 8 1 ) ,  r u l e  a p p l y ?  By t h e  a p p e a l  c o u r t  h o l d i n g  i n  

t h i s  c a s e  t h a t  t h e  s e n t e n c i n g  g u i d e l i n e s  d i d  n o t  a p p l y  t o  a  

n o l o  c o n t e n d e r e  p l e a ,  t h e  c o u r t  o f  a p p e a l  d i s r e g a r d e d  t h e  

Supreme  C o u r t ' s  w o r d s  t h a t ;  

T h e  s e n t e n c i n g  g u i d e l i n e s  a d o p t e d  h e r e i n  w i l l  
b e  a f f e c t i v e  f o r  a l l  a ~ ~ l i c a b l e  o f f e n s e s  
c o m m i t t e d  a f t e r  1 2 : O l  a .m.  O c t o b e r  1 ,  1 9 8 3  a n d ,  *** .  
T h e  r e c o r d s  shows  t h e  t r i a l  j u d g e  h a d  u s e d  t h e  

g u i d e l i n e s  t o  b a s e  t h e  s e n t e n c e s  o n ,  A-3 t h r o u g h  A-12,  a n d  

A-20 t h r o u g h  A-23. W i t h  t h a t  b e i n g  t r u e ,  a n d  t h e  p l e a  

a g r e e m e n t  s e n t e n c e s  h a v i n g  b e e n  i m p o s e d  w i t h  t h e  s e n t e n c i n g  

g u i d e l i n e s  a s  t h e  g u i d e  b e i n g  u s e d  f o r  t h e  s e n t e n c e s  t h a t  

w e r e  i m p o s e d ,  w i t h  t h e  a p p e a l  c o u r t  h a v i n g  f o u n d  t h e  w r i t t e n  

r e a s o n s  f o r  d e p a r t u r e  a l l  h a v i n g  b e e n  f o u n d  t o  b e  i n v a l i d ,  

A-21, 2 2 .  T h e  t r i a l  j u d g e ,  h a d  h e  known t h i s ,  may w e l l  h a v e  

i m p o s e d  c o n c u r r e n t  s e n t e n c e s  i n s t e a d  o f  c o n s e c u t i v e  s e n t e n c e s .  

T h i s  i s  p o i n t e d  o u t  b e c a u s e  t h e  t r i a l  j u d g e  s t a t e d  t h e  

d e p a r t u r e ,  A-10. I n d e e d  t h e y  a r e ,  F l a .  R .  C r i m .  P . ,  3 . 7 0 1  ( d )  

( 1 2 ) .  I f  t h e  s e n t e n c i n g  g u i d e l i n e s  do  n o  a p p l y  t o  t h i s  c a s e ,  

c a n  t h e  t r i a l  j u d g e  d e p a r t  f r o m  a  t w e l v e ,  ( 1 2 )  y e a r s  p l e a  

a g r e e m e n t  by  i m p o s i n g  c o n s e c u t i v e  t e r m s  o f  p r o b a t i o n  b y  u s i n g  

t h e  s e n t e n c i n g  g u i d e l i n e s ?  

Can t h e  t r i a l  j u d g e  d e p a r t  f r o m  a  p l e a  a g r e e m e n t  o f  

12  y e a r s  w i t h o u t  f i r s t  i n f o r m i n g  t h e  p e t i t i o n e r  t h e  a g r e e m e n t  

i s  n o t  g o i n g  t o  b e  a c c e p t e d  a n d  s t a t e  t h e  r e a s o n s  why,  a n d  

g i v e  t h e  p e t i t i o n e r  t h e  c h a n c e  t o  w i t h d r a w  t h e  p l e a ?  



F l a .  R .  C r i m .  P . ,  3 . 1 7 2  ( g ) ,  s t a t e s  t h a t  w h e n  t h e  t r i a l  j u d g e  

d o e s  n o t  c o n c u r  i n  a t e n d e r e d  p l e a  o f  g u i l t y  o r  n o l o  c o n t e n d e r e  

a r i s i n g  f r o m  n e g o t i a t i o n s ,  t h e  p l e a  may b e  w i t h d r a w n .  

P e t i t i o n e r  w a s  n o t  g i v e n  t h e  c h a n c e  t o  w i t h d r a w  t h e  n o l o  

c o n t e n d e r e  p l e a ,  a n d  t h e  t r i a l  j u d g e  d e p a r t e d  a n y w a y ,  A-10 .  

T h e  t r i a l  j u d g e  d i d  n o t  a d v i s e  p e t i t i o n e r  o f  t h e  maximum 

p e n a l t y  p r o v i d e d  b y  t h e  s e n t e n c i n g  g u i d e l i n e s ,  t h i s  r e q u i r e d  

b y  F l a .  R .  C r i m .  P . ,  3 . 1 7 2  ( c ) ( i ) .  T h e  t r i a l  j u d g e  d i d  n o t  

i n f o r m  p e t i t i o n e t  t h a t  t h e  s e n t e n c i n g  g u i d e l i n e s  d i d  n o t  

a p p l y  t o  t h e  p l e a  a g r e e m e n t .  I n  f a c t ,  t h e  c o m p l e t e  r e c o r d  

s h o w s  t h e  t r i a l  c o u r t  b e l i e v e d  t h e  s e n t e n c i n g  g u i d e l i n e s  w a s  

b e i n g  u s e d  i n  t h i s  c a s e .  P e t i t i o n e r  d i d  n o t  u n d e r s t a n d  t h e  

s e n t e n c i n g  g u i d e l i n e s  a n d  i t ' s  p o i n t  s y s t e m  a t  t h a t  t i m e  a d d ,  

d e f e n s e  c o u n s e l  d i d  n o t  e x p l a i n  i t  t o  p e t i t i o n e r .  S o  t h e r e  

w a s  n o  way p e t i t i o n e r  c o u l d  h a v e  a p p e a l e d  t h e  e r r o e s .  

D e f e n s e  c o u n s e l  d i d  n o t  know o f  i t  e i t h e r ,  A-15.  S o  d e f e n s e  

c o u n s e l  d i d  n o t  a p p e a l .  I t  i s  s h o w n  o n  A-14 ,  t h a t  d e f e n s e  

c o u n s e l  t o l d  p e t i t i o n e r ;  

"I t o l d  h i m  t h a t  t h e  maximum p e n a l t y  h e  
c o u l d  r e c e i v e  w a s  2 1  y e a r s . "  

A c c o r d i n g  t o  t h e  s e n t e n c i n g  g u i d e l i n e s  a n d  

p e t i t i o n e r s  p o i n t s  o f  1 5 0  f o r  a l l  4  c o u n t s ,  t h e  maximum 

p e n a l t y  w a s  1 2  y e a r s .  When d e f e n s e  c o u n s e l  t o l d  p e t i t i o n e r  

t h e  maximum w a s  2 1  y e a r s ,  A-14,  a n d  w a s  t h e r e b y  a b l e  t o  g e t  

p e t i t i o n e r  t o  c h a n g e  t h e  p l e a  f r o m  n o t  g u i l t y  t o  n o l o  

c o n t e n d e r e ,  d e f e n s e  c o u n s e l  d i d  i n  f a c t  m i s i n f o r m  t h i s  

d e f e n d a n t .  T h e  s e n t e n c i n g  g u i d e l i n e s  o n l y  c a l l e d  f o r  1 2  y e a r s  

maximum w i t h  n o  c h a r g e s  n o l l e  p r o s s e d .  Due t o  c o u n s e l ' s  

m i s i n f o r m a t i o n ,  p e t i t i o n e r  b e l i e v e d  h e  c o u l d  g e t  2 1  y e a r s ,  

t h a t  t h e  p r o s e c u t i o n  w a n t e d  t o  h a v e  2 0  y e a r s  i m p o s e d ,  A-15 ,  

a n d  d e f e n s e  c o u n s e l  w a s  a l l e g e d l y  m a k i n g  a d e a l  f o r  a p l e a  



agreement of 12 years. Whereas the truth was, the sentencing 

guidelines with all charges, and all points, had a maximum 

of 12 years and 3 to 7 years with count 2 nolle prossed. It 

was only by withholding the true facts from petitioner, that 

brought about the change in the not guilty plea. 

Petitioner, as stated, has not drafted his own 

post-convictions motions. Petitioner sought the assistance of 

other inmates that seemed to know more about legal pleadings. 

Having done so, resulted in petitioner's failure to directly 

contends ineffective representation by defense counsel. And 

with all parties in the trial court believing, and the 

transcript supports it, that it was a sentencing guidelines 

sentence, petitioner had filed only against the sentences 

themselves. The District Court of Appeal had even treated the 

case as a sentencing guidelines case. Then on rehearing, 

contends that it is not a sentencing guidelines case and 

that because the trial counsel did not appeal it, or the 

errors, and petitioner did not make a direct appeal, the 

errors could not be reached! And cited Bass v. State, 478 So. 

2d 461 (Fla. 1st DCA 1985); Smith v. State, 453 So.2d 388 

(Fla. 1984). 

Smith, supra is not applicable. The Smith case 

shows it was a jury trial and the issues raised were not 

timely presented to the trial court. And the one issue that 

was worth the court's consideration of comment, was known by 

both, the defendant Smith and trial counsel. That is not the 

case here. Also, Fla. R. Crim. P., 3.172 (c)(iv) grants 

petitioner the right to review by appropriate collateral 

attack. 

That if he pleads guilty, or nolo contendere 
without express reservation of right to appeal, 
he gives UD his right to a ~ ~ e a l  all matters 



relating to the judgement, including the 
issue of guilty or Cnnocence, but he does 
not i m ~ a i r  his rieht to review bv 
appropriate collateral attack. 

This obviously implies to Fla. R. Crim. P., 3.850. 

There waa no expressed right sought for appeal, thus 

collateral attack by post-conviction was correct. 

Secondly, the proper rule is set forth in Walcott v. 

,a State, 460 So.2d 915 (Fla. 5th DCA 1984) that held: 

It should be recognized that, because persons 
accused of crime are held to be entitled to 
competent, effective defense counsel and 
because defense counsel who unwrittingly 
fails to assert and protect valuable 
substantive and procedural legal rights of 
a defendant are not competent and effective, 
the concept of implied waiver of such rights 
by failure of counsel to timely object to, 
and appeal, the violation of such legal 
rights in essentially inconsistant with the 
trend to grant defendants relief from the 
results of failing of incompetent counsel to 
timely object to and appeal legal errors in 
criminal cases. 

This case involves errors of which defense counsel 

should have prevented. Petitioner however, not being schooled 

in law, did not directly contend that counsel was ineffective 

as an issue. And by the time petitioner did find a law clerk 

that would assist in drafting the pleadings correctly, the 

case was on appeal and the point could not be raised. In the 

interest of justice, and because the issues lead back to 

defense counsel's failure to effectively represent petitioner, 

wrongfully informing petitioner, the court should grant the 

relief in this case now, rather than have the petitioner 

relitigate the case on ineffective assistance of counsel, 

Walcott, supra. 

In the case of Bass v. State, 478 So.2d 461 (Fla. 

1st DCA 1985) the court of appeal held that issues that 



s h o u l d  h a v e  a n d  c o u l d  h a v e  b e e n  r a i s e d  o n  d i r e c t  a p p e a l ,  

c o u l d  n o t  b e  r a i s e d  b y  p o s t - c o n v i c t i o n .  T h e  amended r i t l e ,  

F l a .  R i  C r i m .  P .  3 . 8 5 0  s h o u l d  n o t  b a r  s u c c e s s i v e  m o t i o n  w h e r e  

f a i l u r e  t o  p r e s e n t  e r r o r  o n  d i r e c t  a p p e a l  c a n n o t  b e i d a i d  

t o  d e f e n d a n t  i n s t e a d  g o e s  t o  d e f e n s e  c o u n s e l .  b he same  

c o u r t  r u l e d  " a l l "  of  t h e  r e a s o n s  f o r  g o i n g  o u t s i d e  o f  t h e  

g u i d e l i n e s  i n  p e t i t i o n e r ' s  c a s e  w e r e  i n v a l i d .  T h e  o n l y  

d i f f e r e n c e  i n  t h e  t w o ,  ( 2 )  c a s e s  c i t e d ,  B a s s  a n d  S m i t h ,  w e r e  

t h a t  b o t h  o f  t h o s e  c a s e s  w e r e  j u r y  t r i a l s  a n d  t h e  i s s u e s  

r e l a t e d  t o  p r e t r i a l  a n d  t r i a l  i s s u e s .  B a s s  r e c e i v e d  no r e l i e f  

on  t h e  s e n t e n c i n g  i s s u e .  S m i t h  f a i l e d  t o  a l l e g e  i n e f f e c t i v e  

a s s i s t a n c e  of  c o u n s e l .  W h e r e a s  B a s s  d i d  a l l e g e  i t .  

T h i s  l e a v e s  o n l y  t h e  g u e s t i o n  o f  w h e t h e r  o r  n o t  a  

p r i s o n e r  c a n  a t t a c k  a  s e n t e n c e  b y  p o s t - c o n v i c t i o n  3 . 8 5 0 ?  

T h e  same  a p p e a l  c o u r t  i n  T h r a s h e r  v .  S t a t e ,  477 So .  

2d 1 0 8 3  ( F l a .  A p p . ,  1st  D i s t .  1 9 8 5 ) ,  g r a n t e d  r e l i e f  i n  a  

s i t u a t i o n  t h e  same  a s  p e t i t i o n e r .  T h r a s h e r  h a d  made a  p l e a  

a g r e e m e n t ,  a  number  of  c h a r g e s  w e r e  d r o p p e d ,  n o l l e  p r o s s e d ,  

a n d  a b o u t  s i x  ( 6 )  s e n t e n c e s  w e r e  i m p o s e d ,  t o t a l i n g  20 y e a r s .  

T h e  t r i a l  j u d g e  i n  t h a t  c a s e  h a d  u s e d  t h e  n o l l e  p r o s s e d  

c h a r g e s  a s  t h e  r e a s o n  f o r  e x c e e d i n g  t h e  g u i d e l i n e s .  T h r a s h e r  

filed, r e l i e f  was g r a n t e d .  

F l a .  R .  C r i m .  P . ,  3 . 8 5 0  a l l o w s  f o r  a  c o l l a t e r a l  a t t a c k .  F l a .  

R .  C r i m .  P . ,  3 . 1 7 2  ( c ) ( i v )  a f f i r m s  t h e  r i g h t  t o  c o l l a t e r a l  

a t t a c k .  P e t i t i o n e r  h a s  shown c o u n s e l  i n e f f e c t i v e  r e p r e s e n t e d  

p e t i t i o n e r .  And b y  t h e  t r i a l  c o u r t ' s  u s i n g  a n  o f f e n s e  f o r  

w h i c h  t h e r e  was  n o  c o n v i c t i o n ,  c o u n t  2 ,  t h e  H e n d r i x  v .  S t a t e ,  

455  S o . 2 d  449  ( F l a .  5 t h  D C A  1 9 8 4 ) ,  r u l e  w o u l d  a p p l y .  T h e  same  

r u l e  a s  r e l i e d  o n  f o r  r e v e r s i n g  T h r a s h e r ,  s u p r a .  A l s o  

r e q u i r e d  by  F l a .  R .  C r i m .  P . ,  3 . 7 0 1  ( d ) ( l l ) .  And T h r a s h e r ' s  

c a s e  was  a  p l e a  a g r e e m e n t  c a s e .  So i t  l e a v e s  o n e  w o n d e r i n g  

how t h e  same  c o u r t  w o u l d  r u l e  two  d i f f e r e n t  ways  on  t h e  same  



issue? The court should have applied the same rule as applied 

in Chaplin v. State, 473 So.2d 842 (Fla. 1st Dist. 1985). 

Finally, the ruling herein contested, Holland v. State, 485 

So.2d 471 (Fla. App. 1st Dist. 1986), directly conflicts with 

Thompson v. State, 351 So.2d 701 (Fla.1977), cert. denied, 

435 U.S. 988, 98 S.Ct. 1653, 56 L.Ed.2d 88 (1978), holding: 

"The defendant has established to our 
satisfaction that he was prejudiced by 
an honest misunderstanding which 
contaminated the voluntariness of the 
plea." Also see Richmond v. State, 375 So.2d 
1132 (Fla.DCA 1979); Costello v. State, 260 
So.2d 198 (Fla. 1972). 

It is plain that defense counsel, Randolph P. 

Murrell had a misunderstanding of the sentence that could be 

imposed, A-14. That petitioner could get 21 years maximum. 

The sentencing guidelines only had a maximum of 12 years. And 

only 7 years with count 2 nolle prossed. Counsel's 

misunderstanding was the cause of the change of plea of not 

guilty, to nolo contendere. 

The facts show petitioner could not have contemplated 

the difference between the sentencing guidelines and the 

sentance the plea agreement was made for, when petitioner did 

not know of the differences. Bishop v. State, Fla. App. , 403 
So.2d 1062 (2nd DCA 1981), provides that when plea bargain 

did not contemplate probation period, it would be vacated. The 

two cases just cited, were plea cases. Also, other such cases 

are; Alvis v. State, Fla. App., 421 So.2d 769 (4th DCA 1982); 

Ream v. State, 449 So.2d 960 (Fla. App., 4th DCA 1984), and 

Ramsey v. State, 408 So.2d 675 (4th DCA 1981) in which 

defense counsel erroneusly advised defendant the sentence to 

be imposed would not require him to serve three years in 

prison before being paroled or being eligible for good-time 



consideration and attorney's advise caused defendant to 1 

change plea. That case was a post-conviction collateral 

attack on a plea. So it is obvious the court of appeal has 

errored in it's ruling in this case. There are thousands of 

cases that reveral resulted as a result of pro-se post- 

conviction action. And the court now seeks to stop it by 

court's rules that conflicts with the Rules of Court, Fla. 

R. Crim. P., 3.172 (c)(iv) and 3.850. The ruling of the 

First District Court of Appeal, denying petitioner due process 

of the laws in violation of Art. 1, Sec. 9, Fla. Const., the 

5th and 14th Amend. United States Constitution, by abridging 

petitioner the right to petition for redress of grievances 

as provided by the 1st Amend., U.S. Const., Art. 1, Sec. 14, 

Fla. Const., and Fla. R. Crim. P. , 3.172 (c)(iv) and 3.850. 

The ruling, A-45 through A-49 must be reversed, vacated and 

set aside, the sentences and plea should be vacated and set 

aside. The reasoning in cases like Walcott, supra, should 

prevail. Petitioner's plea was not intelligently given 

where petitioner was not advised of the true punishments 

provided by law, the records of this case fully prove that. 



ISSUE TWO I 
2 .  THE DISTRICT COURT OF APPEAL, FIRST 

DISTRICT'S  DECISION D E N Y I N G  RECOGNIZANCE 
RELEASE I S  I N  CONFLICT WITH STATUTORY 
AND CONSTITUTIONAL LAW. 

ARGUMENT 

A g a i n ,  a s  i n  I s s u e  O n e ,  p e t i t i o n e r  a r g u e s  t h a t  t h i s  

H o n o r a b l e  C o u r t  m u s t  a n s w e r  " y e s "  a n d  r u l e  f o r  t h e  p e t i t i o n e r .  

F o r  c a u s e  p e t i t i o n e r  w o u l d  s h o w  t h a t  s t a t u t o r y  l a w ,  

S e c t i o n  9 2 1 . 1 8 7 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) ,  h o l d s  t h a t  a p e r s o n  

may b e  p l a c e d  o n  p r o b a t i o n  w i t h  o r  w i t h o u t  a d j u d i c a t i o n  o f  

g u i l t y ,  p u r s u a n t  t o  S e c t i o n  9 4 8 . 0 1  F l o r i d a  S t a t u t e s .  H o w e v e r ,  

o n  t h e  r u l i n g  c a s e ,  C o l l i n s  v .  S t a t e ,  4 7 8  S o . 2 d  4 0 2  ( F l a .  1 s t  

D C A  1 9 8 5 ) ,  t h e  i n d i v i d u a l  h a d  a s e n t e n c e .  I n  t h e  i n s t a n t  c a s e ,  

p e t i t i o n e r  d i d  n o t .  I t  h a d  b e e n  v a c a t e d .  

F l o r i d a  l a w  h o l d s  t h a t  a  r e l e a s e  o n  b o n d  i s  n o t  

a v a i l a b l e  t o  a  c a p i t a l  f e l o n y  w h i c h  t h e  d e a t h  s e n t e n c e  c o u l d  

b e  i m p o s e d .  H o w e v e r ,  o n  a l l  o t h e r  c a s e s ,  t h e  d e f e n d a n t  may 

p o s t  b o n d  o r  b e  r e l e a s e d  o n  h i s  own r e c o g n i z a n c e .  

B e c a u s e  p e t i t i o n e r ' s  s e n t e n c e  h a d  b e e n  v a c a t e d ,  t h e  

m o t i o n  f o r  r e c o g n i z a n c e  r e l e a s e  s h o u l d  h a v e  b e e n  g r a n t e d .  I n  

d e n y i n g  r e c o g n i z a n c e  r e l e a s e ,  p e t i t i o n e r  w a s  d e n i e d  d u e  

p r o c e s s  a n d  e q u a l  p r o t e c t i o n  o f  t h e  l a w s ,  i n  d i r e c t  v i o l a t i o n  

o f  t h e  5 t h  a n d  F o u r t e e n t h  Amendment  t o  t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n ,  a s  w e l l  a s  v i o l a t i o n  o f  h i s  r i g h t s  u n d e r  l a w  

a s  p r o v i d e d  b y  S e c t i o n  9 ,  A r t i c l e  1 ,  o f  t h e  C o n s t i t u t i o n  o f  

F l o r i d a .  

I n  v i e w  o f  t h e  f a c t  t h e  s e n t e n c e  h a d  b e e n  v a c a t e d ,  



p e t i t i o n e r  w a s  i n  a s t a t u s  o f  p r e - t r i a l  p r o c e d u r e  e v e n  t h o u g h  

t h e  c a s e  w a s  i n  t h e  a p p e l l a t e  c o u r t .  T h i s  r e a s o n i n g  b a s e d  o n  

t h e  f a c t  t h a t  u n t i l  a d e f e n d a n t  i s  s e n t e n c e d ,  h e  i s  s u b j e c t  

t o  b e i n g  p l a c e d  o n  a t e r m  o f  y e a r s  o n  p r o b a t i o n ,  r a t h e r  

t h a n  t o  a h a r s h e r  p r i s o n  s e n t e n c e .  

S e c o n d l y ,  F l a .  R .  C r i m .  P . ,  3 . 6 9 1  ( a ) ,  p r o v i d e s  

i n  p a r t :  

" A l l  p e r s o n s  who h a v e  b e e n  a d j u d i c a t e d  g u i l t y  
o f  t h e  c o m m i s s i o n  o f  a n y  o f f e n s e ,  n o t  c a p i t a l ,  
may b e  r e l e a s e d ,  p e n d i n g  r e v i e w  o f  t h e  
c o n v i c t i o n ,  a t  t h e  d i s c r e t i o n  o f  e i t h e r  t h e  
t r i a l  o r  a p p e l l a t e  c o u r t , " * * *  

F l a .  R .  C r i m .  P . ,  3 . 6 9 1  ( b ) ,  p r o v i d e s  i n  p a r t :  

I n  a n y  c a s e  i n  w h i c h  t h e  c o u r t  h a s  t h e  
d i s c r e t i o n  t o  r e l e a s e  t h e  d e f e n d a n t  p e n d i n g  
r e v i e w  o f  t h e  c o n v i c t i o n ,  a n d  a f t e r  t h e  
d e f e n d a n t ' s  c o n v i c t i o n ,  d e n i e s  r e l e a s e ,  i t  
s h a l l  s t a t e  i n  w r i t i n g  i t s  r e a s o n s  f o r  s u c h  
d e n i a l .  

B o t h  a b o v e  r u l e s  r e f l e c t  t h a t  b o n d  s h o u l d  b e  g r a n t e d  

p e n d i n g  a p p e a l  a n d  r e v i e w .  

T h e  r e s p o n d e n t  c o n t e n d s  t h e r e  w a s  n o  d i r e c t  a p p e a l  

a n d  n o  b o n d  s h o u l d  b e  a l l o w e d ,  c i t i n g  C o l l i n s  v .  S t a t e ,  4 7 8  

S o . 2 d  4 0 2  ( F l a .  1st D C A  1 9 8 5 ) ,  A-38.  P e t i t i o n e r  h a s  a l r e a d y  • p o i n t e d  o u t  t h a t  C o l l i n s  h a d  a s e n t e n c e  t h a t  w a s  a c t i v e .  

W h e r e a s ,  p e t i t i o n e r  h a d  n o  s e n t e n c e s  a t  t h e  t i m e  t h e  m o t i o n  

f o r  r e c o g n i z a n c e  b o n d  w a s  m a d e .  T h i s  p u t  p e t i t i o n e r  i n  t h e  

p o s i t i o n  o f  b e i n g  r e m a n d e d  f o r  r e - s e n t e n c i n g .  F r o m  t h a t ,  

P e t i t i o n e r  c o u l d  h a v e  t a k e n  a d i r e c t  a p p e a l  o f  t h e  

j u d g e m e n t  o f  c o n v i c t i o n  a n d  s e n t e n c e ( s ) .  T h a t  w o u l d  h a v e  

p l a c e d  p e t i t i o n e r  r i g h t  u n d e r  t h e  p r o v i s i o n s  o f  F l a .  R .  C r i m .  

P . ,  3 . 6 9 1  ( a ) .  U n t i l  t h e  D i s t r i c t  C o u r t  r e v e r s e d  i t s e l f ,  

p e t i t i o n e r  w a s  e n t i t l e d  t o  b o n d  as  a m a t t e r  o f  r i g h t ,  a n d  b y  

t h e  r u l e .  A s  t h e  D i s t r i c t  C o u r t  h a d  p l a c e d  t h e  c a s e  i n  t h a t  



s t a t u s  i n  w h i c h  bond was  a v a i l a b l e  f o r  p e t i t i o n e r ,  t h e  

D i s t r i c t  C o u r t  compounded t h e  e r r o r  by  n o t  g i v i n g  - " a  

w r i t t e n  r e a s o n  f o r  d e n y i n y  t h e  b o n d , "  F l a .  R .  C r i m .  P . ,  

3 . 6 9 1  ( b ) ,  A-44. 

A r t .  1 ,  S e c .  1 4 ,  F l a .  C o n s t . ,  p r o v i d e s  t h a t  u n l e s s  

t h e  p r i s o n e r  i s  c h a r g e d  w i t h  a c a p i t a l  o f f e n s e ,  b a i l  bond  

w i l l  b e  made a v a i l a b l e .  F l a .  R .  C r i m .  P . ,  3 . 6 9 1  ( a ) ,  f o l l o w s  

t h a t  r e a s o n i n g .  And when bond  i s  d e n i e d ,  i t  was  i n t e n d e d  

t h e r e  b e  a  v a l i d  good  r e a s o n ,  F l a .  R .  C r i m .  P . ,  3 . 6 9 1  ( b ) .  

A l s o ,  t h e  E i g h t  Amend. ,  U.S .  C o n s t . ,  r e q u i r e s  t h a t  t h e  bond  

n o t  b e  e x c e s s i v e .  

A t  t h e  t i m e  t h e  D i s t r i c t  C o u r t  r e v e r s e d  a n d  v a c a t e d  

t h e  s e n t e n c e s ,  i t  p l a c e d  p e t i t i o n e r ' s  c a s e  i n  t h e  a b o v e  

p o s t u r e ,  a n d  t h a t  was  t h e  same a s  a  c a s e  t a k e s  i s  a  s i t u a t i o n  

a s  shown by F l a .  R .  C r i m .  P . ,  3 . 8 2 0  ( a )  a n d  ( b ) :  

( a )  When a  d e f e n d a n t  h a s  b e e n  s e n t e n c e d ,  a n d  
i s  a c t u a l l y  s e r v i n g  h i s  s e n t e n c e ,  a n d  h a s  
n o t  a p p e a l e d  f r o m  t h e  j u d g e m e n t  o r  s e n t e n c e ,  
b u t  s e e k s  h i s  r e l e a s e  f r o m  i m p r i s o n m e n t  by  
h a b e a s  c o r p u s  p r o c e e d i n g s ,  a n d  t h e  w r i t  h a s  
b e e n  d i s c h a r g e d  a f t e r  i t  h a s  b e e n  i s s u e d ,  
t h e  c u s t o d y  o f  t h e  p r i s o n e r  s h a l l  n o t  b e  
d i s t u r b e d ,  p e n d i n g  a  r e v i e w  o f  t h e  a p p e l l a t e  
c o u r t .  

( b )  P e n d i n g  a  r e v i e w  o f  a  d e c i s i o n  d i s c h a r g i n g  
a  p r i s o n e r  o n  h a b e a s  c o r p u s ,  h e  s h a l l  b e  
d i s c h a r g e d  upon  b a i l , * * * * .  

S h o u l d  t h e  S u p r e m e  C o u r t  h o l d  t h e  same  a s  h e l d  i n  

C o l l i n s ,  s u p r a ,  i t  w o u l d  b e  i n v a l i d a t i i n g  t h e  a b o v e  r u l e .  

C o l l i n s  d o e s  n o t  a p p l y  h e r e  b e c a u s e  t h e r e  was  a b  a c t i v e  

s e n t e n c e  i n  t h a t  c a s e .  T h e  a b o v e  r u l e  makes  i t  p l a i n  t h a t  

when t h e  s e n t e n c e ( s )  a n d  o r  j u d g e m e n t  o f  c o n v i c t i o n ( s )  i s  

v a c a t e d ,  bond  m u s t  b e  made a v a i l a b l e .  F l a .  R .  C r i m .  P . ,  

3 . 8 5 0  a l s o  i n c o r p r a t e s  t h e  power  of  t h e  w r i t  o f  h a b e a s  

c o r p u s ,  t p  p r o d u c e  t h e  b o d y .  And t h e  r u l e ,  3 . 8 5 0  was  made 



t o  t a k e  t h e  p l a c e  o f  t h e  p e t i t i o n  f o r  h a b e a s  c o r p u s  r e l i e f  t o  

t h e  e x t e n t  i t  g a v e  t h e  t r i a l  c o u r t  j u r s i d i c t i o n  " t o  h e a r  t h e  

g r i e v a n c e ( s ) " .  I n  a l l  o t h e r  r e s p e c t s ,  i t  g i v e s  t h e  c o u r t s  t h e  

p o w e r ( s )  a a  i s  v e s t e d  by  j u r i d i c t i o n  o n  t h e  c o u r t s  when 

a p p l i c a t i o n  f o r  h a b e a s  c o r p u s  i s  made .  A b o n d  s h o u l d  h a v e  

b e e n  - s e t .  O r  a  r e c o g n i z a n c e  bond  g r a n t e d .  

T h e  D i s t r i c t  C o u r t ' s  o p i n i o n  i s  i n  e r r o r  a s  i t  

d e n y s  p e t i t i o n e r  d u e  p r o c e s s  o f  t h e  l a w s ,  s u p r a ,  a n d  t h a t  

v i o l a t e s  A r t .  1 ,  S e c t .  9 ,  F l a .  C o n s t . ,  t h e  5 t h  a n d  1 4 t h  

Amend.,  U.S. C o n s t . ,  by a b r i d g i n g  p e t i t i o n e r  d u e  p r o c e s s  o f  

t h e  l a w s .  



CONCLUSION 

I n  c o n c l u s i o n ,  p e t i t i o n e r  c o n t e n d s  t h a t  t h e  p l e a ,  

j u d g e m e n t  o f  c o n v i c t i o n  a n d  s e n t e n c e s  i n  h i s  c a s e ,  a n d  t h e  

r u l i n g  i n  H o l l a n d  v .  S t a t e ,  4 8 5  S o . 2 d  4 7 1  ( F l a .  App.  1s t  

D i s t .  1 9 8 6 ) ,  s h o u l d  b e  v a c a t e d  a n d  s e t  a s i d e  a n d  t h i s  c a s e  

r e m a n d e d ,  t h e  S t a t e  g i v e n  s i x t y  ( 6 0 )  d a y s  t o  r e t r y  

p e t i t i o n e r ,  a s  t h e  l a w  r e q u i r e .  
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