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I N  THE SUPREME COURT OF 

THE STATE OF FLORIDA 

BUSH WADE HOLLAND, 
t 

P e t i t i o n e r ,  
t 

- VS- L CASE NO. 68,605 

STATE OF FLORIDA, 1st DCA CASE NO.BF-209 

Respondent. t 

PETITION FOR DISCRETIONARY REVIEW 

PRELIMINARY STATEMENT 

The S t a t e  of F l o r i d a  w a s  r ep re sen ted  by t h e  S t a t e  A t to rney ' s  

Off ice ,  Leon County, F l o r i d a ,  Second J u d i c i a l  C i r c u i t  a t  t h e  

t r i a l  c o u r t  s t age ,  and by t h e  Department of Legal Affairs on 

Appeal, Both w i l l  be r e f e r r e d  t o  as being t h e  Respondent, 

C i t a t i o n s  t o  t h e  appendix a t t a c h e d  w i l l  be l i s t e d  paren the t -  

i c a l l y  as "A", with page number fol lowing.  

Opinions of t h e  lower t r i b u n a l  a r e  c i t e d  a t  10 F.L.W. 2689 

(Or igna l  Opinion) and, on Motion For Rehearing a t  11 F,L.W. 675, 

Case No.BF-209 (December 5tJ. , 1985 and March 18&1., 1986, F l a .  

1st DCA) , A 20-24, A 45-49. 

STATEMENT OF THE CASE 

P e t i t i o n e r  w a s  found g u i l t y  on a p l e a  of no lo  contendere  

made December 5, 1984, A 3-12. 



Count I, DWI Manslaughter ,  t o  12 y e a r s  i n  p r i s o n  and a 

term of Proba t ion  a t  t h e  end of t h e  12 y e a r s  t o  end Decembbr 

4 u = ,  1999. 

Count 11, n o l l e  prosequied.  

Count 111, Leaving The Scene Of An Accident ,  a term of 

P roba t ion  consecu t ive  t o  Count I, t o  end on December 4 u , ,  2004. 

Count I Y T  Dr iv ing  While License  Suspended O r  Revoked, a 

term of P roba t ion  consecu t ive  t o  Count 111, t o  end December 4 g . ,  

2005, 

No d i r e c t  appea l  w a s  taken.  The t r i a l  Court  Judge w a s ,  

Hon, J. Lewis H a l l ,  Jr,, Case ~ 0 ~ 8 4 - 2 1 6 9 .  

P e t i t i o n e r ' s  first "Motion f o r  Pos t -convic t ion  r e l i e f "  

a l l e g e d  ; 

1, There w a s  no S t a t u t o r y  p r o v i s i o n  under S e c t i o n  
316,1931 r e l a t i n g  t o  manslaughter ,  

That w a s  denied January  4-&., 1985, no e v i d e n t i a r y  hea r ing ,  

This  Second i n s t a n t  "Motion f o r  Pos t -convic t ion  r e l i e f  w a s  

f i l e d ,  a l l e g i n g ;  

1, Improperly scored  s en t enc ing  g u i d e l i n e s  s c o r e s h e e t ;  

2. Excess ive  s p l i t  s en t ence ,  and; 

3. Improper r e s t i t u t i o n  o rde r ,  

Denied wi thout  e v i d e n t i a r y  h e a r i n g  February 21&,, 1985. 

A t i m e l y  appea l  fo l lowed ,  and B r i e f s  were f i l e d  by Appel lan t  only,  

The lower t r i b u n a l  r eve r sed  on December 5 a , ,  1985 on two 

grounds,  F i r s t ,  because t h e  assessment  of 16 p o i n t s  f o r  a second 

degree  f e l o n y  i n  t h e  a d d i t i o n a l  o f f e n s e  a t  c o n v i c t i o n  w a s  er ron-  

2, 



eous as the second degree felony of Manslaughter was nolle 

prossed by the State prosecutor, Removal of the 16 points would 

result in a corrected total of 134 points with a recommended 

range of three (3) to (7) years, instead of the 150 points 

with a range of seven (7) to twelve (12) years incarceration. 

Secondly, that the correction of the guidelines range 

would require correction of the split sentence in Count I.as 

required by Fla,R,Crim,P, 3,70l(d)(12). And that the 12 years 

had exceeded the guidelines range without proper written reason 

having been given, 

Respondent filed a "Motion For Rehearing based on the 

ruling in Bass v. State, 10 F.L.W. 2517 (Fla,lst DCA Nov. 13, 1985). 

The District Court Of Appeal, First District, on March 18tJ., 

1986 reversed it's prior December ju., 1985 ruling, "because 

this was a guilty plea agreement", the sentencing error was 

harmless, 

STATEMENT OF FACTS 

Petitioner was charged by Information A 1-2 with four 

Counts, 1, DWI Manslaughter (2ndo Felony; 2, Manslaughter 2ndo 

Felony; 3, Leaving The Scene Of An Accident 3rdo Felony, and; 

4, Driving With License Suspended Or Revoked, Misdemeanor, 

Petitioner pleaded nolo contendere with the understanding 

that Count 11, Manslaughter would be nolle prossed as made 

known in open Court, A 4, The trial Court adjudicated Petitioner 

(Defendant) guilty, A 8 and imposed sentences, A 8. 



Count I, DWI Manslaughter, 12 yea r s  imprisonment and a term of 

Probat ion u n t i l  December 4&., 1999, A 8 -  

Count 11, n o l l e  prossed. 

Count 111, Leaving The Scene O f  An Accident, f i v e  yea r s  Probation 

t o  end December 4&., 2004, A 8.  

Count I V ,  Driving With License Suspended O r  Revoked, Probat ion 

f o r  one year  t o  end December 4tJmt 2005, A 8 .  A l l  sentences were 

consecut ively with 130 days j a i l  time, A 10-11. 

No appeal was taken. And, no appeal was taken from the  

f irst  Motion f o r  Post-convict ion r e l i e f ,  

This second motion was f i l e d  and denied without evident  - 
i a r y  hearing on February 21&., 1985, a t imely appeal  followed. 

Three grounds f o r  r e l i e f  w a s  presented, 1, Improperly scored 

sentencing gu ide l ines  scoresheet ;  2 ,  Excessive s p l i t  sentence,  

and; 3, Improper r e s t i t u t i o n  order*  The D i s t r i c t  Court of Appeal, 

F i r s t  D i s t r i c t ,  granted r e l i e f  on grounds 1 and 2, as reported 

i n  F.L.W. 2689 ( o r i g i n a l  Opinion) December 5tJ., 1985, A 20-26. 

Respondent f i l e d  a "Motion For Rehearingn, A 25-29. P e t i t i o n e r  

f i l e d  a response,  A 30-32. P e t i t i o n e r  a l s o  f i l e d  a motion f o r  

Recognizance Release, A 33-37* Respondent f i l e d  a Motion To 

D i s m i s s ,  A 38-39. P e t i t i o n e r  responded, A 40-43. The lower 

Court denied r e l i e f  f o r  Recognizance Release March l8 th , , l986 ,  

A 44, And reversed it' s o r i g n a l  Opinion on March 18&1., 1986, 

A 45-49, 11 P.L.W. 675 (F la .  1st DCA Case No,BF-209. Ruling, 

t h a t  because P e t i t i o n e r  had made a p lea  agreement, e r r o r s  i n  



t h e  sen tenc ing  d id  n o t  apply. P e t i t i o n e r  submits  t h a t  Opinion 

of March 18-&,, 1986, on both,  t h e  Motion f o r  Post-convict ion 

r e l i e f  and Motion f o r  Recognizance Release a r e  i n  express  and 

d i r e c t  c o n f l i c t  wi th  d e c i s i o n s  of t h e  F l o r i d a  Supreme Court on 

t h e  same q u e s t i o n s  of law, 

JURISDICTIONAL STATEMENT 

P e t i t i o n e r  s eeks  t o  invoke t h e  j u r i s d i c t i o n  of t h e  Supreme 

Court of t h e  S t a t e  of F l o r i d a  because t h e  lower c o u r t  has  i s sued  

two ( 2 )  d e c i s i o n s ,  one on t h e  Post-convict ion a p p l i c a t i o n  on 

March 18tJ., 1986 and one on t h e  motion f o r  Recognizance Release 

on March 18-&., 1986, t h a t  s tand  i n  d i r e c t  and express  c o n f l i c t  

wi th  C o n s t i t u t f o n a l  l a w ,  S t a t u t o r y  law and p r i o r  d e c i s i o n s  of 

t h e  p r e s i d i n g  Court ,  o r  would be i n  c o n f l i c t  i f  t h e  p r e s i d i n g  

Court ru l ed  on such q u e s t i o n s  of l a w  as presen ted  i n  t h i s  case ,  

J u r i s d i c t i o n  i s  a l s o  invoked under A r t i c l e  V, Sec t ion  3 ( b )  (3)  

of t h e  F l o r i d a  C o n s t i t u t i o n  and, pursenant  t o  Fla.R,App,P. 9. 

030(a)  (2 )  (A) ( i v )  f o r  t h e  above same reasons  of c o n f l i c t ,  and 

a s  being a d d i t i o n a l l y  i n  c o n f l i c t  wi th  d e c i s i o n s  of t h e  o t h e r  

D i s t r i c t  Courts  of Appealson t h e  same i s s u e s ,  a s  w e l l  a s  being 

c o n f l i c t i n g  with  i t ' s  own p r i o r  Opinion of December 5th.. 1 9 8 j p  

SUMMARY ARGUMENT 

The Supreme Court should e x e r c i s e  i t s  d i s c r e t i o n a r y  review 

of t h e  lower Cour t ' s  Opinion as provided by A r t i c l e  V, Sec t ion  

3 ( b )  ( 3 ) ,  F l o r i d a  S t a t e  C o n s t i t u t i o n  and Fla,R,App.P, 9.030(a) 

( A ) ( i v ) ,  because s a i d  d e c i s i o n s  hold t h a t  sen tenc ing  e r r o r s  a r e  

5- 



are not open to collateral attack because Petitioner made a 

plea agreement, And that a pr soner cannot have a release on 

bond where the sentence(s) have been vacated, but not the 

adjudication of guilt. These rulings expressly and direcly 

conflict with decisions of the presiding Court and other Dist- 

rict Courts of Appeal. 

ARGUMENT ONE 

THE FIRST DISTRICT COURT OF APPEAL' S SECOND 
DECISION REVERSING IT'S FIRST DECISION IS IN 
CONFLICT WITH THIS COURT AND DISTRICT COURTS 
OF APPEAL OF THE STATE OF FLORIDA. 

1, Improperly scored sentencing fuidelines scoresheet, 

2, Excessive split sentence. 

The lower Court correctly ruled in it's first Opinion of 

December 5=.,1985, 10 P,L,W 2689, A 20-24. However, in the 

second Opinion on rehearing, A 48, the lower court committed 

error when it ruled; 

"* * * however, in that the sentence imposed here was 
the result of a plea-bargain agreement. Therefore, 
the ruling in Chaplin does no apply." 

In Chaplin v, State, 473 So.2d 482 (Fla. 1st DCA 1985), 

review granted, Case N0.67~492, The Court held a sentencing 

computation error similar to the ones in issue here, could be 

raised in a motion for Post-conviction relief even though they 

could have been raised on direct appeal, A 47, 

In ruling in this case that a sentence that is in error 

could stand "because it was imposed on a plea agreementu over- 

looks the fact Petitioner did not know of, and was not informed 



by anybody, defense counse l ,  p rosecutor ,  o r  t h e  c o u r t ,  t h a t  t h e  

t r i a l  Court would be us ing  t h e  p o i n t s  from Count I1 when sent-  

encing P e t i t i o n e r  (Defendant) ,  The agreement was t h a t  Count 11, 

Manslaughter, would be n o l l e  prossed.  That a l s o  included t h e  

p o i n t s  f o r  t h a t  crime. The t r i a l  c o u r t  cannot impose a  sentence 

f o r  a  crime where t h e r e  was no convic t ion ,  A 13, 14 and 15 shows; 

The presen tence  r e p o r t  conducted was a  pre-plea  
i n v e s t i g a t i o n .  In  i t  t h e  proba t ion  o f f i c e r  scored 
t h e  " a d d i t i o n a l  o f fenses"  a s  i f  M r .  Holland had 
plead t o  a l l  f o u r  charges ,  Conse uen t ly ,  t h e  2 proba t ion  o f f i c e r  ass igned  him 1 p o i n t s  f o r  t h e  
o f f ense  of manslaughter. A s  I have s t a t e d ,  though, 
Mr. Holland d i d  n o t  plead t o  t h e  manslaughter 
charge,  bu t  plead t o  t h e  DWI manslaughter,  t h e  
l e a v i n g  t h e  scene charge,  and t h e  suspended 
l i c e n s e  charge.  I ' m  a f r a i d  t h a t  n e i t h e r  I, n o r  
t h e  s t a t e ,  no r  t h e  judge caught t h e  e r r o r .  The 
a d d i t i o n a l  16 p o i n t s  brought Mr. Ho l l and ' s  t o t a l  
t o  150, That sum placed him i n  t h e  g u i d e l i n e s  range 
of seven t o  12 years .  The next  lower c e l l  ranges  
from t h r e e  t o  f i v e  years ,  Sub t r ac t ing  t h e  16 p o i n t s  
t h a t  were e r roneous ly  added would, t h u s ,  p l ace  M r .  
Holland i n  t h a t  lower c e l l  wi th  a  t o t a l  of 134 
poin ts .  T h e o r e t i c a l l y ,  t h a t  would e n t i t l e  him t o  a  
l e s s e r  sen tence .  

A l 9  shows defense  counse l  h.ad marked on paper  what each 

took p l ace  on each Count, P e t i t i o n e r  w a s  no t  aware of t h e  16 

p o i n t s  being used,  o r  what t h e  sen tenc ing  g u i d e l i n e s  c a l l e d  

f o r  because no one informed P e t i t i o n e r ,  Had P e t i t i o n e r  known, 

a  t ime ly  ob jec t ion  could have been made, P e t i t i o n e r  would no t  

have pleaded f o r  any sentence above 5 y e a r s  had P e t i t i o n e r  been 

p rope r ly  informed, The 16 p o i n t s  r e p r e s e n t s  a  crime P e t i t i o n e r  

was n o t  convicted of and d id  n o t  agree  t o  p l e a  to .  The Zowsr 



Court  i s  i s  say ing  t h a t  because i t  w a s  a p l e a  agreement, i t  i s  

OK t o  impose a d d i t i o n a l  time t o  be served even when t h e r e  i s  no 

c o n v i c t i o n  f o r  t h e  a d d i t i o n a l  t ime t o  be se rved ,  P e t i t i o n e r  d i d  

n o t  ag ree  t o  t h e  e x t r a  16 p o i n t s  and t h o s e  p o i n t s  v i o l a t e  t h e  

p l e a  agreement, The view t aken  by t h e  lower Court  c o n f l i c t s  

e x p r e s s l y  and d i r e c t l y  wi th  Thompson v, S t a t e ,  351 So.2d 701 

( F l a .  1977) ,  c e r t ,  den ied  435 U.S. 998, 98 SICt. 1653, 56 L.Ed, 

2d 88 (1978) .  

"The defendant  h a s  e x t a b l i s h e d  t o  our  s a t i s f a c t i o n  t h a t  
he w a s  p r e jud i ced  by a n  hones t  misunders tanding which . 
contaminated t h e  v o l u n t a r i n e s s  of t h e  p leas . "  

The lower C o u r t ' s  d e c i s i o n  c o n f l i c t s  w i th  Ramsey v, S t a t e ,  

Fla-App., 408 So.2d 675 ( 4 t h  DCA 1981) which h o l d s  t h a t  a defen- 

d a n t  i s  i n t i t l e d  t o  a n  e v i d e n t i a r y  h e a r i n g  were defendant  w a s  

e r roneous ly  advised by de fense  counse l  t h a t  he  would n o t  be 

r e q u i r e d  t o  s e rve  t h r e e  y e a r s  i n  p r i s o n  be fo re  be ing  pa ro l ed  o r  

e l i g i b l e  f o r  g a i n  t ime c o n s i d e r a t i o n s  ware a t h r e e  y e a r s  manda- 

t o r y  s en t ence  w a s  imposed, A c a s e  t h a t  comes c l o s e  t o  s ay ing  i t  

a l l  i s  Bishop v, S t a t e ,  Fla,App,, 403 So.2d 1062 (2nd DCA 1981). 

"* * * i f  t r i a l  Court  on remand would determine t h a t  t h e  
b a r g a i n  d i d  n o t  contemplate  a 9 r o b a t i o n e r y ~ e e r i o d ,  it  
would be r equ i r ed  t o  s imply vaca t e  t h e  p r o b a t i o n  r e q u i r e -  
ment ," 

A s  de fense  counse l  adv ised  P e t i t i o n e r  t h a t  12 y e a r s  w a s  

t h e  l e s s  P e t i t i o n e r  could g e t  "based on t h e  p o i n t s  of  150" and 

were de fense  counsel , ,  audge, o r  p r o s e c u t o r ,  d i d  n o t  s e e  e r r o r  

of a d d i t i o n a l  16  p o i n t s ,  a d v i s e  of counse l  was i n  e r r o r  and 



P e t i t i o n e r  was no t  a b l e  t o  contemplate  what t h e  e f f e c t s  of t h e  

16 p o i n t s  removed would have on t h e  l e n g t h  of t h e  sen tences ,  

Also see  A lv i s  v. S t a t e ,  Fla.App,, 421 So,2d 769 ( 4 t h  DCA 1982).  

"* * * t h a t  evidence t h a t  t h e  s p e c i a l  c o n d i t i o n  of probat-  
i on ,  t h a t  t h e  defendant  n o t  d r i v e  o r  ope ra t e  a motor 
vehic9e wi thout  s p e c i a l  permiss ion  of t h e  c o u r t ,  w a s  n o t  
contemplated by t h e  p l e a  agreement was such as t o  r e q u i r e  
r e v e r s a l  of t h e  c o n v i c t i o n  on t h e  f i r e a r m s  count  and a 
remand of t h e  c a s e  f o r  purpose of a l lowing  t h e  m a t t e r  t o  
proceed i n  a manner c o n s i s t e n t  wi th  withdrawal by defen- 
d a n t  of h i s  p l e a  of g u i l t y ,  

I n  Ream v. S t a t e ,  449 So.2d 960 (Fla-App., 4 D i s t ,  1984).  

Defendant had agreed t o  a t h r e e  y e a r s  p roba t ion  term. The t r i a l  

Court sentenced Ream t o  3 y e a r s  i n  p r i s o n  and a $10,000 f i n e ,  

Again, i t  w a s  a c a s e  where t h e  defendant  d i d  n o t  contemplate 

t h e  term be ing  t h a t  of imprisonment, 

ARGUMENT TWO. 

TKE FIRST D I S T R I C T  COURT OF APPEAL'S DECISION DENYING 
RECOGNIZANCE RELEASE I S  I N  CONFLICT WITH STATUTORY 
LAW AND CONSTITUTIONAL LAWS. 

The lower c o u r t  denied P e t i t i o n e r ' s  "Motion For Recogniz- 

ance Release",  A 33, based upon t h e  S t a t e 1  s "Response To Motion 

For Recognizance Release",  A 38, of which P e t i t i o n e r  f i l e d  a 

"Motion To D i s m i s s  Appe l lee ' s  Response To Motion For Recogniz- 

ance Release",  A 40,  41, 42,  43, The lower C o u r t ' s  Order deny- 

i n g  t h e  motion, A 44,  g i v e s  no reason  f o r  denying t h e  r e l i e f .  

The lower c o u r t  r e l i e d  upon C o l l i n s  v. S t a t e ,  478 So.2d 402 

( F l a .  1st DCA 1985).  That c a s e  does  n o t  f i t  t h i s  c a s e  because 

t h e  sen tence  i n  t h i s  oase  had been vacated,  If t h e  P e t i t i o n e r  

were be fo re  t h e  t r i a l  c o u r t  he could of had a bond because even 

9. 



whi le  a d j u d i c a t e d  g u i l t y ,  P e t i t i o n e r  could  of been p laced  on a 

p roba t ion ,  That inc luded  t h i s  c a s e  had i t  been remanded a t  t h a t  

p o i n t ,  S e c t i o n  921,187, F l o r i d a  S t a t u t e s ;  

( a )  P l ace  a n  o f f ende r  on p r o b a t i o n  w i th  o r  wi thout  a n  
a d j u d i c a t i o n  of g u i l t  pursuan t  t o  s. 948.01, 

P e t i t i o n e r  made h i s  argument, A 40, 41, 42,  43 and t h e  

lower c o u r t  denied r e l i e f  wi thout  reason,  P e t i t i o n e r  was denied 

h i s  l i b e r t y  wi thout  cause  i n  v i o l a t i o n  of due p roces s  of t h e  l a w  

of t h e  f i f t h  and f o u r t e e n t h  Amendments. And denied l i b e r t y  i n  

v i o l a t i o n  of due p r o c e s s  of t h e  l a w  i n  v i o l a t i o n  of S e c t i o n  9 ,  

F l o r i d a  S t a t e  C o n s t i t u t i o n ,  by be ing  den ied  a r e c o n g i z m c e  

r e l e a s e ,  P e t i t i o n e r ' s  cus tody  a t  t h e  i n s t i t u t i o n  i s  minimum, 

CONCLUSION 

Based upon t h e  f o r e g o i n g  argument and a u t h o r i t y  c i t e d  

i n  t h e  fo rego ing ,  P e t i t i o n e r  ha s  shown t h e  r e q u i s i t e  c o n f l i c t  

between t h e  lower C o u r t ' s  d e c i s i o n s  h e r e i n  and d e c i s i o n s  of t h i s  

Court  and o t h e r  c o u r t s  of Appeal, The lower c o u r t ' s  Opinion of 

March 1 8 u , ,  1986, should be vaca ted ,  t h e  Opinion quashed, 
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