
IN THE SUPREME COURT OF FLORIDA 

JOHN EARL BUSH, 1 
1 

P e t i t i o n e r ,  ) 

LOUIE L. WAIWWRIGHT, 
Secretary, Department of 

i 
1 

Corrections, State of 
Florida, ) 

Respondent. 

CASE NOW .108L1.3_ 

RESPONSE IN OPPOSITION TO APPLICATION FOR 
--L-+ 

COMES NOW Respondent, LOUIE L. WAINWRIGHT, by and 

through undersigned counsel, and files this its Response in -.- 

op~ogition -.- to Petitioner's Application/Request for a stay 

of execution, and states as follows- 

1. On November 22, 1982, Petitioner was adjudicated 

F : .  f i e y  of first-;'. ..gree murder, armed robbery and kidnappin$, 

anii sentenc,ed to death. On November 2 9 ,  1 9 8 4 ,  this Court 

a f f  inned, the Petitioner' s convictions and sentences, N.ei. .- 1 ' I-,>, 

was denied on January 31, 1985 -  - Bush V ,  State, 461, So.;:k 

iFfa. 1 9 8 4 ) .  On February 24, 1986, the United Sta tp$  Suprc 

Court denied certiorari review. Bush V ,  Flaridn, I - Q.S .  "..* - 
89 ,.. i :I. 2d 345 (1986). 

?{arch 20, 1986, t h e  Gavernor signed a warrant, for 

Petitioner's execution. Said execution i s  scheduled far 

A p r i l  2 2 ,  ,1986 at 7 :  00 A.M, , and expires A p r i l  2 3 ,  1996  .-it 

1 2 : O O  P.M. On t h e  day before the scheduled executl 

Petitioner f i r s t  filed the present petition in this Court. 

I t  is also Respondent's understanding that on the same day, 

?e:itioner f l l e d  his motion to vacate and judgment and sentence 
. - 

- & I  { .he - t - .  I I c o ~ r t .  This Court previously scheduled oral 

ar-g>tlrnent on any motions ar appeals concerning t h i s  death 

warrant, for Wednesday, April. 16, a t  9:00 A . M . ,  which was 



postponed due to the absence of any pleadings or motions, 

at said time, before this Court. 

2. That the late filing of this pleading, is but 

the latest in a series o f  such deliberate, dilatory cactics 

by Petitioner's present counsel, the Office of the Capital 

Collateral Representative, wh,ich this Court has expressed 

considerable concerns with, in  recent decisions, Manri v, 

State, 11 FLW 47, n. 1 (Fla, February 1, 1986); also see Hari,ch -- - - I F  , -----I - 
1.. State, 11 FLW 119, 120 (FLa., March 28, 1986) (Ehrlich, J 

and Barkett, J, dissenting opinion).  Petitioner's counsel has 

fa i led  to advance any explanations for such delay, and should 

not be granted such a remedy, solely because o f  strategically, 

dilatory lack o f  activity in this case, until h i s  current 

pleading. Mul1,iga.n v. Zant, 531 F. Supp. 458, 4 6 0  (M D Ga 

3 ,  There I s  simply'na - excuse tor f i rs t  filing the 

petition one day before Petitioner's scheduxed execution, 

Petitioner's representation by the O f f i c e  o f  the Capital 

Cohlateral Representative doe8 not present any Laviv f o r  a 

stay, T h i s  Court has rejected the notion that excessi~e 

workload prevents more expeditious f i l i n g ,  in speciftcally 

concluding that such protests o f  lack o$ time and resources, 

for allegedly adequate investigatian oE possible collateral 

clatrns, dd - not provide any basie for a stay: 

It i s  suggested that the enact- 
ment a£ chapter 85-332, Laws of 
Florida [ $27.7001,  la: Stat.  
(1985) 1 ,  creating t h e o m c x  o f .  
Capi tk l  CaLl,ateral Representative, 
conferred u on [Petitioner] a 
r i g h t  to ca f Lateral representation 
that will be denied without a stay 
of execution r o  allow more time to 

re for the rfYing ax ca~lateral 
engKs to rDe juctments 'am - 

sentences. Whj.le ;ha-ter 85-332 
represents a state i c y  o f  
providing legal  a a s  stance for 
collateral re resentation on 
behalf o f  ind ! gent persons under 
sentence o f  death, it d i d  not 



Troedel v-., State, 479  So.2d 736, 737 (Fla. 1985) (emphasis 
-Lc*lr 

added). Furthermore, Petitioner's counsel could certainly 

have foremen the  signing of a death warrant f o r  Petitloner, 

since sa id  counsel i s  clearly well aware that Petitioner 

had a clemency proceeding, and was denied certiorari by 

the United S t a t e s  Supreme Court, back i n  February, 1986. 

A stay of proceedings in this case, would only serve to 

encourage Petitioner's counsel t o  E l a u t  the language aE 

$27.7001, by m g  to begin co l la te ra l  proceedings, for 

subsequent death row inmates, "in a timely manner," so as 

t o  promote the aesuwance of f i na l i t y  a f  judgments t o  the 

citizens of Florida. 527,7001, supra. 

4 .  Thac Peti t ioner ,  i n  h i s  current pleadings, 

has failed to demonstrate any likelihood oE success on the 

merits o f  his claim that hi5 appellate ,counsel was ineffec- 

tive, McCrae v,. W a i n m i ~ h  , 439  So,2d 868 (Fla. 198311 

Stare, 373 So,2d 895 ,  897 (Fla. 1979) (England, J, and 

Sundberg , J, specifically concurring opinion) . Petitioner 

has not demonstrated that his appellate counsel's pertomnance 

was specifically deficient, or that such specific deficiencies 

undermined confidence in the outcome of his  t r i a l  ow sentencing 

proceedings, in any way. f J_ohrison.v. Wa:inmi~&i, 463 So,2d 

104 S.Ct, 2054, 80 L.Ed.2d 674 (1984). Petitioner can 

clearly not maintain success on the merits of his ' G f 1 . m  - 3, 

claim before t h i s  Court, which hae consistently rejected this 

claim, and denied stays, based on it. Funchessv, Wainweight, 

Case No, 68,412 (Pla., Apw.iL 17, 1986); tho mas.^. Wairiwright,, 

11 FLV 154,  155 (Pla., April 7, 1986); - .  Haqich v. Wainwr&ht, 

XJ, FLV 111 (Fla,, March 17, 1 9 8 6 ) f  - .  A d e s  v. Wainwright, 

'~rigsby, u. Mabrx, 758 P.2d 226 (8th Cir, 1985) 
[en bane) cert. ranted, *'nom Lockhart v.'McCree, 106 
~ ; F t x  i lm ( b e u m e n t h e a ~ J a n u a r Y  r 3 ,  1486) . 



11 FLW 79 (Fla., February 26, 1986); Ad '.v,,. ' S t b t e ,  11 FLW 

94 ( F l a ,  , Narch 3 ,  1986) ;' Wdinvtright, 11 FLW 

65 (Fla. , February 12, 1986) i C&w,thers v. Stat , 4 6 5  So.2d 

496 (Fla. 1985) ;  Riley V. StaRe,, 366 So.2d 19 (Fla. 1978). 

Moreouer, since Gfi~sbylLa~kgarL has no application to this 

case, see Resporise to Petition Habeas Corpu - 
no need to grant a stay, pending application for certiorari 

to the U. S ,  Supreme Court. Ernas ,  sudra; 

5. That any reliance on the fact  of death by 

execution, in alLeging irreparable injury, is unfounded and 

unsubstantiated, i n  view o f  Federal court precedent that 

such a f a c t  does not necessarily mandate a stay., As noted 

i n  MuLJigan, supra, Federal courts do not regard this fac t  

as warranting a stay, because the effect: o f  same would make 

such f a c t  , . ,"overriding t o  the expluston of ~ ~ r . s , t .  .con- 

sideration, i. e. , a substantial., likelllhobd ' o f  ogc,cgs?, on , the - 
merits." Mulligan, at 460 (emphasis added), 

Furthermore, the concept o f  finality of litigation, 

even in the context o f  capital punishment, is a legitimate 

interest of the State o f  Florida, according to $ 2 7 , 7 0 0 2 ,  

supra, and Federal courts. O'Bryan v. Estellg, 691 F.2d 706, 

708 (5th Cir. 1982): - Eva,na.,v.,Bennett, ,. . - 400 U , S ,  1302, 1303 

(1979) (Rehnquist, J, granting a slay o f  execution). 

6 Therefore, t h i s  Court should not reward 

Petitioner, for his apparent' strategy of undue &lay, until, 
, , .  

the "eleventh hour.'' MtillFRa;; $27.7001, supra, 

7.  Although the Reaponbt  believee that no stay 

is warranted, ksp-t i s  aware o f  the option by this Court: 

of granting a twenty-four ( 24 )  hour aray to allow this Court 

the opportunity to deliberate and decide the rner t ts  o f  the 

issues presented on an expedited basis, with if necessary, 

both sides having the opportunity to file simultancauc b r i c f a  

and present oral argument. If this procedure is followed, 

there would be no reason for  t h i s  Court to enter a further 



stay of execution, &, a. , F ~ ~ c b i s ,  ,d,U$rzi (England C .  , 

J and Sunberg, J, concurring specially); Ptoffitt v, S t a s ,  

372 So,2d 1111 (Fla, 1 9 7 9 ) 1  Spinkellink v. .State, 372 So,2d 

65 (Fla. 1979). -- See also Barefodt v, Estelle, 463 U , S .  

880 (1983); Mullig;an.V, Zanr, 5 3 2  F,Supp. 458 (M D Ga. 1982). 

WHEREFORE, Respondent zespecrfulLy requests that: 

Petitioner's application far stay be DENIED, ' 

~espectfully submitted, 

J I M  SM1,TH 
Attorney General 
Tallahassee, Florida 

RlCKARD G, &ARTMON f 
Assistant Attorney Genera 
Lll Georgia Avenue - Suite  204 
West Palm Beach, Florida 33402 
(305) 837-5062 ' 

CERTIFTCATE OF SERVICE - - 

I HEREBY CERTIFY that a true and correct copy o f  

the  foregoing Response - in a o a i t i o n  t o  AppLication f o r  Stay 

of Execution has been mailed to STEVEN IWJIm, ESQUIRE, 

Office o f  the Capital Collateral Representa~ivk, 216 Coquina 

Hall, Universiry,of South Fkarida - Bayboro, 1 4 0  5th.Avenue 

South, St. Petersburg, Florida 3-7701, thi A 37,st  of Aspail, 



IN THE SUPREME COURT O F  FLORIDA 

JOHN EARL BUSH, 
1 

Petitioner, 1 
1 

v. 1 
) 

LOUIE L ,  WAINWRIGHT, 
Secretary, ~e~artrnent 
of  Corrections, State 1 
of Florida, 1 

) 
Respondent + 

CASE NO, 

RESPONSE TO PETITION FOR WRIT OF HABEAS 
CORPUS, REQUEST FOR STAY OF EXECUTION, AND/OR 

OTHER EXTRAORDINARY RELIEF 

COMES NOW Respondent, LOUIE L. WAINWRIGHT, by and 

through undersigned counsel, and files this, his Response, 

in apposition, to Petitioner's Petition for Writ of Habeas - - ., , ,. 

Corpus, Request for Stay of Execution, and/or other extraor- 

dinary relief, and states as follows: 

INTRODUCTION 

On March 20, 1986, Governor Bob Graham of Florida 

signed a death warrant, authorizing the Superintendent of 

the Florida Stare prison, to carry out Petitioner's execu- 

tion between noon on April 16, 1986, and noon" q,n April 2,3, 

1986. Petitioner's execution has been scheduled for Tuee-  

d9y,,..April 22, 1986, at 7 A.M. Respondent would point t a  

t h c  dilatory nature of this pleading,  with no apparenr j l l s r i  - 
fication for such late filing other than strategic, and in 

view thereof reserves the right to more fully respond to 

the allegations in Petitioner's present pleadings, at oral 

argument, or in a subsequent responsive pleading, if neces- 

sary. 

In this pleading, "R" will refer to the trial and 

sentencing Record. 



JURISDICTION 

The nature of Petitioner's claims are that he did 

not receive effective assistance of appellate counsel, 

Martha Warner, Esquire (nom Judge Warner), on his direct ap- 

peal of his conviction and sentence, before this Court. As 

such, this Court's jurisdiction has been appropriately in- 

voked under Article V ,  Section 3(b)(9) of the Florida Con- 

stitution (1980), and/or under Rule 9.030(a)(3), F.R.A.P. 

( 1 9 8 4 ) ,  but Respondent obviously continues to maintain that 

Petitioner is not entitled t a  any relief. 

PROCEDURAL HISTORY 

On May 20, 1982, Petitioner was indicted for the 

first-degree murder, armed robbery and kidnapping of Frances 

Julia Slater on April 27th, 1982. ( R ,  1360-1361). After 

jury trial, Petitioner was found guilty on all counts (R, 

1640-1642). At the conclusion o f  the sentencing phage, the 

jury advised, by a 7-5 vote, that Petitioner be given the 

death penalty. (R, 1295-1298). 

On November 22, 1982, the trial court made specid 

fic factual findings, and iwposed the death penalty upon 

Petitioner. (R, 1900-1308). The trial court referred to 

the existence of evidence to support three ( 3 )  aggravating 

circumstances: that the murder occurred during the commic- 

sion, facilitation andlor escape from the felonies of kid- 

napping and/or robbery; that Petitioner had been convicted 

of a prior violent felony (in 1974, robbery and sexual bar- 

tery); and that the murder was committed in a "cold, cal- 

culated and premeditated" manner, without pretence of moral 

or legal justification. (R, 1300-1304). The trial court 

judge indicated he had reviewed all evidence and argument 

presented (both statutory and non-statutory) as to mitigat- 

ing circumstances, but bad concluded not to give weight or 

affirmative finding on any mitigating circumstances. ( R ,  



1304-1308).  

On direct appeal, Ms. Warner raised eleven (11) 

iss l iee ,  See T n i  r i a l  Rrief n F  App~l . l .ant ,  Bush v. S t a t e ,  

Case No. 6 2 , 9 4 7 ,  Petitioner's challenge8 to his convic- 

tion, were as follows: - 
1. The trial court erred in failing to find that 

a palice officer's different testimony at trial, from his 

pre-trial deposition, was a discovery violation, and con-  

stituted grounds for mistrial; 

2.  That the admission o f  Petitioner's pro-trial 

statements to police, was erroneous, because said statements 

were c o e r c e d  by the promise by police o f  benefits, and were 

in part obtained without proper Miranda warnings; 

3. That the admission of gruesome photographs, 

depicting the head and face of the victim, and her wounds, 

was irrelevant and prejudicial to Petitioner; 

4. That the exclusion of one of the venireper- 

sons, during voir dire, because of her attitudes towards 

the death penalty, and their effect an her ability to be an 

impartial juror, was improper; 

5 .  That the State should have been compelled to 

proceed to trial by choosing one of the alternate theories 

of murder {premeditated or felony) to be proved; 

6. That the trial court should have instructed 

the jury, as to third-degree murder, based on ehe evidence 

presented. 

Petitioner's challenges to his death sentence, 

were as follows: 

7 .  That t h e  Florida death penalty stature was 

Unconstitutional on its face, and as applied, on a variety 

of grounds; 

8. That the trial court's instructions to the 

jury, concerning the status and effect of a "majority" re- 

commendation, were reversibly erroneous; 



9. That the trial court should have given the 

jury an Enmund instruction, for the jury to consider whether 

Petitioner's alleg'ed limited participation should have Con- 

stitutionally prevented the imposition of the death penalty. 

10. a) That there was insufficient evidence to 

support the trial court's finding, aa to the aggravating 

circumstance of the "cold, calculated and premeditated" man- 

ner, in which the killing occurred; and that the nature of 

the murder allegedly created an "automatic" aggravating cir- 

cumstance of felony-murder, in violation of the Eighth Amend- 

ment and due process concerns; 

b) that the scope of the State's cross-exam- 

ination of Petitioner during the sentencing phase, and the 

nature of the prosecutorial comments made during argument, 

were improper and prejudicial i 

c )  that the trial court failed to consider 

non-statutory mitigating circumstances, and/or give weight 

to any mitigating circumstances. 

11. That Petitioner's sentence, on both the murder 

charges and the felang charges of robbery and kidnapping, 

violated Petitioner's double jeopardy rights. 

This Court rejected all arguments, including a 

specific finding that, on the evidence, Petitioner's parti- 

cipation in, and facilitation of the murder by his actions, 

I I was active" and major. Bush v, Sta te ,  461 So,2d 936, 9 4 1  

(Fla, 1984). This Court subsequently denied rehearing on 

January 31, 1986. 

Petitioner subsequently filed a petition with the 

U.S. Supreme Court seeking certiorari review, on April 1, 

1985. The Supreme Court denied certiorari review, on Feb- 

ruary 24, 1986. Rush v+ Florida, - U.S.-, 89 L.Ed.2d 

345 (1986). Executive clemency waa denied by the Governor 

and Cabinet in 1986. 



i n  any o the r  s t a t e  o r  Federal cour t .  

FACTS 

In  this pleading ,  P e t i t i o n e r ' s  p resen ta t ion  of  

f a c t s  i s  s e l f - s e r v i n g ,  and h i g h l y  s e l e c t i v e ,  and Fa wholly 

r e j e c t e d  by Respondent, who w i l l  address s a i d  f a c t u a l  a l l e -  

ga t ions ,  and the  re levant  facts not  discussed by P e t i t i o n e r ,  

i n  h i s  Arguments, an the i s s u e s .  

PETITIONER' 8 LEGAL CLATMS 

The PetELiunsr railues ~ w u  grouarls i c l  his present 

p e t i t f o n ,  one, t h a t  he dfd not  r ece ive  e f f e c t i v e  a s s i s t a n c e  of 

a p p e l l a t e  counsel on h i s  d t r e c t  appeal, and two ,  t h e  "Lockhart - 
claim." In  support  of t h e  first gzoutid, P e t i t i o n e r  a l l e g e s  

t h a t  a p p e l l a t e  counsel was i n e f f e c t f v e  f o r  f a i l i n g  to r a i s e  

t h e  f s s u e  of counse l ' s  abaence a t  a l i n e  up. 

ARGUMENT 

I .  I n e f f e c t i v e  Assis tance of Appellraka Counsel 

In t h e  present  habeas corpus p e t i t i o n ,  P e t i t i o n e r  

a l l e g e s  t h a t  h i s  a p p e l l a t e  counsel. rendered i n e f f e c t i v e  assfs-  

tance by not  r a i s i n g  var ious  i s s u e s  on h i s  d i r e c t  apneal .  As with 

a claim of i n e f f e c t i v e  assistance of t r i a l  counsel ,  t h i g  claim 

regarding a p p e l l a t e  counse l ' s  performance must be  judged i n  l i g h t  

of t h e  s tandards enunciated by t h e  Unitdd S t a t e s  Supreme Court 

i n  Sr2fckland v. ,Washington,  466 U . S .  668,  104 S . C t .  2052, 80 

L.Ed.2d 674 (1984) .  Johnson v .  Wai,nwright, 463 So .Zd 207 ,209  

(Fla,  1985) . 
In S g ~ i c k l a n d  v .  Washingc.on, supra ,  the United Sta tes  

Supreme Court h e l d  t h a t  there are two parts i n  determining a 

defendant ls  claim o f  i n e f f e c t i v e  a s s i s t a n c e  of counsel:  

F i r s t ,  t h e  defendant must show tha t  
counsel s performance was d e f i c i e n t  . This 
r e q u i r e s  showing t h a t  counsel made e r r o r s  
s o  s e r i o u s  that. c o ~ l n u e l w a s  n o t  funct ion-  
ing as t h e  "counseltt guaranteed t h e  defend- 
ant by the Sixth  Amendment, Second, t h e  
defendant m u s t  show t h a t  t h e  d e f i c i e n t  per-  
formance re jud iced  t h e  defense.  This requires i showing t a t  counse l ' s  efrors. were so  sterious as 



to deprive t h e  defendant of a f a i r  trial, 
a t r t a l  whose r e s u l t  i s  r e l i a b l e .  

In  explaining t h e  appropr ia te  t e s t  f o r  proving p re jud ice  t h e  

Court he ld  t h a t  [t]he defendant must show t h a t  t h e r e  i s  a 

reasonable p r o b a b i l i t y  t h a t ,  hut for counse l ' s  unprofessional. 

e r r o r s ,  t h e  r e e u l t  of the proceedings would have been d i f f e r e n t .  

A reasonable p r o b a b i l i t y  i a  a p r o b a b i l i t y  s u f f i c i e n t  t o  tmder- 

mine confidence i n  the  outcome." 80 L.Ed.2d a t  698. 

In  reviewing t h e  S t r i ck land  atandard as it app l i e s  

to i n e f f e c t i v e n e s s  of  counsel on appeal ,  t h i s  Court has held 

t h a t  a P e t i t i o n e r  i n  a habeas corpus proceeding must show: 

, , . f i r ~ t ,  t h a t  t h e r e  were s p e c i f i c  
errore o r  nmissiana af such magnitude rhat 
i t  can be aatd  that they  devia ted  from t h e  
norm o r  fell ou t s ide  the range of nro- 
f e s a i o n a l l y  acceptable  performance ; and 
second, that  the f a i l u r e  nr def ic iency 
caused p r e j u d i c i a l  Imnact on t h e  a p p e l l a n t  
by compromising t h e  appellate process t o  
such a degree a s  t o  undermine confidence 
i n  t h e  f a i r n e s s  and coresctneae af the 
outcome under the  governin8 s tandards  
of dec i s ion .  

son V ,  Wainwright , 8upraa, 463 So. 2d at 209, 

See also Wilson V .  Wainwright,, 474 Sa.2d 1162 ,  1163 ( F l a .  1985). 
A- 

S p e c i f i c a l l y ,  i n  reviewing claims of i n e f f e c t i v e  

assistance of a p p e l l a t e  counsel ,  i t  i s  recognized t h a t  a habeas 

corpus p e t i t i o n e r ' s  a l l e g a t i o n s  of  i n e f f e c t i v e  a s s i s t a n c e  of 

counsel should not  be allowdd to serve as a means of c i s o w -  

veneing t h e  rule t h a t  habeas corpus proceedings do no t  provtde 

a second o r  s u b s t i t u t e  appea l .  Stefnh.prst v .  Wainwright, 477 So. 

2d 537, 539 (Fla .  1985) ; Harris v .  Wainwright, 473 So, 2d 1246 ,  

1247 (Fla. 1985); rae v ,  Wainw.r,ight, 439 So. 2d 868, 870 

(Fla. 1983) . -- See a l s o  Smith v.  State, 457 So. 2d 1380, 1383 

(F la .  1984) , Appellate  counsel i s  no t  r equ i red  t o  p ress  evesy 

conceivable claim upon appeal .  Jones- y.. Barn 463 U q s w  745, 

103 S.Ct. 3308, 77 L.Ed.2d 987 (1983). The Supreme Court re- 

cognized t h a t  experienced advocates "have emphasized t h e  im-  

portance of winnowing out weaker arguments on appeal  and focusing 

on one con t ro l  issue i f  p o s s i b l e ,  o r  a t  most on a few key issues. , . t I 



A b r i e f  that r a i s e s  every colorable issue runs the r i s k  of 

burying good argwnents . , . in  a verbal  mound made up of strong 

and weak contention8 . "  77 L.Ed. 2d a t  994. Thus, t he  Court: 

held t h a t  " fo r  j udges t o  second ~ u e s ' ~  reasonable professional  

judppents and impose on appointed counsel a duty t o  r a i s e  every 

' co lorable t  claim suggested by a c l i e n t  would disserve the 

very goal of vigorous and e f f ec t ive  advocacy t h a t  underlies 

2 /  Anders. "- 77 L.Ed. 2d at 995, _ . _ .  See also J o h ~ s o n  v. WainwriG, 

sU ra Cave v. Stare ,  476 So.2d 180, $83 n .  1  l la. 19851, P i  

Counsel i s  also not required to r a i s e  issues which 

are not properly preserved by t r i a l  counsel f o x  appel la te  

review, Jackson v., S - t G ,  452 So.2d 533, 538  l la. 19841, o r  

raise issue8 reasonably considered t o  be without mer i t .  -- Fran- 

co'is v .  Wainwright, 741 F. 2d 1275, 1285 (11th C i r .  1984) ; 

Funchess v .  State ,  449 So.2d 1283, 1286 (Fla.  l984) ,  Becauae 

of the presmption of competence and the required deference 

t o  coungel's s t r a t e g i c  choices,  where appe l la te  counsel 's  f a i l -  

ure  t o  raise c e r t a i n  i ssues  on d i r e c t  appeal could have been n 

t a c t i c a l  choice based on the  need to concentrate the arguments 

on thoee i s sues  l i k e l y  t o  achieve success, counsel 's  pe r fo r -  

mance will not be deemed ine f f ec t ive .  - See S m i t h  v .  S.t&te, 

supra ;  McC,rae v .  Wainwright, a Demps v .  State ,  416 So.2d 

808, 809 (Fla .  1982). 

Respondent a s s e r t s  Pe t i t i one r  has f a i l e d  t o  sus ta in  

his burden of demonstrating t h a t  h i s  appe l la te  counsel 's  per- 

formance was defect ive  and even f f  defec t ive ,  c l ea r ly  has not 

shown t h a t  but  f o r  the defect ive performance, the outcome of 

t h e  appeal would have been d i f f e r e n t .  Respondent further aaserts 

t h a t  Pe t i t ioner  cannot show t h a t  his counsel wag inePFecttve i n  

f a i l i n g  to  raise the l ine-up claim as the  i s sue  was not properly 

2 /  -- 
Anders v.  Cal i fornia ,  386 U.S. 738 (1967). 



Below, no p r e - t r i a l  motion t o  suppreae t h e  l ine-up 

i n d e n t i f i c a t f o n  was f i l e d .  F u r t h e r ,  a t  trial, the witness  

Daniel le  Symons, t e s t i f i e d  without ob lec t ion  t o  viewing t h e  

l ine-up  from which she i d e n t i f i e d  P e t i t i o n e r  (8.350-352); she 

f u r t h e r  i d e n t i f i e d  a photograph o f  t h a t  l ine-up i n  open c o u r t ,  

without ob jec t ion  from t r i a l  counsel. (R.350). The only ob- 

j e c t i o n  having anything t o  do wi th  the  l ine -up ,  was when the 

a t a t e  sought t o  Lntsoduce fnto evidence a photograph of the 

line-up ( R . 3 6 4 ) .  Defense counsel asserted that t h e  s ta te  was 

required t o ,  and had failed t o  e s t a b l i s h  the defendant 's  re- 

p resen ta t ion  o r  r i g h t s  waiver a t  the time of the  l i n e - ~ ~  a s  

a yrerlLcaLe Lo d d t i ~ i ~ s i ~ t ~  UC ~ l l e  I ~ . J L U  i n ~ u  evidence. Clear ly ,  

t h i a  objection ie insufficienr to nreaerve the i s s u e  of whether 

P e t i t i o n e r  was deprived of his r i g h t  t o  counsel a t  a preen- 

dictment l inecup.  Thus, t h e  i s s u e  not being preserved f o r  

a p p e l l a t e  review, a p p e l l a t e  counael c l e a r l y  was no t  d e f i c i e n t  

f o r  f a i l i n g  t o  raise t h e  i n s t a n t  claim, 

Addi t ional ly ,  Reepondent a s a e r t s  t h a t  P e t i t i o n e r ' s  

a p p e l l a t e  counael was not  ineffective f o r  r a i s i n g  a claim re- 

garding t h e  l i n e d ~ ~ ,  as i s  c l e a r  he could not  have prevai led  

on t h e  merit$ of t h i a  claim. 

Responsdent acknowledge8 t h a t  it i s  well e s t a b l i s h e d  

t h a t  a person 's  r i g h t  to counsel. attaches only a f t e r  advesary 

j u d i c i ' a l  proceedinp ,~  have been i n i t i a t e d  against him, Ppwell 

v. Alabama, 287 U.S. 45, 53 S.Ct 55, 77 L.Ed. 158 (1932). I n  

K i r b ~ v ,  I l l i n o i s ,  406 U.S. 682,  92  S . C t .  1877 ,  32 L.Ed.2d 41.1 

( l972) ,  the Supreme Court he ld  t h a t  a pre- indictment  l ine-up 

i s  no t  - a " c r i t i c a l  s t age r '  f o r  purpo~es of t h e  S ix th  Amendment 

U.S. r i g h t  t o  couneel.  Recently i n  Michigan v.' Jackaan, - -I 

39 CRL 3001 ( ~ + i l  1,' 1986).  Moran v .  Burb,ine, - U.S. - 9  38 

CRL 3182 (March 1 0 ,  1986),  and United ,-Stqt,es v .  Gouveia, 487 

U,S, 180, 104 Sect, 81 L.Ed.2d 146 (19841, t h e  United Stares 

Supreme Court reaf f i rmed i t s  holding i n  Kirby v, I l l i n o i s ,  406 

U . S .  689, 9 2  S . C r .  1 8 7 7 ,  32 L.Ed.2d 411 (1972), t h a t  the riqht 

counsel does not a t t a c h  u n t i l  the  i n i r i a t t o n  adversary 



j u d i c i a l  proceedings aga ins t  the defendant.  Gquveia, supra a t  

154. Kirby, supra ,  held t h a t  a ore-indictment l ine-up  i s  not  - - 
a "critical stage" f o r  purposes of the Sixth  Amendment r i g h t  

t o  counael.  Here t h e  P e t i t i o n e r  p a r t i c i p a t e d  i n  a l ine-up  

(on May 1 2 ,  198 2 ,  R ,363) , conducted prior t o  the t i m e  he  was in- 

fcmlled a g a i n s t ,  - i . e . May 20, 1982 (R, 1360) , Inasmuch as the 

holdings i n  Jackson, aupra,  Burbine, supra,  and Gouveia, supra, 

s p e c i f i c a l l y  r e a f f i r m  Kirby, supra, i t  i s  c l e a r  a p p e l l a t e  coun- 

s e l  could no t  have p reva i l ed  an this Lssue. Fur the r ,  ~ l o r i d a  

cour t s  have repea ted ly  he ld  that the Sixth  Amendment r i g h t  t o  

counsel doee not  apply t o  preindictment s i t u a t i o n e .  Perkins  

v .  State,  228 So.2d 382 (Fla.  1969), robin son,^. State, 237 

so, 2.3 268 ( F l a w  4th  DCA 1970),  Rabins'on v 4  S t a t e ,  35l 

1101 @ l a .  3rd DCA 1977),  ce.rt .den. 435 U. S .  9 7 5 .  The s t a t e  

a s s e r t s  the  Florida caurts have never he ld  t h a t  a defendant 
, , 

/Eyer! 
was e n t i t l e d  t o  counsel p r i o r  t o  being a r ra igned ,  if t h i s  claim 

was cognizable ,  i n  l i g h t  of t h e  overwhelming evidence of Peti-  

t ioner ' s  g u i l t ,  i t  i s  c l e a r  the ra i s ing  of th i s  i s s u e  would not  

have affected t h e  outcome o f  the a p p e l l a t e  proceedings; thus 

P e t i t i o n e r  has not  and can not  meet t h e  p re jud ice  prong o f  

St r i ck land ,  supra .  

Appel la te  counsel was not  requi red  t o  r a i s e  every 

conceivable chal lenge imaginable t o  the judgment and sentence,  

so  as t o  avoid the r i s k  o f  being h e l d  accountable as i n e f f e c t i v e  

a t  some subsequent juncture of t h e  proceedings.  s c o t t  v .  Wain- .-- - 

w r i ~ h t ,  - 433 So.2d 974 (Fla .  1983).  I n  f a c t ,  t h i s  Court has 

c l e a r l y  ind ica ted  t h a t  such an approach was d e f i n i t e l y  not favor- 

ed ,  and i s  a d i s s e r v i c e  t o  t h e  c l i e n t ,  and t o  p ro fess iona l  legal 

a ~ l e i a t a n c e  i n  genera l .  - Cave, oupra, a t  183, n. 1. Furthermore, 

P e t i t i o n e r  was not  e n t i t l e d  t o  p e r f e c t ,  e r r o r l e s s  a s s i s t a n c e ,  

Meeks v. S t a t e ,  382 So. 2d 67 3 (Fla. 1980).  On t h i s  Record, i t  

appears t h a t  P e t i t i o n e r  had t h e  b e n e f i t  of reasonably e f f e c t i v e  

assirstance on appeal .  



2.  THE LOCKHART CLAIM 

As with many petitions for habeas relief that 

have come before this Court, in an "eleventh-hour" attempt 

to gain A sf.ay o f  executi011 f o r  death row dcfcndonts, 

Petitioner has made a "bootstrap by association" claim 

to this Court, hoping to benefit  by the pending nature 

a f  a United States Supreme Court case. Aciams v. Wainwfight, 

11 FLW 79 (Fla., Fcbruary 26, 1386), Specifically, PeLi~ioner 

has maintained that the voir dire process, which resulted 

in the exclusian of two jurors, for cause, based on their 

express inability to impartially deliberate the question 

of Petitioner's guilt or innocence, resulted in the 

denia.1 a£ his CanetitutLonaL rights to a jury comprised 

o f  a fa i r  cross-examination of  the community, and/or 

due process. Petitioner hae thus desperately tried 

t o  e x t r a p ~ l a t e  and apply the narrgw holding of Gr!g% 

v. Mab.r,y, 758 F.2d 226 (8th Cir. 1985) Ceri bane.) , now - 
pending review before the U.S. Supreme Court, - L3,ckhart . - 
v, McCree, 106 S.Ct. 59 (Case No. 84-18651, to - his case. 

As in ather cases where capital defendants have improperly 

involccd t h c  30-callcd "Gfigdby-Ld~khdrt" - issue, when 

said issue has nn appl.icatic3n f.0 t h e i r  r.aPe, this Court 

should reject Petitioner' s claim. 

h y  claims relating to the excusal of  any of 

the jurors, at trial, for cause, are barred by petitioner's 

failure to raise or challenge the 'voie  -- dire process ,  

on the grounds that auch process "death-qualified" the 

jury, or rendered them "conviction-prone ,I1 in violation of 

Petitioner'e Sixth Amendment rights to an impartial 

j u r y .  - Funchess v .  W,ainwri~h.t, Case No. 68,412 Fla. 

April 17, 1982); - Thomas . . . . . . , v. Wainwrighg, 11 P l w  154 (Fla. 

A p r i l  7,  1986); Harich v. Wainwright, 11 FLW 111 ( F l a .  

March 17, 1986) ; Steinh.orst, v. Wainwrigl~t-, 477 So. 2d 

337 (Fla. 1985). Petitioner1$ argument and objections 

on appeal, to the excuaal of juror Reid, did not amount 



t o  sufficient preservation of  the argument and issue that 

Petitioner now urges. Bush V .  Sta-t.e, 431 60 .26  936, 

940 (Fla. 1 9 8 4 ) ,  Furthermore, no such claim, ar proffer 

of evidentiary support for such claim, was made aL t.rial. 

Witherspoon v.  I l l i n o i s ,  391 U.S. 510, 518 (1968); 

Grigaby , supra, at 232; Kennedy v, Wdirr.Wigh.C., 11 FLW 
l/ 65 (Fla. February 21, 1986) .-• 

Furthermore, as t o  the merits o f  the Grigdby- 

Lockhart claim, this Court has consistently rejected 

said claim, with regard to t he  exercise o f  both peremptory 

and for cause chaSlenges, for approximately eight years, 

from the dec i s ion  i n  Riley v ,  State ,  366 Sa.2d 19 (F2a. 

1978), to its most recent pronouncement in Tho-mas, e, 
on April 7, 1985. Thomas, dupr.aa, James v. Wainwright, 

I1 FLW 111 (F la . ,  March 14, 1986); 'Harfch, Guprat -- Adams 
v ,  Ma-, I1 FLW 79 (Fla., February 26, 1986); 

Kennedyv. Wainwright, 11 FLW 65 IFla. , February 12, 

1986); Dougan v. State, 470  So.2d 697 (F la .  1985); 

Caruthers v.  State, 465 So.2d 496 (Fla.  1985); ' Ma~&ard 

v. State ,  399 Sa.2d 973 (Flat 198l)i 'Riley, supra, 

It should also be noted that, with the exception of the 

Eighth Circuit i n  e i g s b y ,  @.ipr,a,z/ all other federal 

appeals cour t s  thac  have considered the ques t ion ,  have 

re jected Grigsbl/Lockbart:. Kennedy, dupr?, at 66; Maytin - 
v,Wa,i.nm.ighc, 770  F . 2 d  918, 938 (11th C i r .  19850: - 

McClesky v . ,  Kern& 753 F. 2d 877 (11th Cir, 1985) ; Jenkins 

v.,, ,Wainwright, 763 F.2d 1390 (11th Cir. 1985); Hutchins 

v. .  ? + J o , o m ,  730 F.2d 953 (4th Cir. 1984), application 

for vacation of s.r.atfant:ed, - U.S. - #  - S . C t .  -, 

78. L.Ed.2d 977 (1984). Bar,field v.  Harris, 719 F . 2 d  

 AS such Petitioner failed to establish a 
prima facie violation of the Sixth  Amendment requirement 
t h a t  juries i r l  cs.ilnl118l. cases be drawn Lrom a l a i r  cross- 
section of the community. See nuran v. Missouri, . '&39 
U.S. 357, 364 (1979) . 

2 '~ven  G r i  sb rejected the claim as it applied + to peremptory cha enges. 758 F.2d at 230. 



58 (4th Cir. 1983) ; Spenkellink v. Wa,inqr,i&, 578 F.2d 

582, 591-599 (5th C i r .  1978), - cert. deaied,,  440 U , S ,  

976 (1979). 

Mose significantly, however, i a  the unequivocal 

factual distinctions between 'Grigsby/LockBart, and the - - 
present case, such that the limited Griesby holding, 

has no application whatsoever hefein. Said holding i s  

limited in scope, by the express language in the 

opinion to those potential jurors who are excluded fram 

a capital jury, based on their attitudes against the 

death penalty, despite the fact that such jurors might 

rwver L l i e l e~  u te capable o r  iurpar ~ially deLerarirririg a 

defendant's guilt or innocence, at the trial phase. 

Grigsby, a t  232 .  This is unequivocally substantiated, 

by the G r i g s k  court's  reference to, and dofinition 

of, the subject class of potential capital jurors, as 

those who could not vote for or consider the death penalty. 

Gr,igsb, at 228, n. 2; 231, n. 8; 232. The '% 

majority directly conceded that, under different factual 

circumstances than those in 'Grigsby , it was 

that a state could properly exclude jurors far cause who 

"will not abide by cheir oath," or who could ,dot - "decide 
guilt-innocence on the basis of the law and evidence 

presented." Gfigdbx,  at 239, n. 27 .  This Court has 

clearly noted such distinctions, and the limits of ' G t t g s k  

based on these factual differences. Funchess - 7  - ~ d p r g ;  

Thomas, supra; Harich, supra. 

The United States Supreme Court, and this Court, 

have stated that exclusion of a juror for cause, based 

on attitudes against the death penalty, is a p p ~ o p ~ i a t e ,  

wheh.i such views have been found to "prevent or substantially 

impair" 3uch  juror'^ impartiality, in discharging his; or 

her duties as a juror, based on their oath,  the law, 

and the court's instructions, -. WaLnwrighc v, Wirt, 469 

U.S. - , 105 Sect. 844, 83 L.Ed.2d 8 4 1  (1985); Cave,v. S t a t e ,  



476 So.2d 180, 183-185, n, 2 (Fla. 1985). The Record 

demonatrates that juror Reid initially stated she 

could not accept the responsiblity of condelnning a person 

CC) dearh, and LhaL Lt~Lbi  ~ ~ i t l d t !  Z I ~ L  " U L I Y ~ Y ~ I I  M ~ U U L  w t s i g l ~ i ~ + ,  

Petitioner's guilt or innocence, (R, 51, 52). She openly 

acknowledged chat this could create a "problem" f o r  her ,  

and t h a t  auch feelings wou1d"override" in her consideration 

of the case.  (R, 53). Finally, Reid unequivocally and 

flatly stated she could _- not set aside said feelings, 
could not "live" with sending someone to the electric 

chair, and t h a t  as,.? result, she could not - put sympathy 
far Petitioner out of her mind'and follow the 1 . a ~  as Charged, 

(R, 55-57) (emphasis added).  Juror Thompson similarly 

flatly stated that, with the possibility of the death 

penalty, he could not f i n d  Petitioner guilty, regardless 

of the evidence. (R,  252). This clear inability to 

impartially determine Petitioner's guilt or innocence, 

cannot possibly be equated with the factual context o f  

Grigsby, and thus the pending LocKh,drt case could have 

no possible application or effect herein. Furiehess, 

supra; - ,  Thomas, dt ipra .  In effect, Petitioner is re-arguing 

the merits of the propriety of the trial court's excusals 

for cause under the Witt - standard, on different grounds, 

in his habeas action, which this Court has repeatedly 

declined to entertain aa n d e f a c t o  second direct appeal.  

Thonys; Steinhatst; Johnson. It should be noted that 

Petitioner's counsel. - did in fact challenge Reid's excusal, 

by the trial court, on appeal, on the appropriate legal 

theory and case law, - actually applicable to the facts. 

Bush, supra, at 940; Steinhorst; Ruffin; aee also Keqtledy - - 
v. Waj-nwriaht , supra. 

~etitioner's efforts to hitch his wagon to the  

train of death penalty defendants who have sought to 

utilize Lockhart to stall. the state's execution of a 

l ab fu l ly  imposed punishment should be rejected. Petitioner 



received a fair trial from jurors carefully selected by 

both the prosecutor and defense counsel because of their - 
stared desire and ability to render judgment on guilt: 

and penalty solely upon the circumstances of the case 

as presented through the evidence and the law as explain~d 

to them by the judge. F e c f t i o n a r  had nc crbject;ions t o  

the process of the jury selection for the i n t e r v e n i n g  

years before - Lockhart. -. , , ,  . , - His efforts t a  now magically 

transform a factually incamparable case t o  fit the --- Cddkhdrt 

umbrella should be r e j e c t e d  a3 an eleventh hour grasping 

at straws. 



CONCLUSION 

Based on the foregoing Respondent respectfully 

requests that this Court DENY Petitioner's Petition fo r  

Writ o f  Habeas Corpus, Request for Stay of Execution, and 

the Peti tion for any and other extraordirlary relief. 

Respectfully submitted, 

J I M  SMITH 
Attorney General 
Tallahassee, Florida 32301 

RICHARD G. BARTMON 
Assistant Attorney General 
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