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INTRODUCTION 

P e t i t i o n e r ,  M e t r o p o l i t a n  Dade County F a i r  Housing and 

Appeals  Board, s h a l l  be r e f e r r e d  t o  h e r e i n  as " P e t i t i o n e r "  

o r  " t h e  Board" .  The M e t r o p o l i t a n  Dade C o u n t y  B o a r d  o f  

C o u n t y  C o m m i s s i o n e r s  s h a l l  be r e f e r r e d  t o  a s  " t h e  

Commission.  " R e s p o n d e n t ,  S u n r i s e  V i l l a g e  M o b i l e  Home 

P a r k ,  I n c . ,  w i l l  be r e f e r r e d  t o  as "Respondent" .  Amicus 

c u r i a e ,  F l o r i d a  M a n u f a c t u r e d  H o u s i n g  A s s o c i a t i o n ,  I n c  . 
s h a l l  be r e f e r r e d  t o  a s  " t h e  FMHA" . 

STATEMENT OF THE CASE AND FACTS 

A m i c u s  c u r i a e ,  F l o r i d a  M a n u f a c t u r e d  H o u s i n g  

A s s o c i a t i o n ,  I n c . ,  a d o p t s  t h e  s t a t e m e n t  o f  t h e  case and 

f a c t s  as s e t  f o r t h  i n  t h e  b r i e f  o f  t h e  Respondent ,  S u n r i s e  

V i l l a g e  Mobile  Home P a r k ,  I n c .  
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QUESTION ON APPEAL 

Under  t h e  p r i n c i p l e s  e n u n c i a t e d  i n  White E g r e t  

Condominium, Inc .  v.  Frankl in ,  379 So.2d 746  l la. 1979) ,  

i s  Chapter 1 1 A ,  Sec t ion  llA-3 of t h e  Code of Metropol i tan 

Dade County an  u n c o n s t i t u t i o n a l  e x e r c i s e  of t h e  county 

c o m m i s s i o n ' s  p o l i c e  powers  i n s o f a r  a s  t h e  o r d i n a n c e  

p r o h i b i t s  reasonable  age d i s c r i m i n a t i o n  i n  housing? 

SUMMARY OF ARGUMENT 

Although due process  c o n s i d e r a t i o n s  do no t  p r e c l u d e  

t h e  e x e r c i s e  o f  t h e  p o l i c e  power by a  governmental e n t i t y  

such a s  Dade County, t h e  e x e r c i s e  of t h i s  power i s  l i m i t e d  

t o  enactments which secure  t h e  h e a l t h ,  s a f e t y  morals and 

g e n e r a l  w e l f a r e  o f  t h e  p u b l i c  a n d  t h a t  d o  n o t  

u n r e a s o n a b l y ,  u n n e c e s s a r i l y  o r  unduly  i m p a i r  p r i v a t e ,  

persona l  or p rope r ty  r i g h t s .  G r i f f i n  v .  Sharpe, 65 So.2d 

751  la. 1 9 5 3 ) ;  B l i t c h  v .  C i t y  o f  Ocala,  195 So. 406 

( 1 9 4 0 ) ;  F l o r i d a  Accountants Assoc ia t ion  v.  Dandelake, 98 

So.2d 323 ( F l a .  1957) .  An ord inance  wi th  an unduly broad 

sweep  t h a t  i n v a d e s  p r o t e c t e d  f reedoms c a n n o t  s u r v i v e  

c o n s t i t u t i o n a l  s c r u t i n y  unde r  t h e  due p r o c e s s  c l a u s e .  

Griswold v .  Connect icut ,  381 US 479, 85 S.Ct.  1678, 14 L.  

Ed.2d 510 (1965) ;  Sawyer v .  Sandstrom, 615 F.2d 311 ( 5 t h  

C i r .  1980) .  

C h a p t e r  1 1 A ,  S e c t i o n  l l A - 3 ,  Dade C o u n t y  Code, 

u n c o n s t i t u t i o n a l l y  impai r s  t h e  e x i s t i n g  c o n t r a c t  between 

t h e  R e s p o n d e n t  a n d  h i s  t e n a n t s  by  p r o h i b i t i n g  t h e  

-2- 
HABEN. PARKER. SKELDING. COSTIGAN. MCVOY & LABASKY 

TALLAHASSEE. FLORIDA 



c o n t i n u a t i o n  and e n f o r c e m e n t  o f  t h e  a g e  r e s t r i c t i o n s  

c o n t a i n e d  i n  t h e i r  l e a s e  a n d  r u l e s  a n d  r e g u l a t i o n s  

p r e v i o u s l y  a g r e e d  t o  b y  t h e  p a r t i e s .  T h e s e  r u l e s  a r e  

e n t i t l e d  t o  t h e  same s a n c t i t y  a s  any  o t h e r  c o n t r a c t  

d e a l i n g  w i t h  r e s t r i c t i o n s  upon t h e  u s e  o f  l a n d  such  a s  

r e s t r i c t i v e  c o v e n a n t s  and condominium a g r e e m e n t s .  S e e  

Hidden Harbor E s t a t e s ,  I n c .  v .  Basso, 393 So.2d 637 ( F l a .  

4 t h  DCA, 1 9 8 1 ) ;  R i l e y  v .  S t o v e s ,  526 P2d 747 ( ~ r i z .  App. 

1 9 7 4 ) ;  G r i f f i n  v .  Sharpe ,  s u p r a .  

I n  p r o h i b i t i n g  t h e  enforcement  o f  t h e  a g r e e d  upon age  

r e s t r i c t i o n s ,  t h e  s u b j e c t  o r d i n a n c e  i m p a i r s  t h e  c o n t r a c t  

o f  t h e  p a r t i e s  f a r  beyond  t h e  minimal d e g r e e  t o l e r a t e d  

under  F l o r i d a  l a w  by s e r v i n g  t o  c h a n g e  t h e  s u b s t a n t i v e  

r i g h t s  o f  t h e  p a r t i e s .  Pomponia v .  C l a r i d g e  o f  Pompano 

Condominium I n c . ,  783 So.2d 774  la. 1 9 7 9 ) ;  Dewberry v .  

Auto-Owners I n s u r a n c e  Co.,  363 So.2d 1072 ( F l a .  1 9 7 8 ) .  

Absent  t h e  need t o  s a f e g u a r d  some v i t a l  p u b l i c  i n t e r e s t ,  

l e g i s l a t i o n  i m p a i r i n g  c o n t r a c t s  c a n n o t  s t a n d ,  e s p e c i a l l y  

where t h e  l e g i s l a t i o n  i s  n o t  r e a s o n a b l e  and a p p r o p r i a t e  t o  

t h e  p u b l i c  p u r p o s e  a s s e r t e d .  Home B u i l d i n g  and  Loan 

A s s o c .  v .  B l a i s d e l ,  290 US 398 ,  54 S . C t .  231 ( 1 9 3 4 ) ;  

Un i t ed  S t a t e s  T r u s t  Co. v .  New J e r s e y ,  431 US 1, 97 S .Ct .  

1505 ( 1 9 7 7 ) .  The s u b j e c t  o r d i n a n c e  f a i l s  i n  a l l  r e s p e c t s  

under  t h i s  a n a l y s i s  and under  t h e  p r i n c i p l e s  s e t  f o r t h  by 

t h i s  C o u r t  i n  White  E g r e t  Condominium I n c .  v .  F r a n k l i n ,  

379 So.2d 346  la. 1 9 7 9 ) .  
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Similarly,  Chapter 11A, Section llA-3, in f r inges  upon 
I 

t he  r i g h t s  of the  Respondent and h i s  tenants  t o  use t h e i r  

property a s  they des i re :  t o  l i v e  together i n  a  community 

l imited t o  adu l t s  over the  age of fo r ty  years without the  

problems and d i s t r a c t i o n s  t h a t  a r i s e  with t he  presence of 

chi ldren o r  younger a d u l t s .  These p r o p e r t y  r i g h t  a r e  

subject  t o  impairment o r  l im i t a t i on  under the  po l ice  power I 
only where t h a t  l i m i t a t i o n  i s  reasonably  necessa ry  t o  

secure the  general welfare of t he  publ ic .  Coca-Cola Co. I 
v. Department of Citrus,  406 So.2d 1079 (F l a .  1981). App. 1 
d i s .  456 US 1002 (1982).  The subject  ordinance bears  no 

such reasonable re la t ionsh ip  t o  any public  purpose o r  t o  I 
t h e  p u b l i c  w e l f a r e  and i s  c o n t r a r y  t o  t h e  e x p r e s s  

recognition by t h i s  Court t h a t  age r e s t r i c t i o n s  
such as I 

t he  one i n  question serve a legi t imate  purpose and thereby 

bene f i t  t he  public  welfare.  White Eqret Condominium Inc. 

v.  Franklin, supra. 

Final ly,  the  subject  ordinance unduly in f r inges  upon 

r i g h t s  of associa t ion by proh ib i t ing  persons  wishing t o  

l i v e  t o g e t h e r  i n  a  r e t i r e m e n t  community f r e e  from the  1 
problems and d i s t r a c t i o n s  t h a t  i n e v i t a b l y  a r i s e  w i t h  

ch i ld ren  o r  younger adu l t s .  The ordinance un jus t i f i ab ly  

i n t e r f e r e s  with these  person 's  r i g h t s  t o  form and preserve 

c e r t a i n  forms of personal re la t ionsh ips  and r e a l i z e  t he  

emotional enrichment derived therefrom or  t o  simply be l e t  

alone. Roberts v .  United S t a t e s  Jaycees, 

L.  Ed.2d 462, 104 S.Ct. (1984); City of Pompano Beach 
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v .  Capalbo,  455 So.2d 468  la. 4 t h  DCA 1 9 8 4 ) ,  c e r t .  den .  

461 So.2d 113   l la. 1 9 8 5 ) .  

The c o u r t s  below have  p r o p e r l y  a p p l i e d  t h e  d e c i s i o n  

o f  t h i s  Cour t  i n  White E g r e t  Condominium I n c .  v .  F r a n k l i n ,  

s u p r a ,  t o  t h e  f a c t s  of t h i s  case. Although t h e  f a c t s  o f  

t h e  two c a s e s  a r e  n o t  i d e n t i c a l  i n  t h a t  White E g r e t  d i d  

n o t  i n v o l v e  a l e g i s l a t i v e  p r o h i b i t i o n  a g a i n s t  a g e  

d i s c r i m i n a t i o n  i n  h o u s i n g ,  t h e  p r i n c i p l e s  s e t  f o r t h  i n  

t h i s  C o u r t ' s  o p i n i o n  mandate  the  r e s u l t  r e a c h e d  b y  t h e  

c o u r t s  below. 

I n  White E g r e t  t h i s  Cour t  r e c o g n i z e d  t h a t  a g r e e d  upon 

a g e  r e s t r i c t i o n s  i n  h o u s i n g  a r r a n g e m e n t s  i m p l i c a t e  

c o n s t i t u t i o n a l  p r o t e c t i o n s  i n v o l v i n g  c o n t r a c t s ,  p r o p e r t y ,  

f r e e d o m  o f  c h o i c e  and  a s s o c i a t i o n .  T h i s  Cour t  f u r t h e r  

r e c o g n i z e d  t h e  r e a s o n a b l e n e s s  o f  s u c h  r e s t r i c t i o n s  and 

f o u n d  t h e m  t o  b e  r a t i o n a l l y  r e l a t e d  t o  a p e r m i s s i b l e  

o b j e c t i v e  w i t h o u t  i n f r i n g i n g  upon any fundamenta l  r i g h t s .  

I n  l i g h t  o f  t h e s e  c o n s i d e r a t i o n s ,  it c a n n o t  b e  s a i d  t h a t  

a n  o r d i n a n c e  p r o h i b i t i n g  t h e  e x e r c i s e  o f  c o n s t i t u t i o n a l l y  

p r o t e c t e d  a c t i v i t y  t h a t  s e r v e s  t h e  p u b l i c  w e l f a r e  h a s  any 

r a t i o n a l  b a s i s  or i s  r e a s o n a b l y  r e l a t e d  t o  a l e g i t i m a t e  

p u b l i c  p u r p o s e .  
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ARGUMENT 

CHAPTER 1 1 A ,  SECTION 11A-3 ,  CODE OF 
METROPOLITAN DADE COUNTY, CONSTITUTES AN 
UNCONSTITUTIONAL EXERCISE OF THE COUNTY'S 
POLICE POWER. 

A. Chap te r  1 1 A ,  S e c t i o n  llA-3, Code o f  
M e t r o p o l i t a n  Dade County V i o l a t e s  
t h e  Due P r o c e s s  P r o t e c t i o n s  o f  t h e  
F e d e r a l  and S t a t e  C o n s t i t u t i o n s .  

The F i f t h  and F o u r t e e n t h  Amendments t o  t h e  Uni t ed  

S t a t e s  C o n s t i t u t i o n  and  A r t i c l e  I ,  S e c t i o n  9  o f  t h e  

F l o r i d a  C o n s t i t u t i o n  p r o h i b i t  t h e  d e p r i v a t i o n  o f  a 

p e r s o n ' s  l i f e ,  l i b e r t y  o r  p r o p e r t y  w i t h o u t  d u e  p r o c e s s  o f  

1aw. l  Although t h e  due  p r o c e s s  c l a u s e s  o f  t h e  F e d e r a l  and 

S t a t e  C o n s t i t u t i o n s  do  n o t  p r e c l u d e  t h e  e x e r c i s e  b y  t h e  

s t a t e  o f  i t s  p o l i c e  power t o  s e c u r e  t h e  h e a l t h ,  s a f e t y ,  

mora l s  and g e n e r a l  w e l f a r e ,  t h e  d u e  p r o c e s s  l i m i t a t i o n s  o f  

t h e  s t a t e  a n d  f e d e r a l  c o n s t i t u t i o n s  c o n s t i t u t e  a 

l i m i t a t i o n  upon t h a t  p o l i c e  power. G r i f f i n  v .  Sharpe ,  65 

S o . 2 d  751 ( F l a .  1 9 5 3 ) ;  B l i t c h  v .  C i t y  o f  O c a l a ,  195 So. 

406,142 F l a .  612 ( 1 9 4 0 ) .  Thus, a n  e x e r c i s e  o f  t h e  p o l i c e  

power which i s  u n r e a s o n a b l e ,  u n n e c e s s a r y  o r  which unduly 

i m p a i r s  p r i v a t e ,  p e r s o n a l  o r  p r o p e r t y  r i g h t s  v i o l a t e s  due 

l ~ h e  i d e n t i c a l  s t a n d a r d s  a r e  a p p l i e d  t o  due  p r o c e s s  
a n a l y s e s  under  b o t h  s t a t e  and f e d e r a l  c o n s t i t u t i o n s  and  
d u e  p r o c e s s  c o n s i d e r a t i o n s  under  b o t h  c o n s t i t u t i o n s  w i l l  
b e  d i s c u s s e d  t o g e t h e r .  See,  F l o r i d a  Canners  A s s o c i a t i o n  
v .  S t a t e  Department  of  C i t r u s ,  371 So.2d 503  l la. 2d DCA 
1 9 7 9 ) .  
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process of law. Florida Accountants' Association v. 

Dandelake, 98 So.2d 323 (Fla. 1957). 

Under the due process restraints, statutes regulating 

private, personal or property rights must bear a rational 

relationship to a legitimate state interest which serves 

to protect the public and be reasonably designed to 

correct a condition adversely affecting the public good. 

Dade County Consumer Advocate's Office v. Department of 

Insurance, 457 So.2d 495  la. 1st DCA, 1984), affd. 11 

FLW 240 (F'la. 1986). When judged against this standard 

Section llA-3 must fail. There is no rational relation to 

protecting the public welfare and unreasonably and 

unnecessarily impairs constitutionally protected rights of 

contract, property, association and privacy. 

Additionally, constitutional due process protections 

are implicated by the overbroad sweep of the subject 

ordinance. Under this analysis, even if a statute or 

ordinance can be said to meet a legitimate legislative 

objective, it may unduly and unnecessarily infringe upon 

constitutionally protected activities and thereby violate 

due process protections. 

United States Supreme Court recognized the 

limitations imposed upon the ordinances which invade 

constitutionally protected areas in Griswold v. 

Connecticut, 381 U.S. 479, 85 S Ct. 1678, 14 L.Ed.2d 510 

( 1965) stating: 

Such a law cannot stand in light of the 
familiar principle, so often applied by this 
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Court, that a governmental purpose to control 
or prevent activities constitutionally subject 
to state regulation may not be achieved by 
means which sweep unnecessarily broadly and 
thereby invade the area of protected freedoms. 

Thus, even where the ultimate purpose of an ordinance I 
may be acceptable or laudatory, an overly broad sweep may 

be unjustified by any compelling state interest and render 

the subject ordinance unconstitutional. Sawyer v. 

Sandstrom, 615 F.2d 311 (5th Cir. 1980), (declaring Dade 

County's loitering ordinance unconstitutional). Also see 

Record Revolution No. 6, Inc. v. City of Parmer, 

916 (6th Cir. 1980); Dyke v. School Board of Orange 

County, Florida, 650 F.2d 783 (5th Cir. 1981). 

These identical principles have been applied to a 

case involving housing ordinances restricting the class of 

members and family permitted to reside in a dwelling with 

the resulting conclusion that such an ordinance is 

unconstitutional as violative of due process by infringing 

upon constitutionally protected interests such as familial 

association. I 
B. Chapter 11A, Section llA-3, Code of 
Metropolitan Dade County Impairs the Con- 
stitutionally Protected Right to Contract. 

In Florida, the right to contract is a most valuable 

right entitled to a high degree of protection, =I  
exrel Fulton v. Ives, 167 So. 394 (Fla. 1936), 

and I 
virtually no degree of contract impairment is tolerated. 

Pomponio v. Claridge of Pompano Condominium, Inc., 
378 1 
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Ehrman, 316 S o . 2 d  557  la. 1 9 7 5 ) .  Thus ,  l e g i s l a t i o n  

w h i c h  s e r v e s  t o  r e w r i t e  a c o n t r a c t  o r  c h a n g e  t h e  

s u b s t a n t i v e  r i g h t s  o f  t h e  p a r t i e s  t o  a n  e x i s t i n g  c o n t r a c t  

o r  w h i c h  i n  a n y  way d e t r a c t s  f r o m  t h e  v a l u e  o f  t h e  

c o n t r a c t  c a n n o t  s u r v i v e  s c r u t i n y  u n d e r  d u e  p r o c e s s  

c o n s i d e r a t i o n s  o f  A r t i c l e  I ,  S e c t i o n  10  o f  t h e  F l o r i d a  

C o n s t i t u t i o n  o r  A r t i c l e  I,  S e c t i o n  1 0  o f  t h e  U n i t e d  S t a t e s  

C o n s t i t u t i o n .  Dewberry v .  Ardo-Owners I n s u r a n c e  Company, 

363 So.2d 1077  la. 1 9 7 8 ) ;  Manning v .  T r a v e l e r s  I n s u r a n c e  

Company, 250 So.2d 872  l la. 1 9 7 1 ) .  I t  h a s  been  s t a t e d  

t h a t  : 

When a l a w f u l  c o n t r a c t  i s  i n  e x i s t e n c e  
r e g u l a t i n g  p r o p e r t y  r i g h t s  and p r o p e r t y  r i g h t s  
have  been  a c q u i r e d  and v e s t e d  by a u t h o r i t y  o f  
law, s u b s e q u e n t  l e q i s l a t i o n  c a n n o t  d i v e s t  t h e  
r i g h t s .  Mahood v-. Bessemer  P r o p e r t i e s ,  18 
So.2d 775, 779  l la. 1 9 4 4 ) .  

T h u s ,  a n  i n t r u s i o n  i n t o  e x i s t i n g  c o n t r a c t s  t h r o u g h  

l e g i s l a t i o n  c a n  o n l y  s u r v i v e  i f  t h a t  l e g i s l a t i o n  i s  

r e a s o n a b l e  and a p p r o p r i a t e  t o  t h e  end o f  s a f e g u a r d i n g  t h e  

v i t a l  i n t e r e s t s  o f  t h e  p u b l i c  r e g a r d l e s s  o f  w h e t h e r  t h e  

i n t r u s i o n  i n t o  t h e  c o n t r a c t  i s  i n c i d e n t a l ,  d i r e c t ,  o r  

i n d i r e c t .  Home B u i l d i n g  and Loan Assoc. v .  B l a i s d e l l ,  290 

US 398, 54 S.  C t .  231 (1934)  . Even t h e n ,  t h e  e x i s t e n c e  o f  

a n  i m p o r t a n t  p u b l i c  i n t e r e s t  may n o t  b e  s u f f i c i e n t  t o  

overcome t h e  l i m i t a t i o n s  o f  t h e  c o n t r a c t  c l a u s e  where t h e  

l e g i s l a t i o n  i s  n o t  "upon r e a s o n a b l e  c o n d i t i o n s  and o f  a 

c h a r a c t e r  a p p r o p r i a t e  t o  t h e  p u b l i c  purpose  j u s t i f y i n g  i t s  

a d o p t i o n .  Un i t ed  S t a t e s  T r u s t  C o .  v .  New J e r s e y ,  431 US 

1, 21-22, 97 S .Ct .  1505, 1517-18 ( 1 9 7 7 )  ( c i t e d  t o  w i t h  
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a p p r o v a l  i n  Pompanio v .  C l a r i d g e  o f  Pompano Condominium, 

I n c . ,  s u p r a .  

I n  t h e  i n s t a n t  c a s e ,  t h e  Respondent  has c o n t r a c t e d  

w i t h  i t s  t e n a n t s ,  v i a  l e a s e s  a n d  t h r o u g h  t h e  r u l e s  
and I 

r e g u l a t i o n s  o f  t h e  p a r k ,  t o  p r o v i d e  the  r e t i r e m e n t  s e t t i n g  

t h e y  d e s i r e .  E s t a b l i s h i n g  t h i s  r e t i r e m e n t  s e t t i n g  

n e c e s s a r i l y  r e q u i r e s  a g e  l i m i t a t i o n s  s u c h  as  b e i n g  

c h a l l e n g e d .  Thus, there e x i s t s  between t h e  Respondent  and 

h i s  t e n a n t s  a  c o n t r a c t u a l  o b l i g a t i o n  r e g a r d i n g  
the I 

o p e r a t i o n  o f  the  mobi le  home p a r k  t h a t  i s  no less b i n d i n g  

- t h a n  e x p r e s s  p r o v i s i o n s  i n  a  lease, i n  a d e c l a r a t i o n  o f  

condominium o r  b y l a w s ,  o r  i n  r e s t r i c t i v e  c o v e n a n t s  

c o n t a i n e d  i n  a deed .  Under F l o r i d a  l a w ,  the Respondent  i n  

t h i s  c a s e  may w e l l  be s u b j e c t  t o  a s u i t  i n  s p e c i f i c  I 
p e r f o r m a n c e  o r  f o r  i n j u n c t i v e  r e l i e f  s h o u l d  he f a i l  t o  

e n f o r c e  t h e  r u l e s  i n  t h i s  p a r k  p e r t a i n i n g  t o  a g e .  

P e t i t i o n e r ,  h o w e v e r ,  s e e k s  t o  c h a n g e  the  s u b s t a n t i v e  

r i g h t s  o f  the p a r t i e s  t o  t h i s  c o n t r a c t  by  r e q u i r i n g  
the I 

Respondent  t o  a c c e p t  p e r s o n s  under  the a y e  o f  40 i n t o  i t s  

mobile  home p a r k .  I 
The c o u r t s  o f  t h i s  s t a t e  and o t h e r s  h a v e  r e p e a t e d l y  

r e c o g n i z e d  the r i g h t s  of  p a r t i e s  t o  se t  r e s t r i c t i o n s  b y  

c o n t r a c t  b e t w e e n  t h e m s e l v e s  p e r t a i n i n g  t o  t h e  u s e  o f  

p r o p e r t y .  A s  r e c o g n i z e d  by the Cour t  i n  Hidden Harbor 

Es ta tes ,  I n c .  v .  Basso, 393 So.2d 637  l la. 4 t h  DCA 1981) :  

Such r e s t r i c t i o n s  are v e r y  much i n  the  n a t u r e  
o f  c o v e n a n t s  runn ing  w i t h  t h e  l a n d  and t h e y  
w i l l  n o t  be i n v a l i d a t e d  a b s e n t  a showing t h a t  
t h e y  are  whol ly  a r b i t r a r y  i n  t h e i r  a p p l i c a t i o n  
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in violation of public policy or that they 
abrogate some fundamental constitutional 
right. 

These same principles have been applied to use 

restrictions contained in condominium agreements 

pertaining to age, White Egret Condominium, Inc. v. 

Franklin, 379 So.2d 346 (Fla. 1979); Starlake North 

Commodore Association, Inc. v. Parker, 423 So.2d 503  la. 

3d DCA 1982); Pacheo v. Lincoln Palace Condominium, 410 

So.2d 573  la. 3d DCA 1982); Coquina Club v. Mantz, 342 

So.2d 112  la. 2d DCA 1977), and restrictive covenants in 

deeds applying the same restrictions. Riley v. Stoves, 

526 P.2d 747 (~riz. App. 1974). There is no reason why 

the same principles should not be applied to mobile home 

parks where the parties achieve the same use restriction 

via a lease or rules and regulations. In all of these 

situations the use restrictions achieve the sanctity of 

contracts that cannot be abrogated by legislative act 

without violating constitutional provisions relating to 

obligation of contracts and due process of law. Griffin 

v. Sharpe, supra.2 

2 ~ h e  legislature has explicitly recognized the rights 
of park owners and horne owners to adopt reasonable rules 
arid regulations governing the operation of the park, 
includiny the rules related to the qualifications of 
prospective tenants. Cite to Sections 723.022, 723.023, 
723.031. 723.035 and 723.059. F.S. This Court in White 
Eqret Condominium, Inc. v. Franklin, supra, gave 
considerable weight to similar statutory guarantees 
contained in $718.112 (3 ) ,  F. S. in upholdirlg identical age 
restrictions in the condominium setting. The preemptive 
effect of such statutory quarantees demand consideration - - 
as well. Campbell v. Monroe Co., 426 So.2d 1158  la. 3d 
DCA 1983 ) . 
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C.  Chap te r  1 1 A ,  S e c t i o n  1lA-3, Code o f  
M e t r o p o l i t a n  Dade County i s  V i o l a t i v e  o f  
The C o n s t i t u t i o n a l l y  P r o t e c t e d  R i g h t s  
o f  P e r s o n s  t o  Determine  t h e  Use o f  P r o p e r t y .  

J u s t  a s  t h e  F l o r i d a  and Uni t ed  S t a t e s  C o n s t i t u t i o n s  

r e c o g n i z e  t h e  s a n c t i t y  o f  c o n t r a c t s ,  a l s o  r e c o g n i z e d  i s  

t h e  r i g h t  o f  an  i n d i v i d u a l  t o  d e t e r m i n e  t h e  u s e  o f  h i s  o r  

h e r  r e a l  p r o p e r t y .  P a l m  Beach M o b i l e  Homes, I n c .  v .  

S t rong ,  300 So.2d 881  la. 1 9 7 4 ) .  These p r o p e r t y  r i g h t s  

a r e  s u b j e c t  o n l y  t o  t h e  f a i r  e x e r c i s e  o f  t h e  p o l i c e  power 

t o  e s t a b l i s h  r e g u l a t i o n s  t h a t  are r e a s o n a b l y  n e c e s s a r y  t o  

s e c u r e  t h e  g e n e r a l  w e l f a r e  o f  t h i s  s t a t e .  10  F l a .  J u r . 2 d 1  

C o n s t i t u t i o n a l  Law, 9220,  p a g e  407 ( 1 9 7 9 ) .  Thus, the  

P e t i t i o n e r  m a y  i n t e r f e r e  w i t h  t h i s  a n d  o t h e r  

c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t s  under  t h e  p o l i c e  power  

d o c t r i n e  o n l y  i f  t h e  i n t e r f e r e n c e  b e a r s  a  r e a s o n a b l e  

r e l a t i o n s h i p  t o  t h e  p u b l i c  s a f e t y ,  h e a l t h ,  m o r a l s  and  

g e n e r a l  w e l f a r e .  Coca  C o l a  Company v .  D e p a r t m e n t  o f  

C i t r u s ,  406 So.2d 1079  l la. 1 9 8 1 ) ,  a p p e a l  d i s m i s s e d  456 

U.S. 1002 ( 1 9 8 2 ) .  

I n  t h e  i n s t a n t  c a s e ,  R e s p o n d e n t  w i s h e s  t o  u s e  i t s  

p r o p e r t y  i n  o r d e r  t o  o p e r a t e  a m ~ b i l e  home p a r k  r e s t r i c t e d  

t o  r e t i r e d  a d u l t s  o v e r  t h e  a g e  o f  f o r t y .  I n d i v i d u a l  

t e n a n t s  h a v e  l i k e w i s e  c h o s e n  t o  e x e r c i s e  t h e  p r o p e r t y  

r i g h t s  t h e y  p o s s e s s  i n  t h e i r  homes and i n  t h e  l o t s  t h e y  

r e n t  from t h e  Respondent  by l o c a t i n g  i n  t h i s  a d u l t - o n l y  

p a r k  and by r e l y i n g  upon t h e  r e s t r i c t i o n s  imposed by t h e  

R e s p o n d e n t .  However,  t h e  e x e r c i s e  o f  t h e s e  p r o p e r t y  

r i g h t s  a s  d e s c r i b e d  c a n  o n l y  b e  i n f r i n g e d  upon by t h e  
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county if the restriction is necessary for the general 

welfare. Petitioner does not assert and there does not 

appear to be any reasonable basis to allege or establish 

that this regulation is harmful to the general welfare or 

otherwise repugnant to constitutional principles. To the 

contrary, this Court has approved age restrictions in 

housing and has found them to be rationally related to a I 
permissive state objective and in furtherance of the) 

public welfare. White Egret Condominium, Inc. v. 

Franklin, supra. 

Also contrary to Petitioner's concept of the general 

welfare, it is apparent that there exists a considerable 

demand for housing containing age restrictions 
in light I 

of the large number of housing arrangements that include 

such restrictions, such as mobile home parks, condominiums 

and apartments, both in Dade County and statewide. 

In light of this fact, it is difficult to perceive 

how Petitioner can rationally argue that the ordinance in 

question furthers public safety, public welfare, public 

morals or public health. One must certainly question 

whether the residents of the communities effected by this 

ordinance would consider their general welfare to be 

served by allowing single persons, unmarried couples or 

others within interests completely divergent from those 

existing in the community to enter the community and 

disrupt the existing use of the property. 

HABEN. PARKER. SKELDIA~-C~STIGAN.  M c v o Y  & LABAsKY 
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D. Chapter 11A, Section llA-3, Code of 
Metropolitan Dade County Violates 
Constitutionally Protected Rights 
of Association. 

Also infringed upon by the ordinance in question are 

the rights of association which necessarily follow when 

citizens come together to live in a community. 

Most recently the Court has given recognition to the 

rights of persons to associate together for purposes that 

are not otherwise constitutionally repugnant. In Roberts 

v. United States Jaycees, 468 U.S. , 82 L. Ed.2d 462, 

104 Sup. Ct. -- (1984 ) , the Supreme Court recognized 
that : 

. . .because the Bill of Rights is designed to 
secure individual liberty, it must afford the 
formation and preservation of certain kinds of 
highly personal relationships a substantial 
measure of sanctity from unjustified 
interference by the state. . .Moreover the 
constitutional shelter afforded such 
relationships reflects the realization that 
individuals draw much of their emotional 
enrichment from close ties with others. 
Protecting these relationships from 
unwarranted state interference therefore 
safeguards the ability independently to define 
one's identify that is essential to any 
concept of liberty. 

Although it cannot be asserted that the right to 

associate is absolute, the imposition of restrictions upon 

the rights of association may be limited to instances 

where the discrimination involves a protected class such 

as race or sex or where there exists "the importance, both 

to the individual and to society, of removing the barriers 

to economic advancement and political and social 
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i n t e g r a t i o n  t h a t  h a v e  h i s t o r i c a l l y  p l a g u e d  c e r t a i n  

disadvantaged groups,  i nc lud ing  women. " 82 L . Ed. 2d a t  

I n  t h e  i n s t a n t  case ,  however, a  suspec t  c l a s s  i s  n o t  

involved and t h e r e  e x i s t s  no compell ing i n t e r e s t s  such a s  

t h e  r e m o v a l  o f  b a r r i e r s  t o  economic  advancement  t o  

m i t i g a t e  a g a i n s t  t h e  p r o t e c t i o n  o f  t h e s e  r i g h t s  o f  

a s s o c i a t i o n .  I n s t e a d ,  t h e  o r d i n a n c e  i n  q u e s t i o n ,  a s  

a p p l i e d  t o  t h e  c i rcumstances  of  t h e  i n s t a n t  c a s e  and t o  

t h e  l a r g e  number of r e t i r e m e n t  communities l o c a t e d  i n  Dade 

County, s e r v e s  t o  dep r ive  i n d i v i d u a l s  seeking t o  r e s i d e  i n  

r e t i r e m e n t  communities of t h e  r i g h t  t o  a s s o c i a t e  t o g e t h e r  

i n  t h e  manner. i n  which t h e y  c h o o s e  and  r e a l i z e  t h e  

e m o t i o n a l  e n r i c h m e n t  t h a t  w i l l  i n e v i t a b l y  r e s u l t  from 

c l o s e  t i e s  w i t h  o t h e r s  s h a r i n g  s i m i l a r  s t a t u s  and  

i n t e r e s t .  The ord inance  i n  q u e s t i o n  unduly i n f r i n g e s  upon 

t h e s e  r i g h t s  and t h i s  in f r ingement  i s  t o t a l l y  wi thout  any 

r a t i o n a l  b a s i s .  

F l o r i d a  c o u r t s  have  recognized and r e l i e d  upon t h e  

p rev ious ly  d i scussed  p r i n c i p l e s  s e t  f o r t h  i n  Griswold and 

recogniz ing  t h e  i n d i v i d u a l ' s  r i g h t s ,  s t a t i n g :  

Absent a showing of a  compell ing subord ina t ing  
s o c i e t a l  i n t e r e s t ,  t h e  C i t y  may n o t  t h u s  
i n v a d e  t h e  r i g h t  o f  persons ,  a s  a g a i n s t  t h e  
government .  . . t o  b e  l e t  a l o n e - - t h e  m o s t  
comprehens ive  of  r i g h t s  and t h e  r i g h t  most 
v a l u e d  b y  c i v i l i z e d  man. G r i s w o l d  v .  
C o n n e c t i c u t ,  381 U.S. 479, 494, 85 Sup. C t .  
1 6 7 8 ,  1 6 8 7 ,  1 4  L .  Ed.2d 510,  521 ( 1 9 8 5 ) ,  
Go ldbe rg ,  J . ,  concur r ing  ( c i t i n g  Olmstead v .  
United S t a t e s ,  277 U.S. 438, 478, 48 Sup. C t .  
564, 572, 72 L.  Ed. 944, 956 (1928) ,  Brandeis,  
J . ,  d i s s e n t i n g )  . 
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C i t y  o f  Pompano Beach v .  Capalbo, 455 So.2d 468  l la. 

4 t h  DCA 1 9 8 4 ) ,  d e a l i n g  w i t h  t h e  c i t y ' s  s l e e p  i n  a v e h i c l e  

o r d i n a n c e .  

A s  t h e  f o r e g o i n g  d i s c u s s i o n  i l l u s t r a t e s ,  t h e  

o r d i n a n c e  i n  q u e s t i o n  c o n s t i t u t e s  a s u b s t a n t i a l  

i n f r i n g e m e n t  upon numerous  c o n s t i t u t i o n a l l y  p r o t e c t e d  

r i g h t s .  A d d i t i o n a l l y ,  P e t i t i o n e r  h a s  n o t  p r o p o s e d  a 

s u f f i c i e n t  r a t i o n a l  b a s i s  f o r  t h i s  o r d i n a n c e ,  h a s  n o t  

s u f f i c i e n t l y  e s t a b l i s h e d  i t s  b e n e f i t  t o  t h e  p u b l i c  

w e l f a r e ,  s a f e t y ,  h e a l t h  o r  mora l s  o r  p u t  f o r t h  any o t h e r  

b a s i s  f o r  i t s  ext reme i n t r u s i o n  i n t o  t h e  c o n s t i t u t i o n a l  

r i g h t s  o f  t h e  i n d i v i d u a l s .  Under  t h e s e  c i r c u m s t a n c e s ,  

t h i s  l e g i s l a t i o n  i s  n o t  e n t i t l e d  t o  t h e  l e g i s l a t i v e  

d e f e r e n c e  o f t e n  a c c o r d e d  s u c h  enac tmen t s  n o r  c a n  it b e  

s a i d  t h a t  t h i s  o r d i n a n c e  i s  n o t  v i o l a t i v e  o f  a n y  

c o n s t i t u t i o n a l  p r o v i s i o n  as a s s e r t e d  b y  P e t i t i o n e r s .  

Although t h e r e  may n o t  e x i s t  a c o n s t i t u t i o n a l  r i g h t  t o  

d i s c r i m i n a t e  as i s  c o r r e c t l y  a s s e r t e d  by  P e t i t i o n e r ,  t h e  

c o n s t i t u t i o n  does  p r o v i d e  p r o t e c t i o n s  a g a i n s t  i n t r u s i o n s  

i n t o  t h e  c i t i z e n s '  r i g h t s  o f  a s s o c i a t i o n ,  t o  c o n t r a c t  and 

t o  u s e  p r o p e r t y ,  a l l  o f  which demand c o n s i d e r a t i o n  i n  t h e  

i n s t a n t  c a s e  and  a l l  o f  which are i n t r u d e d  upon by  t h e  

o r d i n a n c e  i n  q u e s t i o n .  Under t h e s e  c i r c u m s t a n c e s ,  Chap te r  

1 1 A ,  S e c t i o n  l l A - 3  o f  t h e  Dade C o u n t y  Code mus t  b e  

s t r i c k e n  as u n c o n s t i t u t i o n a l .  
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THE PRINCIPLES ENUNCIATED BY THIS COURT I N  
WHITE EGRET CONDOMINIUM I N C .  V .  FRANKLIN, 379 
S0.2D 346 (FLA. 1979)  APPLY I N  THIS CASE AND 
REQUIRE A FINDING THAT CHAPTER 1 1 A ,  SECTION 
l lA-3,  DADE COUNTY CODE I S  UNCONSTITUTIONAL. 

I n  White  E g r e t  Condominium I n c .  v .  F r a n k l i n ,  s u p r a ,  

t h i s  C o u r t  d e t e r m i n e d  t h a t  condomin ium r e s t r i c t i o n s  o r  

l i m i t a t i o n s  b a s e d  upon a g e  d o  n o t  v i o l a t e  any  fundamenta l  

r i g h t  and  a r e  e n f o r c e a b l e  i f  t h e y  s e r v e  a l e g i t i m a t e  

p u r p o s e  and a r e  r e a s o n a b l y  a p p l i e d ,  379 So.2d a t  350. The 

s i g n i f i c a n c e  o f  White E g r e t  i s  n o t  t h e  a b s e n c e  o f  a coun ty  

o r d i n a n c e  o r  s t a t e  s t a t u t e  a t  i s s u e ,  b u t  i n s t e a d  t h e  

u n d e r l y i n g  p r i n c i p l e s  and r i g h t s  r e c o g n i z e d  b y  t h i s  C o u r t  

i n  r e a c h i n g  i t s  d e c i s i o n .  

I n  t h e  White E g r e t  o p i n i o n ,  t h i s  C o u r t  r e c o g n i z e d  a 

number o f  i n d i v i d u a l  r i g h t s  p o s s e s s e d  b y  t h e  p r o p e r t y  

owners  which worked i r i  f a v o r  o f  u p h o l d i n g  t h e  r e s t r i c t i o n  

a g a i n s t  e q u a l  p r o t e c t i o n  c h a l l e n g e s .  The C o u r t  r e c o g n i z e d  

t h e  i n d i v i d u a l ' s  r i g h t  t o  c o n t r a c t ,  r i g h t s  t o  u s e  o f  h i s  

p r o p e r t y  and freedom o f  c h o i c e  i n  s t a t i n g :  

I n  t h e  i n s t a n t  c a s e ,  t h e  r e s t r i c t i o n  n o t  a 
z o n i n g  o r d i n a n c e  a d o p t e d  u n d e r  t h e  p o l i c e  
power b u t  r a t h e r  a m u t u a l  a g r e e m e n t  e n t e r e d  
i n t o  b y  a l l  condomin ium a p a r t m e n t  owners o f  
t h e  complex .  W i t h  t h i s  t y p e  o f  l a n d  u s e  
r e s t r i c t i o n ,  a n  i n d i v i d u a l  can  choose  a t  t h e  
t i m e  o f  p u r c h a s e  whe the r  t o  s i g n  a n  agreement  
w i t h  t h e s e  r e s t r i c t i o n s  o r  l i m i t a t i o n s .  
R e a s o n a b l e  r e s t r i c t i o n s  c o n c e r n i n g  u s e ,  
o c c u p a n c y ,  and t r a n s f e r  o f  condominium u n i t s  
are  n e c e s s a r y  f o r  t h e  o p e r a t i o n  o f  p r o t e c t i o n  
o f  t h e  owners i n  t h e  condominium c o n c e p t .  379 
So.2d a t  350. 
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This Court went on to recognize, as well, the rights 

of association implicated by the parties' voluntary 

agreement to restrict ownership and occupation to those of 

a particular age: 

In our view, age restrictions are a reasonable 
means to identify and categorize the varying 
desires of our population. The law is now 
clear that a restriction on individual rights 
on the basis of age need not pass the "strict 
scrutiny" test, and therefore age is not a 
suspect classification. See Massachusetts 
Board of Retirement v. Murgia, 427 U.S. 307, 
96 Sup. Ct. 2562, 49 Lawyers Ed.2d 520 (1976). 

In connection with the Court's recognition of these 

rights of contract, free choice, property and association, 

the Court expressly recognized the reasonableness of such 

restrictions and found them to be rationally related to a 

permissible state objective, noting "senior citizen units 

are limited to one and two bedroom units designed to 

provide the quiet atmosphere that most of our senior 

citizens desire." And, quoting from Riley v. Stoves, 

supra, "the obvious purpose is to create a quiet, peaceful 

neighborhood by eliminating noise associated with children 

at play or otherwise." 379 So.2d at 350, 351. 

Thus, the White Egret case establishes this Court's 

recoy nition of the constitutionally protected rights 

possessed by property owners and residents in this state 

allowing them to band together to live in a community 

which contains reasonable rules and regulations 

restricting certain types of use and occupancy. It would 

be incongruous for this Court to hold that on one hand the 
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restriction in question does not violate any fundamental 

right, anu is reasonable and rationally related to a 

legitimate objective, and then on the other hand to hold 

that an ordinance prohibiting these restrictions is also 

reasonable and rationally related to a legitimate state 

purpose. When dealing with rights as personal as those of 

contract, property, free choice and association, the 

rights of the individual should prevail. 

Thus, although White Egret may not be "directly on 

point" due to its not involving a challenge to a 

legislative enactment, the principles and reasoning of 

this Court in that case are directly applicable to the 

facts of the instant case and requires the affirmance of 

the decision of the lower courts. 

111. 

CONCLUSION 

As the foregoing discussion illustrates, the subject 

ordinance, Chapter 11A, Section llA-3, is constitutionally 

deficient in a number of respects and violates rights of 

due process, contract, property and association. Because, 

as recognized by this Court in White Egret Condominium, 

Inc. v. Franklin, supra, the age restrictions which this 

ordinance seeks to prohibit do not violate any fundamental 

right, serve a legitimate purpose and constitute a valid 

exercise of constitutionally protected rights of contract, 

property, choice and association, the ordinance cannot 
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survive constitutional scrutiny. The decisions of the 

courts below must be affirmed. 

Respectfully submitted, 

- , -  - - 
JACK M. SKELD~ NG, JR. 
KEITH C. TISCHLER 
Haben, Parker, Skelding, 
Costigan, McVoy & Labasky 

318 North Monroe Street 
Tallahassee, Florida 32301 
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