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PREFACE 

Respondent ,  SUNRISE VILLAGE MOBILE HOME PARK, I N C .  , 

s h a l l  be r e f e r r e d  t o  a s  "Respondent"  o r  " S u n r i s e H .  

P e t i t i o n e r  , METROPOLITAN DADE COUNTY FAIR HOUSING AND APPEALS 

BOARD, s h a l l  be r e f e r r e d  t o  a s  " P e t i t i o n e r n  o r  "The Board". 

R e f e r e n c e s  t o  t h e  Record on Appeal s h a l l  be deno ted  "R". 

R e f e r e n c e s  t o  t h e  Appendices  of Respondent  s h a l l  be deno ted  

by "Res.  App." An Appendix has  been a t t a c h e d  t o  t h i s  B r i e f .  

Con ta ined  i n  t h e  Appendix a r e  t h e  o p i n i o n s  of t h e  Th i rd  

D i s t r i c t  C o u r t  of Appeal (Res.  App. 1);  t h e  o p i n i o n  on t h e  

C i r c u i t  C o u r t  s i t t i n g  i n  i ts a p p e l l a t e  c a p a c i t y  (Res .  App. 

2 ) ;  and t h e  f i n a l  Order  of t h e  F a i r  Housing and Employment 

Appea l s  Board (Res.  App. 3 )  . 
Respondent  b e l i e v e s  t h a t  i t  is incumbent upon i t  t o  

p o i n t  o u t  t o  t h e  C o u r t ,  a s  was no ted  by f o o t n o t e  number 2  of  

J u d g e  Schwar tz '  d i s s e n t i n g  o p i n i o n  ( R  307, Res. App. l ) ,  t h a t  

t h e r e  is p r e s e n t l y  pending b e f o r e  t h i s  C o u r t  t h e  c a s e  of 

S o u t h e r n  Records  and Ta2e S e r v i c e  v .  Goldman, 458 So.2d 325 - 
( F l a .  3 rd  DCA 1 9 8 4 ) ,  r ev iew g r a n t e d ,  F l o r i d a  Case No. 66 ,290 ,  

September  20 ,  1985 ( a r g u e d  J a n u a r y  13 ,  1 9 8 6 ) .  The C o u r t ' s  

d e c i s i o n  i n  S o u t h e r n  Records  might  we11 e n t i r e l y  moot t h e  

c o n s t i t u t i o n a l  i s s u e  on c e r t i f i e d  q u e s t i o n  b e f o r e  t h i s  C o u r t  

by r e n d e r i n g  t h e  a d m i n i s t r a t i v e  d e c i s i o n  of The Board of no 

meaning by  making i t  u n e n f o r c e a b l e .  

The i s s u e  i n  S o u t h e r n  R e c o r d s ,  i . e . ,  t h e  

j u r i s d i c t i o n  of t h e  C i r c u i t  Cour t  t o  e n f o r c e  t h e  B o a r d ' s  

d e c i s i o n s ,  was a l s o  a d d r e s s e d  by t h e  F o u r t h  D i s t r i c t  C o u r t  i n  



Winn-Dixie S t o r e s ,  I n c .  v.  F e r r i s ,  408 So.2d 650 ( 4 t h  DCA 

F l a .  1981)  r e v i e w  d e n i e d ,  419 So.2d 1197 ( F l a .  1982)  and 

Broward v.  La Rosa ,  484 So.2d 1374 ( 4 t h  DCA F l a .  

1 9 8 6 ) .  The F o u r t h  D i s t r i c t ,  i n  b o t h  Winn-Dixie and Broward 

County, n o t e d  t h a t  t h e  C i r c u i t  C o u r t  d i d  n o t  have t h e  

a u t h o r i t y  t o  e n f o r c e  t h e  Broward County Human R i g h t s  B o a r d ' s  

d e c i s i o n s ,  a s  w e l l  a s  n o t i n g ,  i n  La Rosa ,  v a r i o u s  o t h e r  ways 

t h e  Broward County o r d i n a n c e  v i o l a t e d  t h e  p r o v i s i o n s  of  t h e  

F l o r i d a  C o n s t i t u t i o n .  

No e n f o r c e m e n t  i n  t h e  C i r c u i t  C o u r t  h a s  been 

a t t e m p t e d  i n  t h e  S u n r i s e  c a s e ,  and ,  a s  t h i s  p a r t i c u l a r  i s s u e  

is n o t  s p e c i f i c a l l y  a d d r e s s e d  i n  t h e  q u e s t i o n  c e r t i f i e d  t o  

t h i s  C o u r t ,  t h e  e n f o r c e m e n t  i s s u e  w i l l  n o t  be a r g u e d  i n  t h i s  

B r i e f .  I t  is mentioned i n  t h i s  P r e f a c e  t o  b r i n g  t o  t h e  

C o u r t ' s  a t t e n t i o n  t h e  pend ing  S o u t h e r n  R e c o r d s  and- 

S e r v i c e  v .  Goldman c a s e ,  a s  we11 a s  t h e  f a c t  t h a t  t h i s  

C o u r t ' s  d e c i s i o n  i n  t h a t  c a s e  may w e l l  r e n d e r  t h e  c a s e  s u b  

j u d i c e  moot. 

The p e r s o n  who b r o u g h t  t h e  c l a i m  of d i s c r i m i n a t i o n  

a g a i n s t  your  Responden t ,  JAMES R E I D ,  J R . ,  is n o t  a  p a r t y  t o  

t h e s e  p r o c e e d i n g s ,  a s  he h a s  chosen  n o t  t o  s e e k  c e r t i o r a r i  

r e g a r d i n g  t h e  d e c i s i o n  of t h e  Dade County C i r c u i t  C o u r t ,  

A p p e l l a t e  D i v i s i o n  (Res.  App. 2) . 



STATEMENT OF THE CASE AND OF THE FACTS 

Respondent ,  S u n r i s e ,  a c c e p t s  t h e  s t a t e m e n t  of t h e  

c a s e  p r e s e n t e d  by t h e  P e t i t i o n e r .  Respondent  would r e i t e r a t e  

t h e  s t a t e m e n t  of t h e  f a c t s  c o n t a i n e d  i n  i ts B r i e f  b e f o r e  t h e  

C i r c u i t  Cour t  ( R  75-83) ,  which had been a c c e p t e d  by The Board 

i n  t h e  p r o c e e d i n g s  b e f o r e  - t h e  C i r c u i t  C o u r t ,  A p p e l l a t e  

D i v i s i o n  ( R  8 5 ) .  Sa id  s t a t e m e n t  of f a c t s  is s e t  o u t  h e r e i n ,  

i n  t o t o ,  i n c l u d i n g  r e f e r e n c e s  t o  t h e  o r i g i n a l  r e c o r d  and 

t r a n s c r i p t .  

STATEMENT OF THE FACTS 

"Mr. and Mrs. F e l i x  owned a  mob i l e  home s i t u a t e d  on 
Lot  No. 182 of S u n r i s e  V i l l a g e  Mobile Home P a r k  owned by 
A p p e l l a n t ,  S u n r i s e .  The mob i l e  home i t s e l f  was owned by t h e  
F e l i x e s ,  b u t  t h e  l o t  was owned by S u n r i s e ,  and was r e n t e d  by 
S u n r i s e  t o  t h e  F e l i x e s .  The o t h e r  l o t s  i n  t h e  p a r k  were ,  
r e s p e c t i v e l y ,  r e n t e d  t o  v a r i o u s  o t h e r  mob i l e  home owners .  
Mr. and Mrs. F e l i x  d e c i d e d  t h e y  wanted t o  move and d e s i r e d  t o  
s e l l  t h e i r  mobi le  home. They p u t  t h e i r  mob i l e  home up f o r  
s a l e ,  and t h e y  a d v i s e d  t h e  Management of S u n r i s e  V i l l a g e  of 
t h e i r  i n t e n t i o n  t o  s e l l  t h e i r  home. A p p e l l e e ,  JAMES R E I D ,  
J R . ,  and t h e  young l a d y  accompanying him, CATHERINE COX, 
spoke  t o  t h e  F e l i x e s  abou t  p u r c h a s i n g  t h e  mob i l e  home. Mr. 
Reid and C a t h e r i n e  Cox, o r i g i n a l l y  t h o u g h t  by t h e  A p p e l l a n t ,  
S u n r i s e ,  t o  be Mrs. Reid ,  ( R  508 - 509, T 6/1/83 pg. 206 - 
207 R 513 - 515, T 6/1/83 pg. 1 4 1  - 143)  were informed by t h e  
F e l i x e s  t h a t  t h e y  would be w i l l i n g  t o  s e l l  them t h e i r  mobi le  
home, b u t  t h a t  an i n t e r v i e w  was n e c e s s a r y  w i t h  t h e  P a r k  
management b e f o r e  t h e y  cou ld  become t e n a n t s  of t h e  P a r k  ( R  
418 - 420, T 5/18/83 pg. 46 - 48, R 292 - 293, T Reid8,  
5/18/83 pg. 4  - 4 ) .  

For  s e v e r a l  y e a r s  p r i o r  t o  A p e l l e e ,  JAMES R. R E I D ,  
J R . ,  p u r c h a s i n g  t h e  F e l i x e s  mob i l e  home, t h e  A p p e l l a n t ,  
S u n r i s e ,  had been deve lop ing  S u n r i s e  V i l l a g e  Mobile Home P a r k  
i n t o  a  r e t i r e m e n t  community. I t  had n o t  e v i c t e d  any of t h e  
e x i s t i n g  t e n a n t s  who d i d  n o t  comply w i t h  c r i t e r i a  of a  
r e t i r e m e n t  community, b u t  made an e f f o r t  t o  a s s u r e  t h a t  new 
t e n a n t s  were e i t h e r  r e t i r e d  o r  looked  upon t h e  P a r k  a s  t h e i r  
r e t i r e m e n t  home. T h i s  development  of t h e  Park  i n t o  a  
r e t i r e m e n t  park  was i n  e f f o r t  t o  c r e a t e  a  community which 
c o u l d  b e t t e r  c a t e r  t o  t h e  d e s i r e s  of t h i s  p a r t i c u l a r  segment 
of t h e  p o p u l a t i o n ,  which was s o  p r e v a l e n t  i n  t h e  L e i s u r e  
C i t y ,  Dade County,  a r e a  where t h e  Pa rk  was l o c a t e d  ( R  552 - 



561,  T  6/1/83 pg. 180 - 189,  R 595 - 602, T  6/1/83 pg. 223 - 
230, R 602 - 607, T  6/1/83 pg. 230 - 235, R 607 - 611,  T  
6 /1 /83  pg. 235 - 2 3 9 ) .  

A f t e r  A p p e l l e e ,  Re id ,  d e c i d e d  he d e s i r e d  t o  
p u r c h a s e  t h e  F e l i x e s  mobi le  home, b u t  p r i o r  t o  p u r c h a s i n g  
same, he c o n t a c t e d  t h e  mob i l e  home pa rk  o f f i c e  and spoke t o  
"Da i sy" ,  t h e  pa rk  manager ,  ( R  293 - 294, T  Reid 5/18/83 pg. 5  
-6,  R 515 - 518, T 6/1/83 pg. 143 - 146,  R 420 - 421, 433 - 
434, T  5/18/83 pg. 48 - 49, 6 1  - 6 2 ) .  The A p p e l l e e ,  JAMES 
R E I D ,  J R . ,  and C a t h e r i n e  Cox, were i n  t h e i r  t w e n t i e s  o r  
t h i r t i e s  and were n o t  r e t i r e d ,  nor  n e a r  r e t i r e m e n t ,  b u t  were 
a c t i v e l y  engaged i n  normal work p u r s u i t s  ( R  523 - 524, T  
5/18/83 pg.  5 1  - 5 2 ) .  The p a r k  manager ,  D a i s y ,  i n i t i a l l y  
i n d i c a t e d  t o  t h e  A p p e l l e e ,  JAMES R E I D ,  J R . ,  t h a t  he appea red  
t o  be t o o  young f o r  t h e  r e t i r e m e n t  p a r k  ( R  546 - 547, T  
6/1/83 pg. 174 - 175,  R 294 - 295, T Reid 5/18/83 pg. 6  - 7 ) ,  
and t h a t  t h e i r  e n t r y  i n t o  t h e  p a r k  would be c o n t r a r y  t o  t h e  
r e t i r e m e n t  community be ing  deve loped  by t h e  P a r k  and would 
i n h i b i t  t h e  g r a d u a l  deve lopment  of t h e  r e t i r e m e n t  community 
a t  SUNRISE. 

Mr. Reid f i l e d  a  c h a r g e  of d i s c r i m i n a t i o n  a g a i n s t  
SUNRISE w i t h  t h e  Board ( R  55 - 5 6 ) .  A p p e l l a n t ,  SUNRISE, 
i n i t i a l l y  answered t h e  c o m p l a i n t  and a l l e g e d  t h a t  i t  d i d  n o t  
engage  i n  i l l e g a l  age d i s c r i m i n a t i o n  ( R  67 - 6 8 ) .  Wi thout  
A p p e l l a n t ' s ,  SUNRISE'S, p e r m i s s i o n  f o r  e n t r y  i n t o  t h e  P a r k ,  
and w i t h  t h e  knowledge t h a t  A p p e l l a n t ,  SUNRISE, opposed t h e  
e n t r y  of A p p e l l e e ,  JAMES R E I D ,  J R . ,  i n  t h e  mob i l e  home p a r k ,  
A p p e l l e e ,  JAMES R E I D ,  J R . ,  n e v e r t h e l e s s  pu rchased  t h e  F e l i x e s  
mob i l e  home ( R  517 - 518, T  6/1/83 pg. 145 - 146 ,  R 326, T  
Reid  5/18/83 pg. 3 8 ) .  

A f t e r  an accommodation was n e g o t i a t e d ,  A p p e l l a n t ,  
SUNRISE, d e t e r m i n e d  t h a t  A p p e l l e e ,  JAMES R E I D ,  J R . ,  had made 
m i s r e p r e s e n t a t i o n s  t o  SUNRISE c o n c e r n i n g  h i s  m a r i t a l  s t a t u s ,  
h i s  p r i o r  l i v i n g  a r r a n g e m e n t s  and t e n a n c y ,  h i s  employment 
s t a t u s ,  and d e t a i l s  c o n c e r n i n g  t h e  p u r c h a s e  p r i c e  of t h e  
m o b i l e  home. H i s  a p p l i c a t i o n  had been r e c e i v e d ,  and t h e  
i n f o r m a t i o n  g i v e n ,  under  an a t t e m p t  a t  accommodation which 
p r e s e r v e d  t h e  r i g h t  of A p p e l l a n t ,  SUNRISE, t o  c o n t e s t  t h e  age  
d i s c r i m i n a t i o n  c h a r g e .  A f t e r  l e a r n i n g  of t h e  above d e s c r i b e d  
m i s r e p r e s e n t a t i o n s ,  A p p e l l a n t ,  SUNRISE, f u r t h e r  o b j e c t e d  t o  
Mr. Reid a s  a  t e n a n t  i n  t h e  Pa rk  a f t e r  t h e  m i s r e p r e s e n t a t i o n s  
were made on h i s  a p p l i c a t i o n .  T h i s  is more s p e c i f i c a l l y  
r e f e r r e d  t o  i n  t h a t  c e r t a i n  l e t t e r  d a t e d  Oc tobe r  27 ,  1982, 
f u r t h e r  answer ing  t h e  c o m p l a i n t  ( R ,  Appl) ( R  561  - 565, T  
6/1/83 pg. 189 - 193,  R 519 - 521, R 530 - 537, T  6/1/83 pg. 
147 - 149,  158 - 165)  . 

The E x e c u t i v e  D i r e c t o r ,  on November 30 ,  1982,  i s s u e d  
h e r  i n v e s t i g a t i v e  r e p o r t ,  which i n c l u d e d  a l l e g a t i o n s ,  
f i n d i n g s  and c o n c l u s i o n s ,  a n a l y s i s ,  and recommendat ions ,  and 
o r d e r s  ( R  52 - 5 4 ) .  I n  s a i d  document,  t h e  E x e c u t i v e  D i r e c t o r  



s t a t e d  t h a t  t h e  A p p e l l a n t  had engaged i n  a g e  d i s c r i m i n a t i o n ;  
recommended compensa t ion  i n  t h e  amount of  $7,000.00 f o r  
h u m i l i a t i o n ,  embarrassment  and m e n t a l  d i s t r e s s  t o  t h e  
A p p e l l e e ,  JAMES R E I D ,  J R .  ; made recommendat ions  c o n c e r n i n g  
r e p o r t i n g  p r o c e d u r e s  and r e q u i r e m e n t s  f o r  SUNRISE, a s  w e l l  a s  
recommending t h a t  SUNRISE be o r d e r e d  t o  d e s i s t  from i ts 
a l l e g e d  age  d i s c r i m i n a t i o n  p r a c t i c e s .  F u r t h e r ,  t h e  
recommendat ions  of t h e  E x e c u t i v e  D i r e c t o r ,  i n  p a r t ,  s t a t e d  a s  
f o l l o w s :  

"However, t h e  more i m p o r t a n t  a s p e c t  of t h i s  
r e b u t t a l  of a  r e t i r e m e n t  r e s t r i c t i o n  is i ts  
d e s p a r a t e  impact  on p e r s o n s  o v e r  t h e  age  of 
18.  T h i s  r e q u i r e m e n t  e f f e c t i v e l y  e x c l u d e s  a  
s u b s t a n t i a l  number of Dade C o u n t y ' s  o v e r  18 
p o p u l a t i o n .  A 1980 c e n s u s  f i g u r e  i n d i c a t e s  
t h a t  1.2 m i l l i o n  r e s i d e n t s  of Dade County a r e  
o l d e r  t h a n  1 8  y e a r s .  One assumes  normal  
r e t i r e m e n t  age  t o  be 6 5 ,  t h e  R e s p o n d e n t ' s  
r e t i r e m e n t  q u a l i f i c a t i o n s  would e x c l u d e  o v e r  
980 ,000 ,  o r  81% of  t h e  C o u n t y ' s  r e s i d e n t s  who 
a r e  o v e r  18  y e a r s  o ld . "  ( R  53)  

The A p p e l l a n t ,  SUNRISE, a f t e r  t h i s  f i n d i n g ,  f i l e d  
i t s  a p p e a l  of t h e  i n v e s t i g a t i v e  r e p o r t  of t h e  F a i r  Housing 
and Employment Appea l s  Board (R  83  - 8 4 ) .  A s e p a r a t e  h e a r i n g  
was h e l d  b e f o r e  t h e  Board on JAMES REID'S r e q u e s t  f o r  
i n j u n c t i o n  p r o c e e d i n g s  w i t h  less t h a n  one d a y ' s  n o t i c e  t o  
A p p e l l a n t  ( R  99 - 122,  T  5 /18/83) .  A p p e l l a n t ,  SUNRISE, 
c o l l a t e r a l l y ,  p r e p a r e d  a  Compla in t  and an Amended Compla in t  
(App 7 )  f o r  d e c l a r a t o r y  and i n j u n c t i v e  r e l i e f ,  which was 
f i l e d  i n  t h e  C i r c u i t  Cour t  of Dade County,  F l o r i d a ,  ( R  186 - 
1 9 6 ) ,  which was d e n i e d  by t h e  C i r c u i t  C o u r t  (App 4 )  due t o  
f a i l u r e  t o  e x h a u s t  A d m i n i s t r a t i v e  remedies .  A f i n a l  h e a r i n g  
was begun on May 18 ,  1983 (R  372 - 489, T 5/18/83, T  Reid 
5 /18 /83) .  The h e a r i n g  was comple ted  on J u n e  1, 1983 ( R  490 - 
699,  T  6 /1 /83 ) .  A d d i t i o n a l l y ,  between t h e  May 18 ,  1983, 
h e a r i n g  and t h e  J u n e  1, 1983,  c o m p l e t i o n  of  t h e  h e a r i n g ,  t h e  
Board f i l e d  an a c t i o n  t o  r e q u i r e  SUNRISE t o  p e r m i t  JAMES 
R E I D ,  J R . ,  t o  move i n t o  t h e  P a r k ,  M e t r o p o l i t a n  Dade County 
F a i r  Housing and Employment Appea l s  Board ex r e 1  JAMES R E I D ,  
J R . ,  v s .  SUNRISE V I L L A G E  MOBILE HOME PARK, I N C . ,  Dade County 
C i r c u i t  Cour t  Case No. 83-19311, CA 27 (App 5 )  , r e s u l t i n g  i n  
a n  o r d e r  g r a n t i n g  t empora ry  i n j u n c t i o n  be ing  e n t e r e d  on J u n e  
1 7 ,  1983, r e q u i r i n g  SUNRISE t o  p e r m i t  JAMES R E I D ,  J R . ,  t o  
move i n t o  t h e  Pa rk  (App 6 )  . 

On J u n e  1, 1983, t h e  h e a r i n g  was comple t ed ,  t h e  
A p p e l l a n t ' s  Motions t o  d i s m i s s  and s t r i k e  were d e n i e d  ( R  673, 
T  6/1/83 pg. 3 0 1 ) ,  and t h e  Board d e l i b e r a t e d  its d e c i s i o n  
p u b l i c l y  ( R  682 - 698, T  6/1/83 pg. 310 - 3 2 6 ) .  A f t e r  such  
d e l i b e r a t i o n s ,  t h e  Board r eached  a  d e c i s i o n  r e s u l t i n g  i n  i ts 
f i n a l  o r d e r  of J u l y  20,  1983 ( R  276 - 2 7 7 ) ,  b a s i c a l l y  
a d o p t i n g  t h e  E x e c u t i v e  D i r e c t o r ' s  f i n d i n g s  o f  f a c t ,  



conclusions, and recommendations in her investigative report 
of November 30, 1982, (R 52 - 54). 

The Appellant, SUNRISE, timely filed their Notice of 
Administrative Appeal and Amended Notice of Administrative 
Appeal (R 282, 283) . 



ISSUE PRESENTED FOR REVIEW 

Under the principles enunciated in White- 

Condominium, Inc, v, Franklin, 379 So,2d 346 (Fla. 1979), is 

Chapter llA-3 of the Code of Metropolitan Dade County an 

unconstitutional exercise of the county commission' s police 

powers insofar as the ordinance prohibits reasonable age 

discrimination in housing? R, 306. 



SUMMARY OF ARGUMENT 

The Circuit Court of Dade County, Florida, Appellate 

Division (Res. App. 2), a panel of the Third District Court 

of Appeal (R 121), and a plurality of the Third District 

Court of Appeal, sitting en banc (R 301 - 310, Res. App. 2), 

all were of the opinion that the principles enunciated by 

this Court in White Eqret Condominium, Inc. v. Franklin, 379 

So.2d 346 (Fla. 1979) were applicable to the consideration of 

the constitutionality of Chapter 11A, Section llA-3, Code of 

Metropolitan Dade County. They also found that the ordinance 

prohibited persons, such as the Respondent and those desiring 

to live in a retirement community, from establishing and 

living in such communities. These Courts found this was an 

unreasonable and unnecessary interference with the 

constitutionally protected rights of such persons and 

organizations and did not have a real and substantial 

relationship to the avowed or ostensible purpose of providing 

equal opportunity to all persons to live in decent housing 

facilities. 

The Circuit Court, Appellate Division, held as 

follows: 

"We reverse the Board's decision upon a 
holding that it results in an unconstitutional 
restraint on the right of the mobile home park 
owner to use its property for a legitimate 
purpose, namely, the creation of a retirement 
community. To the extent that Chapter 11A, 
Section 11A, of the Dade County Code, requires 
the Board' s finding, it is deemed 
unconstitutional". (Res. App. 2) 



The T h i r d  D i s t r i c t  Cour t  of Appea l ,  s i t t i n g  e n b a n c ,  

e x p r e s s e d  s i m i l a r  r e a s o n i n g  i n  t h e  f o l l o w i n g  s t a t e m e n t s  

c o n t a i n e d  i n  its p l u r a l i t y  o p i n i o n :  

"Accord ing  t o  a r t i c l e  I ,  s e c t i o n  2  of  t h e  
F l o r i d a  C o n s t i t u t i o n ,  a l l  p e r s o n s  have t h e  
r i g h t  t o  p o s s e s s  p r o p e r t y  and t o  use  t h a t  
p r o p e r t y  i n  any l e g i t i m a t e  manner n o t  i n  
c o n f l i c t  w i t h  t h e  ~ u b l i c  w e l f a r e .  Palm Beach 
Mobile  HomesL I n c .  v.  St-, 300 
( F l a .  1 9 7 4 ) ;  M i l l e r  v. MacGi l l ,  297 
( F l a .  1st DCA 1 9 7 4 ) ,  c e r t .  d e n i e d ,  
183 ( F l a .  1 9 7 5 ) .  A s t a t u t e  o r  

So.2d 8 8 1  
So.2d 573  
307 So.2d 

r e g u l a t i o n  
which l i m i t s  o r  r e s t r a i n s  a  p r o p e r t y  o w n e r ' s  
u se  of  h i s  p r o p e r t y  may i n f r i n g e  on t h e  
p r o p e r t y  owner ' s  c o n s t i t u t i o n a l  r i g h t s .  gee - 
Palm   each Mobile  Homes; M i l l e r .  Al though t h e  

I_P_r m s l a t u r e  o r  coun ty  commission may, i n  t h e  
e x e r c i s e  of  i t s  p o l i c e  powers ,  p romulga te  
s t a t u t e s  and o r d i n a n c e s  r e g u l a t i n g  p r o p e r t y  
u se  ,Palm Beach Mobile  Homes; Moviematic 
I n d u s t r i e s  C o r p .  v. Board o f  C o u n t y  
Commiss ioners ,  349 So.2d 667 ,  671  ( F l a .  3d DCA 
1977) ;  M i l l e r ,  t h e  r e g u l a t i o n  must  b e a r  a  
s u b s t a n t i a l  r e l a t i o n s h i p  t o  t h e  p u b l i c  h e a l t h ,  
s a f e t y ,  m o r a l s ,  and g e n e r a l  w e l f a r e .  - Coca 
Co la  Co., Food D i v i s i o n  v. S-Department 
of  C i t r u s ,  406 So.2d 1079,  1984-85 ( F l a .  
1981)  , d i s m i s s e d  s u b 1  
F l o r i d a _ , u s ,  456 U.S. 1002 ,  
102 S.Ct. 2288, 7 3  L.Ed.2d 1297 (1982) ;  Palm - 
Beach Mobile  Homes. I f  t h e  means employed do 
n o t  have a  r m n d  s u b s t a n t i a l  r e l a t i o n s h i p  
t o  t h e  avowed o r  o s t e n s i b l e  p u r p o s e ,  t h e  
law-making body h a s  exceeded  t h e  l e g i t i m a t e  
bounds  of its p o l i c e  power. Palm   each Mobile  
Homes 300 So.2d a t  8 8 5  ( q u o t i n g  A t l a n t i c  -' 
C o a s t l i n e  R a i l r o a d  v. C i t y  o f  G o l d s b o r o ,  232 
U.S. 548,  34 S.Ct. 364,  58 L.Ed. 721 ( 1 9 1 4 ) ) .  

The o r d i n a n c e  i n  q u e s t i o n  s t a t e s  t h a t  i ts g o a l  
is  t o  a s s u r e  e q u a l  o p p o r t u n i t y  t o  a l l  p e r s o n s  
t o  l i v e  i n  d e c e n t  hous ing  f a c i l i t i e s .  Ch. 
11A,Sec. A - ,  M e t r o p o l i t a n  Dade County.  
Al though t h e  commission,  i n  p romulga t ing  t h e  
o r d i n a n c e ,  a d o p t s  a  l a u d a t o r y  p o l i c y ,  i t  
u t i l i z e s  ex t r eme  methods  t o  implement i t s  
g o a l .  The e f f e c t  of  t h e  o r d i n a n c e  is t o  
e l i m i n a t e  a l l  a d u l t  and r e t i r e m e n t  hous ing  i n  
i ts  j u r i s d i c t i o n ,  a  d r a s t i c  means o f  
f u l f i l l i n g  its purpose  of a s s u r i n g  d e c e n t  



hous ing ."  (R  304, Res. App. 1) .  

The Dade County Commission, i n  a d o p t i n g  Chap te r  

l lA-3 of  t h e  Dade County Code, h a s  p r o h i b i t e d  t h e  

e s t a b l i s h m e n t  of any  t y p e  of r e t i r e m e n t  community, a s  w e l l  a s  

p r o h i b i t i n g  any t y p e  of r e a s o n a b l e  d i s t i n c t i o n  based upon 

a g e ,  i n  hous ing .  T h i s  o r d i n a n c e  is c o n t r a r y  t o  t h e  p r i n c i p l e s  

e n u n c i a t e d  i n  White  E g r e t .  T h i s  o v e r l y  broad o r d i n a n c e  is an 

u n r e a s o n a b l e  and u n n e c e s s a r y  i n t e r f e r e n c e  w i t h  t h e  

c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t s  of P e t i t i o n e r  and o t h e r s ,  

a s  w e l l  a s  n o t  hav ing  a  r e a l  and s u b s t a n t i a l  r e l a t i o n s h i p  t o  

t h e  avowed pu rpose  of t h e  g o a l  of a s s u r i n g  e q u a l  o p p o r t u n i t y  

t o  a l l  p e r s o n s  t o  l i v e  i n  d e c e n t  hous ing  f a c i l i t i e s .  I t ,  

t h e r e f o r e ,  r e s u l t s  i n  an u n c o n s t i t u t i o n a l  r e s t r a i n t  upon t h e  

P e t i t i o n e r ' s  use  of i ts  p r o p e r t y ,  l e t  a l o n e  t h e  r e s t r a i n t s  

p l a c e d  upon p e r s o n s  d e s i r i n g  t o  l i v e  i n  a  r e t i r e m e n t  

community, and ,  t h e r e f o r e ,  must  be found ,  and h a s  been found ,  

c o n t r a r y  t o  t h e  c o n s t i t u t i o n  of t h e  S t a t e  of F l o r i d a  and t h e  

Un i t ed  S t a t e s .  

The o r d i n a n c e  i n  q u e s t i o n  d o e s  n o t  f a i l  because  t h e  

C o u r t s  who have c o n s i d e r e d  t h i s  m a t t e r  d i f f e r  w i t h  t h e  

p h i l o s o p h y  of  M e t r o p o l i t a n  Dade County Commission. I t  f a i l s  

b e c a u s e  t h e  o r d i n a n c e  i n  q u e s t i o n  c h o o s e s  a  method t o  

a c c o m p l i s h  i ts  purpose  t h a t  d o e s  n o t  have a  r e a l  and 

s u b s t a n t i a l  r e l a t i o n s h i p  t o  its purpose  of p r o v i d i n g  d e c e n t  

hous ing  f a c i l i t i e s ,  a s  w e l l  a s  r e s u l t i n g  i n  an u n r e a s o n a b l e  

and u n n e c e s s a r y  i n t e r f e r e n c e  w i t h  t h e  c o n s t i t u t i o n a l l y  

p r o t e c t e d  r i g h t s  of Respondent  and o t h e r s  who d e s i r e  t o  



establish and live in retirement communities. 



ARGUMENT 

I .  CH. 1 1 A ,  SEC. 1 1 A ,  CODE OF METROPOLITAN 
DADE COUNTY, IS  AN UNCONSTITUTIONAL EXERCISE 
OF THE COUNTY COMMISSION'S POLICE POWER, 
INSOFAR AS IT PROHIBITS RETIREMENT HOUSING. 

The T h i r d  D i s t r i c t  Cour t  of Appea l ,  e n  banc ,  b o t h  i n  

t h e  p l u r a l i t y  d e c i s i o n  and i n  t h e  d i s s e n t i n g  o p i n i o n ,  h a s  

c e r t i f i e d  t o  t h i s  C o u r t  t h e  f o l l o w i n g  q u e s t i o n  a s  be ing  of 

g r e a t  p u b l i c  impor t ance ,  t o -wi t :  

"Under t h e  p r i n c i p l e s  e n u n c i a t e d  i n  White  
E g r e t c o n d o m i n i u m ,  I n c .  v. F r a n k l i n ,  389 
So.2d 346 ( F l a .  1979)  , v e r  llA-3 of t h e  
Code of M e t r o p o l i t a n  Dade County Code a n  
u n c o n s t i t u t i o n a l  e x e r c i s e  of t h e  c o u n t y  
commiss ion ' s  p o l i c e  powers i n s o f a r  a s  t h e  
o r d i n a n c e  p r o h i b i t s  r e a s o n a b l e  ag e  
d i s c r i m i n a t i o n  i n  hous ing?"  

I t  is r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h e  l e g i s l a t i v e  

p u r p o s e ,  when r ead  and i n t e r p r e t e d  w i t h  t h e  c o n s i t u t i o n s  of 

t h e  S t a t e  of F l o r i d a  and t h e  Un i t ed  S t a t e s  i n  mind, is 

l a u d a b l e  and a  p r o p e r  a r e a  of gove rnmen ta l  c o n c e r n ,  b u t  t h a t  

t h e  method of c a r r y i n g  o u t  t h i s  p o l i c y ,  a s  s t a t e d  i n  t h e  

o r d i n a n c e ,  d o e s  n o t  b e a r  a  r e a s o n a b l e  and r a t i o n a l  

r e l a t i o n s h i p  t o  t h i s  pu rpose  and r e s u l t s  i n  u n r e a s o n a b l e  and 

u n n e c e s s a r y  i n f r i n g e m e n t  upon c o n s t i t u t i o n a l l y  p r o t e c t e d  

r i g h t s .  

C h a p t e r  1 1 A ,  S e c t i o n  1 1 A - 1 ,  p r o v i d e s ,  a s  i t s  

d e c l a r a t i o n  of p o l i c y ,  a s  f o l l o w s :  

"Sec .  1 1 A - 1 .  D e c l a r a t i o n  of  p o l i c y .  

I t  is h e r e b y  d e c l a r e d  t o  be t h e  p o l i c y  of Dade 
County i n  t h e  e x e r c i s e  of i ts  p o l i c e  power f o r  
t h e  p u b l i c  s a f e t y ,  p u b l i c  h e a l t h ,  and g e n e r a l  



w e l f a r e  t o  a s s u r e  e q u a l  o p p o r t u n i t y  t o  a l l  
p e r s o n s  t o  l i v e  i n  d e c e n t  hous ing  f a c i l i t i e s  
r e g a r d l e s s  of r a c e ,  c o l o r ,  r e l i g i o n ,  a n c e s t r y ,  
n a t i o n a l  o r i g i n ,  a g e ,  s e x ,  p h y s i c a l  h a n d i c a p ,  
m a r i t a l  s t a t u s ,  o r  p l a c e  of b i r t h ,  and ,  t o  
t h a t  end ,  t o  p r o h i b i t  d i s c r i m i n a t i o n  i n  
hous ing  by any pe r son . "  

I t  is r e s p e c t f u l l y  urged t h a t  t h e  f o l l o w i n g  words shou ld  be 

c o n s i d e r e d  t o  f o l l o w  t h e  above s t a t e d  d e c l a r a t i o n  of p o l i c y ,  

i f  n o t  i n  b l a c k  and w h i t e ,  c e r t a i n l y  i n  t h e  presumed i n t e n t  

of  t h e  l e g i s l a t i v e  body, t o -wi t :  

. . . . t o  t h e  e x t e n t  t h a t  t h i s  d o e s  n o t  
u n r e a s o n a b l y  o r  u n n e c e s s a r i l y  i n t e r f e r e  w i th  
c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t s .  

I t  is s u b m i t t e d  t h a t  t h e  method of c a r r y i n g  o u t  t h e  

d e c l a r a t i o n  of p o l i c y  i g n o r e s  t h e  above s t a t e m e n t  and is ,  

t h e r e f o r e ,  i n  v i o l a t i o n  of t h e  F l o r i d a  and U n i t e d  S t a t e s  

C o n s t i t u t i o n s .  

The f a c t  t h a t  r e t i r e m e n t  hous ing  is d e s i r e d  by a  

l a r g e  segment of t h e  community, and t h a t  t h e r e  is a  need f o r  

s u c h  h o u s i n g ,  h a s  been r e c o g n i z e d  by s t a t u t e ,  i n  Cour t  

o p i n i o n s ,  and i n  l e a r n e d  t r e a t i s e s  (2  USC Sec.  1701-1750 ( g )  , 
42 USC Sec .  1485,  Cal .  Civ.  Code Sec.  51.2, Sec .  51.3,  White 

E g i n i u m ~ a n k l i n ,  379 So.2d 346 ( F l a .  

1 9 7 9 ) ,  S t a t e  o f  Washington ex  r e 1  S e a t t l e  T i t l e  T r u s t  Co. v.  

Roberge ,  278 U.S. 116,  49 S.Ct .  50 ( 1 9 2 8 ) ,  S a s s o  v. Ram 

P r o p e r t y  M-ement, 431 So.2d 204 (1st DCA, F l a .  1 9 8 3 ) ,  

app roved ,  452 So.2d 932 ( F l a .  1984)  a p p e a l  d i s m i s s e d  - us - 
105 S.Ct .  498, 83  L.Ed. 391 (1984)  ,Villa- B e l l e  T e r r e  v. 



B o r a a s ,  416 U.S. 1, 94 S.Ct .  1536 ( 1 9 7 4 ) ,  S o u t h e r n  

D e v e l o m t  Fund v. D r m ,  527 F. Supp. 927,  

USDC, M.D. D i s t .  1 9 8 1 ) ,  D e l  V a l l e  v. B i l t m o r e  I1 Condominium 

Asso-, 411 So.2d 1356 ( 3 r d  DCA, F l a .  1 9 8 2 ) ,  

Reilly. S t o v e s ,  520 P. 2d 747 (C.  of A. Div. 2,  A r i z .  2, 

c h e c o  v. L i n c o l n  P a l a c e  C ~ n d o m i n i u m ~ I n c . ,  410 So .2d 

543 ( 3 r d  DCA, F l a .  1982)  , She_pardv .  Woodland Township 

Commit tee  and P l a n n i n g ,  ' 346 A. 2d 1005 ( N . J .  1 9 7 6 ) ,  

Tax_eayers A s s o c i a t i o n  o f t h  Towns* v. w m o u t h  

m, 364 A. 2d 1016,  ( 1 9 7 6 ) ,  Schwaqer v. Sun O i l  C o m p a z  

o f  P e n n s y l v a n i a ,  5 9 1  F. 2d 58  ( 1 0 t h  C i r .  1 9 7 9 ) ,  O'Connor v .  

Villa_qe Green  Owners A s s o c i a t i o n ,  183 C a l  R e p t r .  111 (App. 2d 

D i s t .  Div.  E v e r g l a d e s  P l a z a  Condominium 

A s s o c i a t i o n ,  I n c .  v. B u t l e r ,  462 So.2d 8 3 5  ( 4 t h  DCA F l a .  

1 9 8 4 ) ,  Pomeran tz  v .  Woodland S e c t i o n  8  A s s o c i a t i o n ,  - I n c . ,  479 

So.2d 794 ( 4 t h  DCA F l a .  1 9 8 5 ) ,  E s t a t e s  of  F t .  ~ a u d e r d a l e  

P r o p e a  Owners A s s o c i a t i o n L  I n c .  v. K a l a e t  - So.2d - ( F l a .  

4 t h  DCA Case Numbers 84-1428 and 84-1462, Opin ion  f i l e d  

F e b r u a r y  5 ,  1 9 8 6 ) ,  R e t i r e m e n t  communi t ies :  The N a t u r e  and 

E n f o r c e a b i l i t y  o f  R e s i d e n t i a l  S e ~ a t i o n  by Age 76 Mich. L .  

Rev. 64 ,  105 ( 1 9 7 7 ) ,  S u f f e r  t h e  L i t t l e  C h i l d r e n  - B u t  n o t  i n  - 
Neighborhood:  A C o n s t i t u t i o n a l  View of  A ~ R e s t r i c t i v e  

Hous inq ,  40 Ohio S t a t e  Law J o u r n a l  295,  ( 1 9 7 9 ) .  

The o r d i n a n c e  i n  q u e s t i o n ,  which p r o h i b i t s  s u c h  

d e s i r e d  r e t i r e m e n t  communi t i e s ,  p r o v i d e s  f o r  methods  o f  

c a r r y i n g  o u t  its purpose  which a r e  n o t  r e a s o n a b l y  o r  

r a t i o n a l l y  r e l a t e d  t o  i ts d e c l a r e d  p u r p o s e  of  p r o v i d i n g  



" d e c e n t  hous ing  f a c i l i t i e s " ,  a s  we11 a s  u n n e c e s s a r i l y  and 

u n r e a s o n a b l y  i n f r i n g i n g  upon t h e  c o n s t i t u t i o n a l l y  p r o t e c t e d  

r i g h t s  of Respondent  and o t h e r s  who d e s i r e  t o  e s t a b l i s h  and 

l i v e  i n  such  r e t i r e m e n t  comrnuni t i e s .  

The T h i r d  D i s t r i c t  Cour t  of Appea l ,  e n  banc ,  i n  i ts  

p l u r a l i t y  d e c i s i o n  ( R  3 0 4 ) ,  n o t e s  t h e  o r d i n a n c e  is i n  

v i o l a t i o n  of A r t i c l e  1, S e c t i o n  2  of  t h e  F l o r i d a  

C o n s t i t u t i o n  g u a r a n t e e i n g  a l l  p e r s o n s  t h e  r i g h t  t o  p o s s e s s  

p r o p e r t y  and use  t h a t  p r o p e r t y  i n  a  l e g i t i m a t e  way, n o t  i n  

c o n f l i c t  w i t h  t h e  p u b l i c  w e l f a r e .  Tha t  C o u r t  c i t e s  v a r i o u s  

c a s e s  s u p p o r t i n g  t h e  p r i n c i p l e  t h a t  any  i n £  r i n g e m e n t  upon 

s u c h  r i g h t s  must b e a r  a  s u b s t a n t i a l  r e l a t i o n s h i p  t o  t h e  

p u b l i c  h e a l t h ,  s a f e t y ,  m o r a l s  and g e n e r a l  w e l f a r e  and ,  i f  

such  s t a t u t e  h a s  no r e a l  and s u b s t a n t i a l  r e l a t i o n s h i p  t o  t h e  

avowed p u r p o s e ,  t h e  l e g i s l a t i v e  body h a s  exceeded  t h e  

boundary  of i ts  p o l i c e  power (Palm Beach Mobile  Homes, I n c .  

v s .  S t r 2 ,  300 So.2d 8 8 1  ( F l a .  1 9 7 4 ) ,  M i l l e r  v.  MacGi l l ,  297 

So.2d 573  ( F l a .  1st DCA 1 9 7 4 ) ,  c e r t .  d e n i e d ,  307 So.2d 183 

( F l a .  1 9 7 5 ) ,  Coca Cola  Co., Food D i v i s i o n  v. S t a t e ,  

Depar tment  of C i t r u s ,  406 So.2d 1079, 1084-85 ( F l a .  1 9 8 1 ) ,  

d i s m i s s e d  s u b  nom. K r a f t ,  I n c .  v , .  F l o r i d a ,  Depar tment  of 

C i t r u s ,  456 U.S. 1002, 102 S.Ct .  2288, 73 L.Ed.2d 1297 

( 1 9 8 2 ) ,  A t l a n t i c  C o a s t l i n e  - R a i l r o a d  v.  C i t y ,  232 

U.S. 548,  34 S.Ct. 364,  58 L.Ed. 721  ( 1 9 1 4 ) .  

The p r i n c . i p l e  t h a t  an o r d i n a n c e ,  such  a s  t h e  one now 

b e f o r e  t h e  C o u r t ,  mus t  be d r a f t e d  i n  such  a  manner s o  a s  t o  

n o t  be u n n e c e s s a r i l y  broad  and i n v a d i n g  a r e a s  of p r o t e c t e d  



f r eedoms ,  when it. is n o t  n e c e s s a r y  t o  do s o ,  is no ted  by t h e  

Supreme C o u r t  of t h e  Uni ted  S t a t e s  i n  Gr i swold  v.  

C o n n e c t i c u t ,  381 U.S. 479, 85 S.Ct. 1768 ( 1 9 6 5 ) .  I n  G r i s w o l d  

t h e  U.S. Supreme Cour t  s t a t e d  a s  f o l l o w s :  

"Such a  law c a n n o t  s t a n d  i n  l i g h t  of t h e  
f a m i l i a r  p r i n c i p l e ,  so  o f t e n  a p p l i e d  by t h i s  
C o u r t ,  t h a t  a  "governmenta l  purpose  t o  c o n t r o l  
o r  p r e v e n t  a c t i v i t i e s  c o n s t i t u t i o n a l l y  s u b j e c t  
t o  S t a t e  r e g u l a t i o n  may n o t  be a c h i e v e d  by 
means which sweep u n n e c e s s a r i l y  b r o a d l y  and 
t h e r e b y  i n v a d e  t h e  a r e a  of p r o t e c t e d  
f reedoms"  ." 

T h i s  dange r  of b r o a d n e s s  h a s  been a d d r e s s e d  by t h e  Supreme 

C o u r t  of t h e  Uni ted  S t a t e s  and v a r i o u s  o t h e r  c o u r t s  (Moore v. 

C i t y f  E a s t  C l e v e l a n d ,  Oh io ,  431 U.S. 494, 52 L.Ed. 2d 5 3 1 ,  

92 S.Ct. 1932 ( 1 9 7 7 ) ,  Sawyer rv .  Sands t rom,  615 F.2d 1311 ( 5 t h  

C i r .  198O) ,  Record R e v o l u t i o n  No. 6 ,  1 n c . U  of Parma, 

638 F.2d 916 ( 6 t h  C i r .  198O),  Dike  v. Schoo l  Board o f  

Orrange C o w  F l o r i d a ,  650 F.2d 7 8 3  ( 5 t h  C i r .  1981)  , 

of  Pompano Beach v.  Capa lbo ,  455 So.2d 468 ( 4 t h  DCA F l a .  

1 9 8 4 ) ,  Hardwick v. Bowers, 760 F.2d 1202, ( 1 1 t h  C i r .  1 9 8 5 ) ,  

R o b e r t s  v. U n i t e d  Sta-, 104 S.Ct. 3244 ( 1 9 8 4 ) .  

Al though t h e  D i s t r i c t  Cour t  of Appeal i n  i ts  - e n  

bane d e c i s i o n  d i r e c t e d  i t s e l f  t o  A r t i c l e  1, S e c t i o n  2 ,  of t h e  - 
F l o r i d a  C o n s t i t u t i o n ,  r e g a r d i n g  t h e  r i g h t  t o  p o s s e s s  

p r o p e r t y ,  t h e  o r d i n a n c e  i n  q u e s t i o n  is s o  broad i n  i ts  

p r o v i s i o n s  t h a t ,  n o t  o n l y  is it  n o t  r e a s o n a b l y  and r a t i o n a l l y  

r e l a t e d  t o  i ts  o b j e c t i v e  p u r p o s e ,  bu t  i t  i n f r i n g e s  upon n o t  

o n l y  t h e  r i g h t  t o  p o s s e s s  p r o p e r t y  g u a r a n t e e d  by t h e  F l o r i d a  

and Uni ted  S t a t e s  c o n s t i t u t i o n s ,  b u t  i t  i n f r i n g e s  upon 



numerous o t h e r  a r e a s  of  c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t s .  

These i n c l u d e ,  b u t  a r e  n o t  l i m i t e d  t o ,  t h e  r i g h t  of p r i v a c y ,  

t h e  r i g h t  of a s s o c i a t i o n ,  t h e  r i g h t  t o  c o n t r a c t ,  t h e  r i g h t  t o  

a c q u i r e ,  p o s s e s s  and p r o t e c t  p r o p e r t y ,  t h e  r i g h t  of assembly ,  

t h e  r i g h t  t o  t r i a l  by j u r y ,  and t h e  r i g h t  of due p r o c e s s  and 

e q u a l  p r o t e c t i o n .  These r i g h t s  a r e  g u a r a n t e e d  by t h e  F i r s t ,  

F i f t h  and F o u r t e e n t h  Amendments of t h e  Un i t ed  S t a t e s  

c o n s t i t u t i o n  and a r e  g u a r a n t e e d  by v a r i o u s  s e c t i o n s  of  t h e  

F l o r i d a  c o n s t i t u t i o n  (West ,  F.S.A. Cons t . ,  A r t i c l e  1, S e c t i o n  

2 ,  Ar t i c le  1, S e c t i o n  5 ,  Ar t i c le  1, S e c t i o n  9 ,  Ar t i c l e  1, 

S e c t i o n  10 ,  Ar t i c le  1, S e c t i o n  22,  A r t i c l e  1, S e c t i o n  2 3 ) .  

The o r d i n a n c e  f u r t h e r  a t t e m p t s  t o  c a r r y  o u t  i ts  purpose  by 

g i v i n g  The Board power f a r  beyond t h a t  which i t  may have 

under  t h e  F l o r i d a  C o n s t i t u t i o n  so  a s  t o  r e s u l t  i n  v i o l a t i o n  

of due p r o c e s s  and s e p a r a t i o n  of powers.  (West ,  F.S.A. 

Cons t . ,  A r t i c l e  1, S e c t i o n  18 ,  West ,  F.S.A Cons t . ,  A r t i c l e  2, 

S e c t i o n  3 ,  West,F.S.A. Cons t . ,  Ar t i c l e  5 ,  S e c t i o n  1, A r t i c l e  

5 ,  S e c t i o n  5  ( b )  , A r t i c l e  5 ,  S e c t i o n  6  ( b )  , F.S. 26.012 ( 2 ) ,  

34.01 (1) ( b )  , Broward Count-, 484 So.2d 1374 ( 4 t h  

DCA, F l a .  1986) . 
I t  is r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h i s  o r d i n a n c e  is 

an abuse  of t h e  p o l i c e  power of t h e  Dade County Commission 

and u n n c e s s a r  i l y  and i m p r o p e r l y  i n f r i n g e s  upon t h e  

c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t s  of t h e  P e t i t i o n e r  and t h o s e  

d e s i r i n g  t o  l i v e  i n  r e t i r e m e n t  communi t ies ,  and ,  t h e r e f o r e ,  

must n o t  s t a n d  ( S o u t h  F l o r i d a  Blood ServiceA I n c .  v. 

Rasmusson, 467 So.2d 798 (3 rd  DCA F l a .  1 9 8 5 ) ) .  



11. CH. 1 1 A ,  SEC. 1 1 A ,  CODE OF METROPOLITAN 
DADE COUNTY, IS  CONTRARY TO THE PRINCIPLES 

ENUNCIATED I N  WHITE EGRET. -: 

T h i s  C o u r t '  s d e c i s i o n  i n  White E q r e t  - Condominium v. 

F r a n k l i n ,  379 So.2d 346 ( F l a .  1980)  h a s  been r e f e r r e d  t o  i n  

F l o r i d a ,  and n a t i o n w i d e ,  f o r  its f i n d i n g  t h a t  t h e r e  a r e  

d i f f e r e n t  n e e d s  f o r  d i f f e r e n t  a g e  g r o u p s ,  i n  p a r t i c u l a r  

r e f e r r i n g  t o  s e n i o r  c i t i z e n s .  I t  f u r t h e r  h o l d s  t h a t  age  is a  

"non s u s p e c t "  a r e a  ( s e e  a l s o  S a s s o  v. Ram P r o p e r t y  

Manaeement, 431  So.2d 204 (1st DCA, F l a .  1 9 8 3 ) ,  app roved ,  452 

So.2d 932 ( F l a .  1 9 8 4 ) ,  a p p e a l  d i s m i s s e d ,  - US - 105 S.Ct.  

498, 83  L.Ed. 391  (1984)  and s h o u l d  r e s t r i c t i o n s  r e g a r d i n g  

a g e  be r e a s o n a b l y  and f a i r l y  a p p l i e d ,  t h e r e  is no 

c o n s t i t u t i o n a l  p r o h i b i t i o n  a g a i n s t  them. T h i s  C o u r t ' s  

s t a t e m e n t  r e g a r d i n g  same is quo ted  i n  t h e  C i r c u i t  C o u r t  

A p p e l l a t e  D i v i s i o n '  s o p i n i o n  i n  t h i s  c a s e  (App. 2 )  , where i t  

q u o t e s  t h i s  C o u r t ' s  o p i n i o n  i n  White  E g r e t  a s  f o l l o w s :  

...I8 Age l i m i t a t i o n s  o r  r e s t r i c t i o n s  a r e  
r e a s o n a b l e  means t o  accompl i sh  t h e  l a w f u l  
pu rpose  of p r o v i d i n g  a p p r o p r i a t e  f a c i l i t i e s  
f o r  t h e  d i f f e r i n g  hous ing  n e e d s  and d e s i r e s  of 
t h e  v a r y i n g  age  g r o u p s .  We n o t e  t h a t  
Congres s  h a s  e s t a b l i s h e d  age  l i m i t a t i o n s  i n  
r e c o g n i z i n g  t h e  n e e d s  f o r  s e n i o r  c i t i z e n  
hous ing  by i n c l u d i n g  an age  minimum of 62 
y e a r s  f o r  occupancy of c e r t a i n  hous ing  
developments  2/ ( C i t a t i o n s  o m i t t e d )  White 
= e t  Condominium v. F r a n k l i n ,  s u p r a ,  a- 
351." 

The o r d i n a n c e  i n  q u e s t i o n  p r o h i b i t s  s u c h  a g e  

d i s t i n c t i o n s .  Should t h e  o r d i n a n c e  i n  q u e s t i o n  p r o h i b i t  such  

l e g a l  a c t i v i t y  a s  c r e a t i n g  and l i v i n g  i n  r e t i r e m e n t  

communi t ies  g e a r e d  t o  r e t i r e d  p e r s o n s ,  when such  p r o h i b i t i o n  



is n o t  r e a s o n a b l y  r e l a t e d  t o  t h e  pu rpose  of t h e  o r d i n a n c e ,  

and u n n e c e s s a r i l y  and u n r e a s o n a b l y  i n f r i n g e s  upon 

c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t s ,  such  an o r d i n a n c e  is 

i n v a l i d .  

The P e t i t i o n e r  a t t e m p t s  t o  a r g u e  t h a t ,  a s  t h e r e  is 

an o r d i n a n c e  on t h e  books which a p p a r e n t l y  p r o h i b i t s  

r e t i r e m e n t  communi t ies  i n  Dade County,  t h e  e s t a b l i s h m e n t  of 

s u c h  a  community is n o t  " l a w f u l " ,  and is, t h e r e f o r e ,  n o t  

a c c o m p l i s h i n g  a  " l a w f u l  pu rpose" ,  and,  t h e r e f o r e ,  

d o e s  n o t  app ly .  I t  is r e s p e c t f u l y  s u b m i t t e d  t h a t  t h i s  is n o t  

v a l i d  r e a s o n i n g .  

I f  t h e  o r d i n a n c e  i t s e l f  is an i n v a l i d  use  of t h e  

p o l i c e  power,  a s  is contended  and a s  h a s  been found by t h e  

Dade County C i r c u i t  Cour t  and t h e  Th i rd  D i s t r i c t  Cour t  of 

Appeal ,  t h e n ,  c e r t a i n l y ,  White E g r e t  comes i n t o  p l ay .  The 

impor t ance  of t h e  White E e  d e c i s i o n ,  a s  n o t e d  i n  t h e  

p l u r a l i t y  d e c i s i o n  of t h e  T h i r d  D i s t r i c t  Cour t  of Appeal ,  en  - 
bane ( R  304 - 305)  and t h e  C i r c u i t  C o u r t ,  A p p e l l a t e  -' 
D i v i s i o n ,  (Res .  App. 2 ,  p.2) is t h a t  t h e  e s t a b l i s h m e n t  of a  

r e t i r e m e n t  community is a  c o n s t i t u t i o n a l y  p e r m i s s i b l e  

a c t i v i t y .  

When r e a d i n g  t h e  o r d i n a n c e  i n  l i g h t  of t h e  Un i t ed  

S t a t e s  and F l o r i d a  c o n s t i t u t i o n s ,  t h e  f i n d i n g s  i n  White 

Egret a r e  indeed  i n s t r u c t i v e  i n  e s t a b l i s h i n g  t h e  

c o n s t i t u t i o n a l l y  p e r m i s s i b l e  a c t i v i t y .  I t  is t h i s  

c o n s t i t u t i o n a l l y  p e r m i s s i b l e  a c t i v i t y  n o t e d  i n  White  E g r e t  

which is u n n e c e s s a r i l y  and u n r e a s o n a b l y  p r o h i b i t e d  by t h e  



o r d i n a n c e ,  a s  we11 a s  n o t  be ing  r e a s o n a b l y  and r a t i o n a l l y  

r e l a t e d  t o  i ts purpose  of p r o v i d i n g  d e c e n t  hous ing ,  t h a t  

r e s u l t s  i n  t h e  o r d i n a n c e  be ing  f l awed ,  due t o  t h e  c o n s t r a i n t s  

upon l e g i s l a t i v e  p o l i c e  power c o n t a i n e d  i n  t h e  F l o r i d a  and 

Uni ted  S t a t e s  c o n s t i t u t i o n s .  

CONCLUSION 

Although t h e  pu rpose  of p r o v i d i n g  d e c e n t  hous ing  is 

c e r t a i n l y  a  l a u d a b l e  one and one p r o p e r  f o r  c o n s i d e r a t i o n  of 

a  l e g i s l a t i v e  body, such  a s  Dade County Commission, t h e  g o a l s  

of p r o v i d i n g  such  d e c e n t  hous ing  must be accompl ished  t h r o u g h  

l e g i s l a t i v e  e n a c t m e n t s  t h a t  a r e  r e a s o n a b l y  and r a t i o n a l l y  

r e l a t e d  t o  such  g o a l s  and do n o t  u n n e c e s s a r i l y  and 

u n r e a s o n a b l y  in£  r i n g e  upon c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t s .  

The method chosen  by t h e  Dade County Commission t o  accompl i sh  

its g o a l  of p r o v i d i n g  " d e c e n t  hous ing  f a c i l i t i e s W , i . e . ,  by an 

o r d i n a n c e  s o  broad  a s  t o  p r o h i b i t  r e t i r e m e n t  hous ing  and 

a l m o s t  any t y p e  of s p e c i a l i z e d  hous ing ,  d o e s  n o t  b e a r  

r e a s o n a b l e  r e l a t i o n  t o  t h i s  g o a l ,  a s  w e 1 1  a s  u n n e c e s s a r i l y  

and u n r e a s o n a b l y  i n f r i n g i n g  upon t h o s e  c o n s t i t u t i o n a l  r i g h t s  

p r o t e c t e d  by t h e  Uni ted  S t a t e s  and F l o r i d a  c o n s t i t u t i o n s  

which p e r m i t  p e r s o n s  t o  be p rov ided  w i t h ,  and l i v e  i n ,  

hous ing  g e a r e d  t o  t h e i r  needs .  The r a t h e r  b i z a r r e  r e s u l t  of 

t h e  o r d i n a n c e  i n  q u e s t i o n  is t h a t  t h e  d e s i r e  t o  p r o v i d e  and 

encourage  a p p r o p r i a t e  hous ing  f a c i l i t i e s  f o r  p e r s o n s  i n  Dade 

County is f r u s t r a t e d  by t h e  o r d i n a n c e  i n  q u e s t i o n ,  a s  i t  

p r o h i b i t s  p e r s o n s  from p r o v i d i n g ,  o r  l i v i n g  i n ,  hous ing  

a p p r o p r i a t e  f o r  t h e  n e e d s  of an evergrowing  p o p u l a t i o n  of 



r e t i r e d  p e r s o n s .  

The i m p o r t a n c e  o f  t h e  W h i t e  E_gret  d e c i s i o n  t o  t h e  

i s s u e s  p r e s e n t e d  by t h e  q u e s t i o n  c e r t i f i e d  t o  t h i s  C o u r t  is 

t h a t  t h i s  C o u r t  h a s  r e c o g n i z e d  t h e  n e e d s  o f  r e t i r e d  p e r s o n s ,  

a s  f a r  a s  h o u s i n g  is c o n c e r n e d ,  and t h e  c o n s t i t u t i o n a l l y  

p e r m i s s i b i l i t y  o f  s a t i s f y i n g  o f  t h o s e  n e e d s  on a  f a i r  and 

even-handed b a s i s .  

I t  is  r e s p e c t f u l l y .  s u b m i t t e d  t h a t  u n d e r  t h e  

p r i n c i p l e s  e n u n c i a t e d  i n  W r e t  Condominium, I n c .  v .  

F r a n k l i n ,  379 So.2d 346 ( F l a .  1 9 7 9 ) ,  Ch. l lA-3 o f  t h e  Code o f  

M e t r o p o l i t a n  Dade County  is an  u n c o n s t i t u t i o n a l  e x e r c i s e  o f  

t h e  County  C o m m i s s i o n ' s  p o l i c e  p o w e r s ,  i n s o f a r  a s  t h e  

o r d i n a n c e  p r o h i b i t s  r e a s o n a b l e  a g e  d i s c r i m i n a t i o n  i n  h o u s i n g ,  

and t h a t  t h i s  C o u r t ,  a s  h a v e  t h e  Dade County  C i r c u i t  C o u r t ,  

A p p e l l a t e  D i v i s i o n ,  and t h e  D i s t r i c t  C o u r t  o f  Appea l  of  

F l o r i d a ,  T h i r d  D i s t r i c t ,  e n  b a n c ,  s h o u l d  a n s w e r  t h e  q u e s t i o n  

on a p p e a l  by  f i n d i n g  s a i d  Ch. l lA-3 a n  u n c o n s t i t u t i o n a l  

e x e r c i s e  o f  t h e  County  C o m m i s s i o n ' s  p o l i c e  power ,  i n s o f a r  a s  

s a i d  o r d i n a n c e  p r o h i b i t s  r e a s o n a b l e  a g e  d i s c r i m i n a t i o n  i n  

h o u s i n g .  
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