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INTRODUCTION 

P e t i t i o n e r ,  Met ropol i tan  Dade County F a i r  Housing and Appeals Board, 

s h a l l  be r e f e r r e d  t o  h e r e i n  a s  "Pe t i t i one r "  o r  " t h e  Board". The 

Metropol i tan Dade County Board of County Commissioners s h a l l  be r e f e r r e d  t o  

a s  " the  Commission." Respondent, Sunr i se  V i l l age  Mobile Home Park s h a l l  b e  

r e f e r r e d  t o  a s  "Respondent1' o r  "Sunrise". References t o  t h e  Record on 

Appeal s h a l l  be denoted "R. - ." F O ~  t h e  convenience of t h i s  Court t h e  

op in ion  of t h e  Third D i s t r i c t  Court of Appeal is  a t t ached  h e r e t o  a s  

Appendix A; t h e  op in ion  of t h e  c i r c u i t  cou r t  below is a t t ached  a s  Appendix 

B; t h e  f i n a l  o rde r  of t h e  F a i r  Housing And Employment Appeals Board i s  

Appendix C. References t o  t h e  appendices h e r e i n  s h a l l  be denoted 

11 
APP* ¶P.-• 
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STATEMENT OF THE CASE AND FACTS 

Respondent, Sunr i se  V i l l a g e  Mobile Home Park,  Inc . ,  owns and ope ra t e s  

a  mobile home park i n  Dade County, F lo r ida .  R.36. The land  comprising t h e  

pa rk  is  owned by Respondent; however, t h e  i n d i v i d u a l  mobile homes a r e  owned 

by each t enan t  and a r e  l oca t ed  w i th in  t h e  park upon land  r en t ed  t o  t h e  

mobile  home owner by Respondent. R.36. Cha rac t e r i z ing  Sunr i s e  V i l l a g e  a s  a  

I I r e t i r emen t  community," Respondent has  sought t o  admit a s  t e n a n t s  on ly  

t h o s e  persons a l r eady  r e t i r e d  o r  those  a c t i v e l y  contemplat ing t h e  park a s  a  

r e t i r emen t  home. Respondent s eeks  t o  exclude a l l  persons n e i t h e r  r e t i r e d  

no r  cons ider ing  t h e  park a s  a  r e t i r emen t  home. 

Lot No. 182 i s  a  mobile home l o t  w i t h i n  Sunr i s e  V i l l a g e  Mobile Home 

Park. R.36. P r i o r  t o  t h e  commencement of t h i s  a c t i o n  be fo re  P e t i t i o n e r ,  

Met ropol i tan  Dade County F a i r  Housing and Employment Appeals Board, Lot No. 

182 was r en t ed  by Respondent t o  a  couple ,  t h e  F e l i x e s ,  who owned t h e  mobile 

home upon t h e  l o t .  M r .  and M r s .  F e l i x ,  however, wanted t o  move and s e l l  

t h e i r  mobile home. To t h a t  end, they pu t  t h e  mobile home up f o r  s a l e  and 

advised Respondent of t h e i r  p l a n s  t o  s e l l .  R.36. 
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Sometime t h e r e a f t e r ,  James Reid,  Jr. accompanied by a f r i e n d ,  Ca the r i ne  

Cox, con t ac t ed  M r .  and Mrs. F e l i x  and expressed  an  i n t e r e s t  i n  purchas ing  

t h e i r  mobi le  home. R.36. The F e l i x e s  informed Reid they  would be w i l l i n g  

t o  s e l l  him t h e i r  home, b u t  went on t o  adv i s e  him t h a t  b e f o r e  he  could 

become a t e n a n t  of t h e  Park he  would have t o  be  in te rv iewed  by Park  

management. R.30, 36. 

S t i l l  i n t e r e s t e d  i n  purchas ing  t h e  F e l i x ' s  home, Reid,  an a c t i v e l y  

employed twenty-nine y e a r  o l d ,  con t ac t ed  t h e  Sun r i s e  V i l l a g e  o f f i c e  and 

spoke t o  t h e  Park manager. He was t o l d ,  "Honey, you ' re  a l i t t l e  t o o  young" 

f o r  t h e  r e t i r e m e n t  park .  R.42. The manager a l s o  suggested t h a t  Re id ' s  

e n t r y  i n t o  t h e  pa rk  would be  c o n t r a r y  t o  t h e  r e t i r e m e n t  community be ing  

developed by Respondent and would i n h i b i t  t h e  g r adua l  development of t h e  

planned r e t i r e m e n t  community. R. 38. 

Reid charged Respondent, Sunr i se  V i l l a g e  Mobile Home Park,  w i t h  

age-based d i s c r i m i n a t i o n  i n  housing i n  v i o l a t i o n  of Sec t i on  llA-3, Code of  

Met ropol i t an  Dade County. R. 38. Respondent answered, denying t h e  charge.  

R. 38. 

I n  t h e  meantime, however, Reid had moved forward and purchased t h e  

mobile home from M r .  and Mrs. F e l i x  d e s p i t e  Respondent 's  o b j e c t i o n s .  R. 38. 

The p a r t i e s  a t  t h a t  t ime n e g o t i a t e d  an  accommodation, b u t  through which 

Respondent sought t o  p r e s e r v e  t h e  r i g h t  t o  c o n t e s t  t h e  age d i s c r i m i n a t i o n  

charge.  Respondent renewed i t s  o b j e c t i o n s  t o  Re id ' s  tenancy,  though, a f t e r  

concluding he  had mi s r ep re sen t ed  f a c t s  concern ing ,  among o t h e r  t h i n g s ,  h i s  

m a r i t a l  and employment s t a t u s  and d e t a i l s  concerning t h e  purchase  of t h e  

mobile home. R. 39. 

On November 30, 1982, t h e  Execut ive  D i r e c t o r  of t h e  Me t ropo l i t an  Dade 

County F a i r  Housing and Employment Appeals Board i s sued  h e r  i n v e s t i g a t i v e  

r e p o r t .  R.39. She concluded t h a t  S u n r i s e  V i l l a g e  Mobile Home Park had 
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engaged i n  age d i sc r imina t ion  and recommended an award of $7,000.00 t o  

compensate Reid f o r  t h e  humi l i a t i on ,  embarassment and mental  d i s t r e s s  he  

suf fered .  R. 39. The Di rec to r  f u r t h e r  recommended t h a t  t h e  Board o r d e r  

Respondent t o  cease i t s  d iscr imina tory  p r a c t i c e s .  R. 39. 

Respondent appealed t h e  D i r e c t o r ' s  f i n d i n g s  t o  t h e  f u l l  Board. On May 

18, 1983, t h e  Board convened f o r  t h e  f i r s t  ha l f  of what would prove t o  be a  

two-day hear ing  of Respondent's appeal .  The hear ing  was concluded on June 

1,  1983. R. 40. P r i o r  t o  concluding t h e  hear ing ,  though, P e t i t i o n e r ,  t h e  

Board, moved t o  e n j o i n  Respondent from applying i t s  age r e s t r i c t i o n  t o  

Reid. R.30. On June 17, 1983, i n  Metropol i tan Dade County F a i r  Housing 

snd Employment Appeals Board, ex r e l .  James Reid, Jr. v. Sunr i se  V i l l age  

Yobile Home Park, Inc.  Eleventh J u d i c i a l  C i r c u i t  Case No. 83-19311, Ca 27, 

a temporary in junc t ion  i ssued  thereby r e q u i r i n g  Respondent t o  permit Reid 

to  move i n t o  t h e  park. R.41. 

Upon completion of t h e  hea r ing  on June 1,  1983, t h e  Board d e l i b e r a t e d  

i t s  dec is ion .  On June 20, 1983, t h e  Board i ssued  i t s  f i n a l  order  adopting 

i n  substance,  t h e  Executive D i r e c t o r ' s  f ind ings .  R.41. 

Respondent appealed t h e  Board's order  t o  t h e  Appel late  Div is ion  of t h e  

C i r cu i t  Court ,  pursuant t o  Sec t ion  llA-9, Code of Metropol i tan Dade County. 

3n appea l ,  Respondent argued t h a t  so f a r  a s  Chapter 1 l A  f o r b i d s  a l l  age-base 

d iscr imina t ion ,  i t  i s  void a s  cont ra ry  t o  t h e  laws of F lo r ida ,  t h e  F l o r i d a  

Zons t i t u t ion  and t h e  Cons t i t u t ion  of t h e  United STates. R. 46. S p e c i f i c a l l y  

Respondent argued t h a t  Chapter 1 1 A  of t h e  Code was i n  c o n f l i c t  w i th  Chapter 

33, F lo r ida  S ta tu tes ,which  contemplates reasonable r u l e s ,  r egu la t ions  and 

entrance requirements f o r  park t enan t s .  Respondent a l s o  contended Chapter 

11A impermissibly in f r inged  upon i t s  b a s i c  r i g h t s  under t h e  F lo r ida  Consti- 

t u t ion .  Respondent maintained Chapter 11A i n t e r f e r e s  w i th  i t s  cons t i -  

t u t i o n a l  r i g h t  t o  acqu i r e ,  possess  and p r o t e c t  property.  It a l s o  argued 
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i t  e q u a l  p r o t e c t i o n  under  t h e  F l o r i d a  C o n s t i t u t i o n  and t h e  C o n s t i t u t i o n  o f  

t h e  Uni ted  S t a t e s .  R.46. Respondent went on t o  a rgue  t h a t  i t  was d e p r i v e d  

o f  t h e  u s e  of i t s  p r o p e r t y  w i t h o u t  due p r o c e s s  of law th rough  t h e  o p e r a t i o n  

o f  Chapter  11A; t h a t  Chap te r  1 1 A  c o n s t i t u t e d  a n  impermiss ib le  i n t e r f e r e n c e  

w i t h  i t s  c o n s t i t u t i o n a l l y  p r o t e c t e d  p r i v a c y .  The f i n a l  component of t h e  

Respondent ' s  a t t a c k  on t h e  c o n s t i t u t i o n a l i t y  of Chap te r  11A was t h e  argument 

t h a t  Chap te r  11A v i o l a t e s  t h e  due p r o c e s s  and e q u a l  p r o t e c t i o n  g u a r a n t e e s  

o f  t h e  C o n s t i t u t i o n  of t h e  Uni ted S t a t e s .  The Respondent r a i s e d  two f i n a l  

p o i n t s  t o  t h e  C i r c u i t  Court .  The f i r s t  was t h a t  t h e  Board, i n  r e f u s i n g  t o  

d e c l a r e  t h e  o rd inance  u n c o n s t i t u t i o n a l ,  e r r e d .  F i n a l l y ,  Respondent 

cha l l enged  t h e  award of $7,000.00 i n  compensatory damages, a r g u i n g  t h a t  i t  

was unsupported by r e c o r d  ev idence .  

The A p p e l l a t e  D i v i s i o n  over tu rned  t h e  d e c i s i o n  of t h e  Board and h e l d  

Chap te r  11A u n c o n s t i t u t i o n a l  i n  p a r t .  I n  i t s  o p i n i o n  t h e  A p p e l l a t e  D i v i s i o n  

s t a t e d ,  

"we r e v e r s e  t h e  Board 's  d e c i s i o n  upon a  h o l d i n g  
t h a t  i t  r e s u l t s  i n  a n  u n c o n s t i t u t i o n a l  r e s t r a i n t  on t h e  
r i g h t  of t h e  mobi le  home p a r k  owner t o  u s e  i t s  p r o p e r t y  
f o r  a  l e g i t i m a t e  purpose ,  namely, t h e  c r e a t i o n  of a  
r e t i r e m e n t  community. To t h e  e x t e n t  t h a t  Chap te r  1 1 A ,  
S e c t i o n  1 1 A  of t h e  Dade County Code r e q u i r e s  t h e  
Board 's  f i n d i n g s ,  i t  is deemed u n c o n s t i t u t i o n a l .  

Our d e c i s i o n  is d i c t a t e d  by t h e  F l o r i d a  Supreme 
C o u r t ' s  h o l d i n g  t h a t  a  hous ing  r e s t r i c t i o n  on t h e  b a s i s  
of age  i s  n o t  p r o h i b i t e d  by t h e  c o n s t i t u t i o n  u n l e s s  
such r e s t r i c t i o n  is unreasonab ly  o r  a r b i t r a r i l y  
a p p l i e d .  White E g r e t  Condominium v. F r a n k l i n ,  379 
So.2d 346 (F la .  1980).  

... Age l i m i t a t i o n s  o r  r e s t r i c t i o n s  a r e  r e a s o n a b l e  
means t o  accomplish  t h e  l a w f u l  purpose  of p r o v i d i n g  
a p p r o p r i a t e  f a c i l i t i e s  f o r  t h e  d i f f e r i n g  hous ing  
needs  and d e s i r e s  of t h e  v a r y i n g  age  groups.  We 
n o t e  t h a t  Congress h a s  e s t a b l i s h e d  a g e  l i m i t a t i o n s  
i n  r e c o g n i z i n g  t h e  need f o r  s e n i o r  c i t i z e n  hous ing  
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by inc luding  an age minimum of sixty-two yea r s  f o r  
occupancy of c e r t a i n  housing developments 

Since t h e  Dade ordinance does not  a l low f o r  t h i s  
j u d i c i a l l y  determined reasonable age r e s t r i c t i o n ,  and 
t h e r e  is  no evidence i n  t h e  record t h a t  t h e  r e s t r i c t i o n  
was a r b i t r a r i l y  appl ied  t o  Reid o r  t h a t  t h e  p a r t i c u l a r  
r e s t r i c t i o n  is  unreasonable,  t h e  category of age must 
be de l e t ed  from t h e  an t i -d i sc r imina t ion  ordinance. 

Reversed and remanded. 

On May 13, 1985, t he  Board submitted t o  t h e  Third D i s t r i c t  Court of 

Appeal a  P e t i t i o n  f o r  W r i t  of C e r t i o r a r i  seeking review of a  f i n a l  o rde r  of 

the c i r c u i t  cour t  a c t i n g  i n  i t s  review capac i ty .  A s  r e l i e f ,  P e t i t i o n e r  

l rged t h e  D i s t r i c t  Court t o  r eve r se  t h e  dec i s ion  of t h e  c i r c u i t  c o u r t ,  

s f f i rm  t h e  dec i s ion  of t h e  Board and r e i n s t a t e  t h e  r e l i e f  t h e  Board awarded 

to  James Reid, Jr. On May 31, 1985, Sunrise  submitted a  Response t o  t h e  

P e t i t i o n  f o r  W r i t  of C e r t i o r a r i .  On June 18, 1985, a  pane l  of t h i s  Court 

i en ied  s a i d  P e t i t i o n .  On J u l y  3, 1985, P e t i t i o n e r  submitted t o  t h i s  Court 

s Motion f o r  Rehearing o r  Rehearing En Banc c i t i n g  the  except iona l  import 

~f t h e  Panel dec i s ion  i f  allowed t o  s tand .  I n  an Order da ted  September 11, 

1985, t h i s  Court g ran ted  P e t i t i o n e r ' s  Motion f o r  Rehearing En Banc. A f t e r  

:onsiderat ion o r a l  argument was heard by t h e  Court en banc on October 8 ,  

1985. I n  an opinion f i l e d  March 25, 1986, wi th  seven judges p a r t i c i p a t i n g  

in  t h e  r e s u l t ,  a  fou r  judge p l u r a l i t y  of t h e  Third D i s t r i c t  Court of Appeal 

2ndorsed t h e  hold ings  of t he  c i r c u i t  cour t  and denied t h e  Board's p e t i t i o n  

Eor w r i t  of c e r t i o r a r i .  App. A, p.6, R. 306. ' Pu r suan t  t o  t h e  Fla.R.App. 

3 .030(a)(2)(v) :  The Third D i s t r i c t  c e r t i f i e d  t o  t h i s  Court a s  being of 

; r ea t  pub l i c  importance t h e  fol lowing quest ion:  

Under t h e  p r i n c i p l e s  enunciated i n  White Egret  
Condominium, Inc. v .  Frankl in ,  379 So.2d 346 (F la .  

There i s  no exemption i n  t h e  Dade County ordinance f o r  such f e d e r a l l y  
funded s e n i o r  c i t i z e n s  housing p r o j e c t s .  

5  
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1979), is  chap t e r  1 1 A ,  s e c t i o n  llA-3 of t h e  

Met ropol i t an  Dade County Code an  u n c o n s t i t u t i o n a l  
e x e r c i s e  of t h e  county commission's p o l i c e  powers 
i n s o f a r  a s  t h e  ord inance  p r o h i b i t s  reasonable  age 
d i s c r i m i n a t i o n  i n  housing? App.A,p.6, R.306. 

On A p r i l  2 ,  1986, t h e  Board, P e t i t i o n  h e r e i n ,  f i l e d  a n o t i c e  of appea l  

invoking pursuant  t o  A r t . V ,  53(b)(4) ,  Fla.Const. ,  t h i s  Cour t ' s  

d i s c r e t i o n a r y  j u r i s d i c t i o n  t o  p a s s  upon ques t i ons  c e r t i f i e d  by t h e  d i s t r i c t  

c o u r t  a s  being of g r e a t  p u b l i c  importance. OmApr i l  23, 1986 t h i s  Court  

g ran ted  review. 

6 
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QUESTION ON APPEAL 

Under the principles enunciated in White Egret Condominium, Inc. v. 

Franklin, 379 So.2d 746 (Fla. 1979), is Chapter llA-3 of the Code of 

Metropolitan Dade County an unconstitutional exercise of the county 

commission's police powers insofar as the ordinance prohibits reasonable 

age discrimination in housing? R. 306. 
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SUMMARY OF ARGUMENT 

The Third District Court of Appeal, sitting en banc, entertained the 

Board's, Petitioner herein, Petition for Writ of Certiorari to the 

Appellate Division of the Eleventh Judicial Circuit, and upheld the 

decision of the circuit court below finding Chapter 11A, SllA-3, Code of 

Metropolitan Dade County, unconstitutional. App.A, p.1-10, R.301-310. 

Though upholding the circuit court, the Third District nevertheless 

certified as of the great public importance the following question: 

Under the principles enunciated in White Egret 
Condominium, Inc. v. Franklin, 379 So.2d 746 (Fla. 
1979), is Chapter llA-3 of the Code of Metropolitan 
Dade County an unconstitutional exercise of the county 
commission's police powers insofar as the ordinance 
prohibits reasonable age discrimination in housing? R. 
306. 

Respectfully, Petitioner asserts Chapter 11A, SllA-3 constitutes a 

valid exercise of the Commission's police powers. It is, therefore, not 

unconstitutional. 

The authority to govern is inherent in the police power. 10 

Fla.Jur.2d, Constitutional law 5186. It is through this doctrine that all 

enactments which may be reasonably construed as expedient for the public 

welfare are validated. Newman v. Carson, 280 So.2d 426, 429 (Fla. 1973). 

Though all property owners enjoy the right to possess and enjoy property 

toward any legitimate end, that right is subject to reasonable restrictions 

in the interest of the public welfare. Sarasota County v. Barg, 302 So.2d 

737, 741 (Fla. 1974); Palm Beach Mobile Home, Inc. v. Stong, 300 So.2d 881 

(Fla. 1974). 

With its guarantee of equal access to housing to all persons 

regardless of age, it cannot be denied that Chapter 11A, SllA-3 is related 

to a fundamental concern of the public welfare. Such an ordinance is 
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c l e a r l y  w i t h i n  t h e  scope of t h e  commission p o l i c e  power. A s  such i t  may 

not  be s t r u c k  down. See, e.g. Roberts v.  United S t a t e s  Jaycees,  468 U.S. 

, 104 S.Ct. 3244, 82 L.ed 2d 462 (1984). 

A s  t he  body charged wi th  determining and e f f e c t u a t i n g  pub l i c  p o l i c y  

w i t h i n  i t s  j u r i s d i c t i o n ,  t h e  Commission i s  e n t i t l e d  t o  deference i n  

car ry ing  out  t h i s  func t ion .  Newman v. Carson, 280 So.2d 426. The c o u r t s  

below, however, erroneously ignored t h i s  p r i n c i p l e  and have attempted t o  

s u b s t i t u t e  t h e i r  own judgments and po l i cy  concerns f o r  those  of t h e  County 

Commission. It is, neve r the l e s s ,  c l e a r  t h a t  whatever l e g i t i m a t e  p o l i c y  

bases  e x i s t  t o  support  t h e  p ropos i t i on  t h a t  511A-3 i s  u n c o n s t i t u t i o n a l ,  

e q u a l l y  cogent cons ide ra t ions  e x i s t  t o  support  t h e  express ion  of pub l i c  

po l i cy  contained t h e r e i n .  I f  a  reasonable argument e x i s t s  a s  t o  whether an  

enactment is  unreasonabl-e, t h e  l e g i s l a t i v e  w i l l  must p r e v a i l .  C i t y  of 

Miami v. Kayfetz,  92 So.2d 798. 

The c o u r t s  below e r r ed  f u r t h e r  i n  holding Chapter 11A u n c o n s t i t u t i o n a l  

i n  p a r t ,  because no c o n s t i t u t i o n a l  p rov i s ion  has been v i o l a t e d .  It i s  

axiomatic  t h a t  before  an enactment can proper ly  be declared unconst i -  

t u t i o n a l ,  i t  must f i r s t  be shown t o  be i n  d i r e c t  c o n f l i c t  with some cons t i -  

t u t i o n a l  provis ion ,  whether express  o r  implied. 10 F la . Ju r .  2d, Consti-  

t u t i o n a l  Law, 557. When t h e r e  i s  no v i o l a t i o n  of a c o n s t i t u t i o n a l  

provis ion ,  t he  w i l l  of t h e  l e g i s l a t u r e  must con t ro l .  - Id .  The c o u r t s  may 

n o t  s e t  a s i d e  an otherwise v a l i d  express ion  of pub l i c  p o l i c y  merely because 

i t  is deemed expedient  o r  unwise. - Id .  a t  559. 

The c i r c u i t  c o u r t ' s  a n a l y s i s  i n  t h e  i n s t a n t  case  sugges ts  t h a t  where 

t h e  F lo r ida  Cons t i t u t ion  i s  s i l e n t ,  t he  l e g i s l a t u r e  i s  powerless t o  a c t .  

The F l o r i d a  Cons t i t u t ion ,  however, i s  a  l i m i t i n g  document and t h e  

l e g i s l a t u r e  i s  f r e e  t o  a c t  i n  any a r e a  which i s  not  bar red  by t h e  

Cons t i t u t ion .  See, e.g.  S t a t e  v .  Dade County, 142 So.2d 79 ,  85 (F la .  
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1962). Nothing i n  t h e  Cons t i t u t ion  of F l o r i d a ,  guarantees  t o  owners of 

housing accommodations t h e  r i g h t  t o  d i sc r imina te  on t h e  b a s i s  of age. 

Absent such c o n s t i t u t i o n a l  p r o t e c t i o n ,  e i t h e r  express  o r  implied,  t h e  

Commission has  t he  a u t h o r i t y  t o  p r o h i b i t  age-based housing d iscr imina t ion .  

Designat ion of t h e  age group t o  be pro tec ted  i s  t h e  exc lus ive  province of 

t h e  l e g i s l a t u r e  and may not  be  d is turbed  by t h e  j u d i c i a r y  absent  a  showing 

t h e  c l a s s i f i c a t i o n  exceeds t h e  bounds of reasonable choice. Bel le  Te r re  v.  

Borass,  416 U.S. 1  (1974). 

I n  holding Chapter 11A, SllA-3 u n c o n s t i t u t i o n a l  t h e  c i r c u i t  c o u r t  

r e l i e d  on t h e  dec i s ion  of t h i s  Court i n  White Egre t  Condominium, Inc.  v .  

Frankl in ,  379 So.2d 346 (Fla .  1980). I n  White Egret  t h e  r e s t r i c t i o n s  a t  

i s s u e  were imposed by p r i v a t e  p a r t i e s .  There was no l o c a l  ordinance o r  

o t h e r  enactment involved. The s o l e  ques t ion  was whether t h e  age 

r e s t r i c t i o n  was i t s e l f  uncons t i t u t iona l .  379 So.2d a t  348. 

I n  analyzing t h e  case  t h e  White Egret  Court focussed on t h a t  

r e s t r i c t i o n  a s  a  reasonable means t o  accomplish a  lawful  purpose. - Id.  a t  

351. In  Dade County, however, t h e  Metropol i tan Dade County Board of County 

Commissioners has  exp res s ly  p roh ib i t ed  a l l  age-based d i sc r imina t ion  i n  

housing a g a i n s t  persons over e ighteen  yea r s  old.  Sec t ion  llA-3(1) and 

llA-2(14), Code of Metropol i tan Dade County. The r e s t r i c t i o n  Respondent 

promulgated, p roh ib i t ed  by t h e  Board of County Commissioners, must f a l l  

because i t  f o s t e r s  an unlawful purpose. This  is  t h e  t r u e  r e s u l t  d i c t a t e d  

by White Egre t ,  supra ,  i f  it is  properly appl ied t o  t h e  case  a t  bar .  
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ARGUMENT 

I. 

CHAPTER 11A, SECTION 1 1 A ,  CODE OF METROPOLITAN DADE 
COUNTY, IS NOT AN UNCONSTITUTIONAL EXERCISE OF THE 
COUNTY COMMISSION'S POLICE POWER INSOFAR AS IT 
PROHIBITS ALL AGE-BASED HOUSING DISCRIMINATION AGAINST 
ANY PERSONS OVER EIGHTEEN YEARS OLD. 

I n  i t s  d i s c r e t i o n  t h e  Supreme Court of F l o r i d a  may review any d e c i s i o n  

of  a  d i s t r i c t  cou r t  of appea l  t h a t  passes  upon a  ques t ion  c e r t i f i e d  by t h e  

d i s t r i c t  cou r t  t o  be of g rea t  p u b l i c  importance. A r t . V ,  53 (b ) (4 ) ,  

F la .Cons t i tu t ion .  I n  t h e  i n s t a n t  ca se  t h e  Third D i s t r i c t  Court of Appeal 

denied t h e  Board's P e t i t i o n  f o r  W r i t  of C e r t i o r a r i  and upheld t h e  d e c i s i o n  

of t h e  c i r c u i t  cou r t  below which held Chapter 11A, SllA-3, Code of 

Metropol i tan Dade County, t o  be uncons t i t u t iona l .  I n  a  p l u r a l i t y  opin ion  

t h e  Third D i s t r i c t  c e r t i f i e d  t o  t h i s  Court a s  being of g r e a t  pub l i c  

importance, t h e  ques t ion  of whether t h e  blanket  p r o h i b i t i o n  a g a i n s t  

age-based housing d i sc r imina t ion  contained i n  Chapter 11A, SllA-3 is an 

u n c o n s t i t u t i o n a l  e x e r c i s e  of t h e  county i s  p o l i c e  powers under t h e  

p r i n c i p l e s  enunciated by t h i s  Court i n  White Egret Condominium, Inc.  v. 

Frankl in ,  379 So.2d 346 (Fla .  1979). 2 

A. I n s o f a r  A s  Chapter 11A, SllA-3 Seeks To Fur the r  
The Legi t imate Pub l i c  Purpose Of Insur ing  Equal 
Access To A l l  Avai lable  Housing Regardless  Of Age, 
The Ordinance Is A Valid Exercise  Of The P o l i c e  
Power. 

* 
The D i s t r i c t  Court denied t h e  Board's P e t i t i o n  i n  a  p l u r a l i t y  opinion 

wi th  seven judge p a r t i c i p a t i n g  i n  t h e  dec is ion .  Judge Baskin, w i th  two 
judges concurr ing,  wrote  t h e  p l u r a l i t y  opinion.  Judge Barkdull  concurred 
i n  t h e  r e s u l t .  Chief Judge Schwartz, w i th  two judges concurr ing,  wrote  t h e  
d i s s e n t i n g  opinion. App.A, p.1-10, R.301-310. 
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The c i r c u i t  cou r t  below held t h a t  Chapter 11A, 5llA-3, Code of 

Metropol i tan Dade County, i s  u n c o n s t i t u t i o n a l  " in so fa r  a s  i t  p r o h i b i t s  

reasonable  age r e s t r i c t i o n s  i n  housing." A ~ ~ . A ,  op. 1-2, R.301-302. The 

Third D i s t r i c t  Concurred c i t i n g  "cogent po l icy  reasons" i n  support  of t he  

exc lusory  age r e s t r i c t i o n  Respondent would impose i n  t h e  i n s t a n t  case.  

App.A, p.5, R.305. Respec t fu l ly ,  P e t i t i o n e r  d i sag rees  wi th  the  hold ings  of 

t h e  c o u r t s  below and a s s e r t s  those  c o u r t s  e r r ed  i n  f i nd ing  5llA-3 

c o n s t i t u t e s  an abuse of t h e  Commission's p o l i c e  powers. 

A s  a  b a s i c  p r i n c i p l e  of c o n s t i t u t i o n a l  law, i t  is  understood t h a t  t he  

p o l i c e  power of t h e  sovereign is t b e  fundamental source of governmental 

a u t h o r i t y .  The p o l i c e  power r e s t s  upon t h e  theory  t h a t  t he  wel fare  of t h e  

people i s  t h e  supreme law. 10 Fla.Jur.2d, Cons t i t u t iona l  Law 5186. The 

p o l i c e  power doc t r ine  v a l i d a t e s  any enactment which may be "reasonably 

construed a s  expedient f o r  t h e  p r o t e c t i o n  of pub l i c  s a f e t y ,  pub l i c  wel fare ,  

p u b l i c  morals o r  pub l i c  heal th ."  Newman v .  Carson, 280 So.2d 426, 429 

(Fla .  1973). It is ,  t h e r e f o r e ,  axiomatic t h a t  a l l  p r i v a t e  r i g h t s  enjoyed 

by ind iv idua l s  a r e  sub jec t  t o  modi f ica t ion  through the  s t a t e ' s  r i g h t  t o  

e x e r c i s e  t h e  p o l i c e  power f o r  t h e  wel fare  of t h e  gene ra l  publ ic .  Neise l  v. 

Moran, 80 F la .  98, 85 So. 346 (1919). 

I n  t h e  p l u r a l i t y  opinion below, t h e  Third D i s t r i c t  suggested Chapter 

11A,  5llA-3 is  an impermissible  infringement upon a  proper ty  owner's r i g h t  

t o  u se  h i s  proper ty  i n  any " l eg i t ima te  manner n o t  i n  c o n f l i c t  wi th  t h e  

p u b l i c  welfare." R.304 ( c i t i n g  Palm Beach Mobile Home, Inc.  v. Strong,  300 

So. 2d 881 (Fla .  1974)).  A s  t h e  p l u r a l i t y  recognized, though, reasonable  

r e s t r i c t i o n s  on t h e  use  of proper ty  i n  t h e  i n t e r e s t  of pub l i c  h e a l t h ,  

we l f a re ,  morals and s a f e t y  a r e  v a l i d  e x e r c i s e s  of t he  p o l i c e  power. 

Sa ra so ta  County v. Barg, 302 So.2d 737, 741 (Fla .  1974). Such r e s t r i c t i o n s  

must be upheld where t h e r e  i s  a  r e a l  and s u b s t a n t i a l  r e l a t i o n s h i p  between 
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the avowed public purpose and the regulatory scheme employed. Palm Beach 

Mobile Home, Inc. Supra, at 885 (quoting Atlantic Coastline Railroad v. 

City of Goldsboro, 232 U.S. 548, 34 S.Ct. 364, 58 L.Ed. 721 (1941)). 

It cannot be denied that through its prohibition of age based housing 

discrimination, Chapter 11A, 5llA-3 is related to a fundamental concern of 

the public welfare -- the need for equal access to adequate housing for all 
persons as expressed in Chapter 11A, 511A-1. This ordinance and similar 

laws forbidding discrimination in other contexts are clearly within the 

scope of the Commission's police power. They may not, therefore, be 

struck down. See, e.g. Roberts v. United States Jaycees, 468 U.S. , - 
104 S.Ct. 3244, 82 L.Ed.2d 462 (1984); C.F., Martin v. City of New York, 

201 N.Y.S.2d 111, 22 Kisc.2d 389 (Sup.Ct. 1960). -- See also, City of New 

York v. Clafington, Inc., 243 N.Y.S. 437, 439, 40 Misc.2d 547 (Sup. Ct. 

1963) (under the police power, the city has the authority to enact laws 

prohibiting discrimination in housing). 

The plurality below, nevertheless, found Chapter 11A unconstitutional 

in its blanket proscription on age-based housing discrimination. In 

reaching that conclusion, however, the plurality committed error in its 

failure to accord the Commission the deference it was due in determining 

the public interest and in deciding how best to protect it. 

As Chief Judge Schwartz notes in the dissenting opinion below (App.A, 
p.7, R.307), as a matter of inherent legislative power, the Metropolitan 
Dade County Board of County Commissioners has authority to enact 
legislation prohibiting discrimination. Article VIII, 56(F), Fla.Const. 
provides: "The Metropolitan Government of Dade County may exercise all the 
powers conferred now or hereafter by general law upon municipalities." 
Section 166.021(3), Fla.Stat., grants to municipalities the power to enact 
legislation concerning any subject matter upon which the state Legislature 
may act. 
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1 Where t h e  v a l i d i t y  of enactments made under t h e  p o l i c e  power i s  a t  

1 i s s u e ,  t h i s  Court h a s  i n s i s t e d  c o u r t s  be very cau t ious  i n  dec l a r ing  a  

1 municipal  ordinance unreasonable,  no t ing  a  "pecu l i a r  p rop r i e ty  i n  

1 pe rmi t t i ng  i n h a b i t a n t s  of a  C i ty  through i ts  proper  o f f i c i a l s  t o  determine 

what r u l e s  a r e  necessary f o r  t h e i r  own l o c a l  government." C i ty  of Miami v .  

Kayfetz,  92 So.2d 798, 801 (F la .  1957). C lea r ly  t h i s  Court recognized a s  

i nhe ren t  i n  t h e  e x e r c i s e  of t h e  po l i ce  power t h e  l e g i s l a t i v e  d i s c r e t i o n  t o  

determine t h e  pub l i c  i n t e r e s t  and t h e  measures necessary f o r  i t s  

p ro t ec t ion .  Newman, 280 So.2d a t  428. 

I n  i ts  opinion below, t h e  p l u r a l i t y  concludes t h a t  Chapter 11A, SllA-3 

' i s  u n c o n s t i t u t i o n a l  because, a s  d r a f t e d ,  i t  has  t h e  e f f e c t  of e l imina t ing  

a l l  a d u l t  [and ret i rement14 housing i n  i t s  j u r i s d i c t i o n ,  "a  d r a s t i c  means 

of f u l f i l l i n g  i ts  purpose of a s su r ing  decent housing." R. 304. P e t i t i o n e r  

a s s e r t s ,  however, t h a t  t h e  p l u r a l i t y  below has  at tempted,  through i t s  

r u l i n g ,  t o  s u b s t i t u t e  i t s  judgment f o r  t h a t  of t h e  duly e l e c t e d  law-making 

body, t h e  Board of County Commissioners. 

The p l u r a l i t y ' s  heavy r e l i a n c e  on po l i cy  se rves  only t o  underscore t h e  

e x t e n t  t o  which it would supplant  t h e  de te rmina t ion  of t h e  Commission with 

i ts  own judgment. The p l u r a l i t y  goes so  f a r  a s  t o  echo t h e  "cogent po l i cy  

reasons" he ld  t o  permit t h e  es tab l i shment  of housing developments 

r e s t r i c t e d  t o  t h e  e l d e r l y  i n  Taxpayers Assoc ia t ion  v. Weymouth Township, 

80 N.J. 6,  364 A.2d 1016 (1976), c e r t .  denied,  430 U.S. 977, 97 S.Ct. 1672, 

52 L.Ed.2d 373 (1977). Among t h e  cons ide ra t ions  c i t e d  a re :  (a)  t h e  l a c k  

4 
The p l u r a l i t y  opinion s t a t e s  t h a t ,  a s  d r a f t e d ,  Chapter 11A, SllA-3 

bans a l l  a d u l t  and r e t i r emen t  communities w i th in  t h e  Commission's 
j u r i s d i c t i o n .  R. 304. However, whi le  SllA-3 f o r b i d s  age-based 
d i sc r imina t ion  i n  housing, employment s t a t u s  d i sc r imina t ion  is - n o t  banned. 
Thus, a t  l e a s t  arguably,  a  r e s idence  r e s t r i c t i o n  based on re t i rement  s t a t u s  
r a t h e r  than  age would be v a l i d .  
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of housing s p e c i a l l y  designed t o  meet t h e  needs and d e s i r e s  of t h e  e l d e r l y ,  

(b) t h e  f i x e d  and l i m i t e d  incomes upon which many o l d e r  persons a r e  

dependent, ( c )  and t h e  p a r t i c u l a r  phys i ca l  and s o c i a l  problems of t h e  

e l d e r l y .  App. A. ,  p. 5 ,  R. 305 ( c i t i n g  Weymouth, 80 N. J. a t  9 

364 A.2d a t  1026-28). 

The P e t i t i o n e r  admits t h a t  t h e  cons ide ra t ions  expressed by t h e  

p l u r a l i t y  a r e  admirable. Indeed, under o t h e r  circumstances wi th  o t h e r  

f ramers ,  Chapter 1 1 A ,  5llA-3 might have been d r a f t e d  t o  a l low t h e  age 

r e s t r i c t i o n s  allowed i n  Weymouth, supra.  However, a s  Chief Judge Schwartz 

n o t e s  i n  t h e  d i s s e n t i n g  opinion,  the  law-making body could appropr i a t e ly  

a c t  both t o  i n su re  equa l  acces s  t o  a l l  a v a i l a b l e  r e s i d e n t i a l  f a c i l i t i e s  and 

t o  prevent  t h e  c r e a t i o n  of "age ghet tos"  from which any person could be 

excluded. App. A. ,  p. 8 ,  R. 308 ( c i t i n g  Marina Po in t ,  Ltd. v. Wolfson, 

30 Cal.3d 721, 640 P.2d 115 (1982), c e r t .  denied, 459 U.S. 858, 103 S.Ct. 

129, 74 L.Ed.2d 111 (1982)). Fu r the r ,  a s  t h e  Chief Judge p o i n t s  ou t ,  a  

number of j u r i s d i c t i o n s ,  a l l  f o r  undoubtedly "cogent po l i cy  reasons", have 

determined t o  ban age-based housing d i sc r imina t ion .  See Cal. Civ. Code 551 

(West 1982) (permi ts  establ ishment  of e l d e r l y  communities, bans 

d i sc r imina t ion  aga ins t  f a m i l i e s  with ch i ld ren )  a s  i n t e r p r e t e d  i n  Marina 

Poin t ;  Conn. Gen. S t a t .  AM. 546A-64 (West Supp. 1985). -- And s e e ,  Ariz. 

Rev. S t a t .  Ann. 533-1317 (Supp. 1985) ( p r o h i b i t s  housing d i sc r imina t ion  

aga ins t  f a m i l i e s  w i th  ch i ld ren ) .  The v a l i d i t y  of these  measures has  never  

been ques t ions  i n  t h e  repor ted  dec i s ions .  App. A. ,  p. 8 ,  R. 308. 

From t h e  foregoing i t  is  apparent t h a t  t h e r e  e x i s t  e x c e l l e n t  po l i cy  

reasons  both i n  support  of measures banning a l l  age-based housing 

d i sc r imina t ion  aga ins t  a d u l t s  and i n  support of measures which al low t h e  

c r e a t i o n  of communities reserved exc lus ive ly  f o r  t h e  e l d e r l y .  P e t i t i o n e r ,  

however, maintains  i t  is wel l -es tab l i shed  i n  precedent of t h i s  Court t h a t  
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if reasonable argument exits on the question of whether an enactment is 

arbitrary or unreasonable, the legislative will must prevail. Kayfetz, 

92 So.2d at 801. If a court is convinced the object of an ordinance is one 

which reasonable men could find was fairly debatable as to reasonableness, 

then the ordinance will be upheld. Lester v. City of St.Petersburg, 183 

So.2d 589, 591 (Fla. 2d DCA 1966). 

B. Absent A Violation OF A Constitutional Provision, 
Either Express Or Implied, Chapter 11A Cannot Be 
Held Unconstitutional. 

For a court to properly declare legislation unconstitutional, it must 

first have found that a Constitutional provision has been violated. 

10 Fla. Jur. 2d, Constitutional Law, 556. The legislative enactment must 

be shown to be directly in conflict with a constitutional provision. When 

an enactment does not violate the State or Federal Constitution, the will 

of the legislature must control. Id. at 557. The courts cannot veto - 
legislation and may not regulate public policy. - Id. at 559. Reason, 

justice and morals, all laudable considerations, play no role in a 

determination of constitutionality. 

It is axiomatic that the Florida Constitutional is a limiting 

document. The legislature is free to act in any area which is not barred 

by the Constitution. See, e.g., State v. Dade County, 142 So.2d 79, 85 

(Fla. 1962). It is a fundamental principle of constitutional law that the 

courts may not invalidate legislation merely because it is deemed 

expedient, unwise or unreasonable. 

The circuit court's analysis of the instant case suggests that because 

the Florida Constitutional does not prohibit housing restrictions based on 

age, legislative bodies are powerless to enact such prohibitions. The 

necessary extension of this flawed logic, however, is that the constitution 

guarantees to owners of housing accommodations, the right to discriminate 
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on t h e  b a s i s  of age. No dec i s ion  of any cour t  of record i n  t h i s  S t a t e  

j u s t i f i e s  t h i s  holding.  S imi l a r ly ,  t h e  F lo r ida  Cons t i t u t ion  conta ins  no 

p rov i s ion ,  e i t h e r  express  o r  implied,  which p r o t e c t s  such a  r i g h t  t o  

d iscr imina te .  Absent such c o n s t i t u t i o n a l  p ro t ec t ion ,  t he  Metropol i tan Dade 

County Board of County Commissioners may p r o h i b i t  age d i sc r imina t ion  i n  

housing. Del inea t ion  of t h e  age group t o  be pro tec ted  is  exc lus ive ly  t h e  

province of t h e  l e g i s l a t u r e .  Based on t h i s  p r i n c i p l e ,  t h e  l e g i s l a t i v e  

de te rmina t ion  of t h e  Metropol i tan Dade County Board of County Commissioners 

may not  be s t r i c k e n  by t h e  j u d i c i a r y  without  v i o l a t i n g  t h e  sepa ra t ion  of 

powers p r i n c i p l e  fundamental t o  t h e  c o n s t i t u t i o n s  of F l o r i d a  and t h e  United 

S t a t e s .  - See, e .g . ,  Be l l e  Te r re  v.  Boraas, 416 U.S. 1 (1974). 

By a f f i r m a t i v e  l e g i s l a t i v e  enactment, t h e  Metropol i tan Dade County 

Board of County Commissioners enacted Chapter 1 l A ,  § 11~-1 .5 Through t h a t  

s e c t i o n ,  t h e  Commission a s s e r t e d  i t s  l e g i s l a t i v e  w i l l  and dec lared  

d i sc r imina t ion  on t h e  b a s i s  of age t o  be unlawful i n  Dade County. A t  

Sec t ion  llA-2(14), t h e  County Commission de f ines  t h e  p ro t ec t ed  c l a s s  a s  a l l  

persons e ighteen  o r  over.  

The age s e l e c t e d  by t h e  l e g i s l a t u r e  is  a ma t t e r  which l i e s  p e c u l i a r l y  

w i t h i n  t h e  sphere of l e g i s l a t i v e  d i s c r e t i o n ;  a s  a  r e s u l t ,  t h e  j u d i c i a r y  

must d e c l i n e  t o  s u b s t i t u t e  i t s  judgment f o r  t h a t  of t h e  l e g i s l a t u r e ,  un le s s  

Chapter 1 1 A ,  §11A-1  provides: 
Sec. 11A-1.  Dec lara t ion  of po l icy .  

It i s  hereby dec lared  t o  be t h e  po l i cy  of Dade County 
i n  t h e  e x e r c i s e  of i t s  p o l i c e  power f o r  t h e  pub l i c  
s a f e t y ,  pub l i c  h e a l t h ,  and gene ra l  we l f a re  t o  a s s u r e  
equa l  oppor tuni ty  t o  a l l  persons t o  l i v e  i n  decent  
housing f a c i l i t i e s  r ega rd l e s s  of r ace ,  co lo r ,  r e l i g i o n ,  
ances t ry ,  n a t i o n a l  o r i g i n ,  age,  sex ,  phys i ca l  handicap, 
m a r i t a l  s t a t u s ,  o r  p l ace  of b i r t h ,  and, t o  t h a t  end, t o  
p r o h i b i t  d i s c r imina t ion  i n  housing by any person. 
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t h e  l e g i s l a t i v e  c l a s s i f i c a t i o n  causes d i f f e r e n t  t rea tments  so d i s p a r a t e  a s  

r e l a t e s  t o  t h e  d i f f e r e n c e  i n  c l a s s i f i c a t i o n  a s  t o  be wholly a r b i t r a r y .  See 

Dandridge v. Williams, 397 U.S. 471, 90 S.Ct. 1153, 25 L.Ed.2d 491 (1970), 

I n  r e  E s t a t e  of Leo Greenberg, 390 So.2d 40 (Fla .  1980). 

Another precept  of s t a t u t o r y  cons t ruc t ion  is t h a t  doubts a s  t o  t h e  

v a l i d i t y  of an enactment a r e  t o  be r e s o l v e d - i n  favor  of c o n s t i t u t i o n a l i t y  

when reasonably poss ib l e .  R o l l i n s  v.  S t a t e ,  354 So.2d 61 (Fla .  1978). The 

P e t i t i o n e r  a s s e r t s  t h a t  i n  t h e  i n s t a n t  ca se  under t h e  "reasonable argument" 

t e s t  enunciated i n  Kayfetz,  supra ,  t h e  de te rmina t ion  of pub l i c  po l i cy  and 

t h e  means t o  achieve t h a t  goa l  a r e  dec i s ions  which l i e  w i t h i n  t h e  exc lus ion  

1 province of t h e  Commission. 

I A s  t h e  d i s s e n t i n g  opinion p o i n t s  ou t ,  Judge Baskin 's  is p l u r a l i t y  

1 opinion is founded on po l i cy  de termina t ions  which a r e  beyond t h e  power of 

t h e  c o u r t s  t o  make. App. A , ,  p. 9 ,  R. 309. It is  wel l -es tab l i shed  t h a t  

t h e  c o u r t s  may no t  s t r i k e  down an enactment because i t  " f a i l s  t o  square 

with t h e i r  s o c i a l  o r  economic t h e o r i e s  o r  what they  deem t o  be sound p u b l i c  

po l i cy .  App. A, p. 10, R. 310 ( c i t i n g  B a l l  v.  Branch, 154 Fla .  57, 59, 

16 So.2d 524, 525 (1944); Accord, Hamilton v. S t a t e ,  366 So.2d 8 ,  10 (Fla .  

1978).  Therefore,  t o  t h e  e x t e n t  t h a t  t h e  c o u r t s  below have attempted t o  

s u b s t i t u t e  t h e i r  p o l i c i e s  f o r  t h a t  of t h e  Commission, t h e  dec i s ions  below 

must be reversed.  
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I1 

EVEN UNDER THE PRINCIPLES ENUNCIATED I N  WHITE EGRET, 
CHAPTER 11A, SllA-3 MUST BE DEEMED A CONSTITUTIONAL 
EXERCISE OF LEGISLATIVE AUTHORITY. 

I n  t h e  holding endorsed by the  p l u r a l i t y  opinion of t h e  Third 

D i s t r i c t ,  t h e  c i r c u i t  cour t ,  s i t t i n g  i n  i t s  a p p e l l a t e  capaci ty ,  he ld  

Chapter l l A y  5llA-3, Code of Metropoli tan Dade County, uncons t i tu t iona l  

i n s o f a r  a s  i t  does no t  al low f o r  a  " j u d i c i a l l y  determined reasonable age 

r e s t r i c t i o n . "  App. B. ,  p. 2, R. 44. The c i r c u i t  cour t  s t a t e d  i t s  

conclusion was d i c t a t e d  by t h e  holding of t h i s  Court i n  White Egret ,  Inc. 

v. Franklin,  379 So.2d 349 (Fla .  1980). Br i e f ly ,  i n  t h a t  ca se  t h i s  Court 

considered whether a  condominium r e s t r i c t i o n  aga ins t  residency by ch i ld ren  

under age twelve v i o l a t e s  t h e  condominium purchaser ' s  r i g h t  t o  marriage, 

procrea t ion ,  a s soc ia t ion  and h i s  r i g h t  t o  equal  p ro tec t ion  of t h e  laws. 

379 So.2d a t  348. Ult imately t h e  White Egret Court found t h e  age 

r e s t r i c t i o n  permiss ib le ,  holding t h a t  "age l i m i t a t i o n s  o r  r e s t r i c t i o n s  a r e  

a  reasonable means t o  accomplish t h e  lawful  purpose of providing 

appropr i a t e  f a c i l i t i e s  f o r  t h e  d i f f e r i n g  housing needs and d e s i r e s  of t h e  

vary ing  age groups." - Id. a t  351. Such r e s t r i c t i o n s  may be enforced i f  

reasonably applied and a  l e g i t i m a t e  purpose is served. Id. P e t i t i o n e r  

a s s e r t s ,  however, t h a t  i n  holding Chapter 11A, 511A-3 uncons t i tu t iona l  

under White Egret ,  t he  c i r c u i t  cour t  committed fundamental e r r o r .  

The c i r c u i t  cour t  c i t e s  White Egret f o r  t h e  propos i t ion  t h a t  an 

age-based housing r e s t r i c t i o n  i s  not  prohib i ted  by t h e  S t a t e  Cons t i tu t ion  

u n l e s s  unreasonably o r  a r b i t r a r i l y  appl ied .  App. B., p. 2, R. 44. From 

t h e  White Egret holding t h e  c i r c u i t  cour t  concludes t h a t  because such 

r e s t r i c t i o n s  a r e  c o n s t i t u t i o n a l l y  permiss ib le ,  t h e  County Commission i s  

forec losed  from exe rc i s ing  i ts  p o l i c e  power so a s  t o  p r o h i b i t  such 

r e s t r i c t i o n .  App. B . ,  p. 2. 
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I n  White Egret t h e  Court had t o  cons ider  only an age r e s t r i c t i o n  

imposed by a  p r i v a t e  p a r t y ,  a  condominium a s s o c i a t i o n .  That r e s t r i c t i o n  

was not  i n  c o n f l i c t  wi th  any e x i s t i n g  law. Indeed, t h e r e  was no county 

ordinance o r  s t a t e  s t a t u t e  a t  i s sue .  The s o l e  ques t ion  was whether t h e  

condo a s s o c i a t i o n ' s  age r e s t r i c t i o n  was i t s e l f  uncons t i t u t iona l .  379 So.2d 

a t  348. 

I n  White Egret  t h i s  Court he ld  t h a t  age r e s t r i c t i o n s  a r e  "a reasonable  

means t o  accomplish t h e  lawful  purpose of providing appropr i a t e  f a c i l i t i e s  

II . . . . (Emphasis supp l i ed ) .  - Id .  a t  351. I n  analyzing t h e  i n s t a n t  c a s e  

i n  l i g h t  of White Egre t ,  however, t h e  c i r c u i t  cou r t  overlooked t h e  express  

i n t e n t  of t h e  Board of County Commissioners d e c l a r i n g  a l l  age-based housing 

d i sc r imina t ion  a g a i n s t  any person over  e ighteen  yea r s  o ld  t o  be unlawful.  

Chapter 11A, 5511A-1, llA-2(14) and llA-3(1),  Code of Metropol i tan Dade 

County. Thus, t h e  age r e s t r i c t i o n  imposed by t h e  Respondent had been 

expres s ly  dec lared  unlawful  by a  duly au thor ized  enactment of t h e  

Commission. 

A s  f u r t h e r  evidence t h e  conclusion reached by t h e  c i r c u i t  cou r t  does 

n o t  l o g i c a l l y  flow from White Egre t ,  supra ,  P e t i t i o n e r  p o i n t s  ou t  t h a t  had 

White Egret a r i s e n  i n  Dade County under t h e  e x i s t i n g  Chapter 11A, 5llA-3 

t h e  r e s u l t  would have been t h e  same. The ant i -age d i sc r imina t ion  

p r o h i b i t i o n  i n u r e s  only t o  t h e  b e n e f i t  of persons over e igh teen  yea r s  o ld .  

Chapter 11A, 5llA-2(14). Those persons twelve y e a r s  o l d  and under excluded 

from condominium residency i n  White Egret  would be l i kewise  unprotected 

under  5llA-3. C lea r ly ,  5llA-3 can e x i s t  without running a f o u l  of t h e  

p r i n c i p l e s  enunciated i n  White Egret.  

I n  sum, cont ra ry  t o  t h e  opinion of t h e  c i r c u i t  c o u r t ,  White Egret  does 

n o t  d i c t a t e  t h e  holding t h a t  Chapter 11A,  SllA-3 is uncons t i t u t iona l .  This  

Court i n  White Egret  only au thor ized  age r e s t r i c t i o n s  i n  c o n t r a c t s  between 
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p r i v a t e  p a r t i e s  t o  t h e  e x t e n t  a  lawful  purpose i s  fos t e red .  Nothing i n  t h e  

White Egre t  dec i s ion ,  however, p rec ludes  t h e  app ropr i a t e  l e g i s l a t i v e  body 

from enac t ing  and enforc ing  a  cont ra ry  law. Fu r the r ,  because t h e  housing 

r e s t r i c t i o n  Respondent seeks t o  maintain i n  t h e  i n s t a n t  ca se  is i t s e l f  

unlawful  i n  l i g h t  of t h e  e x e r c i s e  of t h e  p o l i c e  power contained i n  Chapter 

11A, 5llA-3, no l e g i t i m a t e  purpose can be served. White Egre t ,  t h e r e f o r e ,  

d i c t a t e s  Respondent's housing r e s t r i c t i o n  must f a i l .  

O F F I C E  O F  COUNTY A T T O R N E Y ,  DADE C O U N T Y ,  F L O R I D A  



CONCLUSION 

I n  o v e r t u r n i n g  t h e  f i n a l  o r d e r  of t h e  F a i r  Housing and Employment 

Appeals Board, t h e  c i r c u i t  c o u r t  h e l d  t h a t  Chapter  1 1 A ,  SllA-3 i s  

u n c o n s t i t u t i o n a l  i n s o f a r  a s  i t  r e s t r i c t s  t h e  r i g h t s  of Respondent t o  u s e  

i t s  p r o p e r t y  a s  a  r e t i r e m e n t  community. The c i r c u i t  c o u r t  m a i n t a i n s  i t s  

h o l d i n g  is d i c t a t e d  by t h e  h o l d i n g  o f  t h i s  Court  i n  White E g r e t ,  supra .  

P e t i t i o n e r  m a i n t a i n s ,  however, t h a t  t h e  c i r c u i t  c o u r t ,  and t h e  Th i rd  

D i s t r i c t  Court  of Appeal which endorsed t h e  c i r c u i t  c o u r t ' s  h o l d i n g ,  

committed fundamental  e r r o r  i n  t h e  a p p l i c a t i o n  of r e l e v a n t  law. 

Both c o u r t s  below e r r e d  i n  conc lud ing  t h a t  Chapter  1 1 A ,  SllA-3 i s  a n  

u n c o n s t i t u t i o n a l  e x e r c i s e  of t h e  County Commission's p o l i c e  power. It i s  

w e l l - e s t a b l i s h e d  t h a t  p r i v a t e  r i g h t s  enjoyed by i n d i v i d u a l s  are s u b j  e c t  t o  

m o d i f i c a t i o n  by t h e  a p p r o p r i a t e  l e g i s l a t i v e  body through e x e r c i s e  of t h e  

p o l i c e  power i n  t h e  i n t e r e s t  of t h e  p u b l i c  w e l f a r e .  Newman v. Carson,  

280 So.2d 426 (Fla .  1973);  S a r a s o t a  County v. Barg,  302 So.2d 737 ( F l a .  

1974).  C l e a r l y  Chapter  11A w i t h  i t s  g u a r a n t e e  of e q u a l  a c c e s s  t o  hous ing  

o f  a l l  p e r s o n s  r e g a r d l e s s  of age is c l e a r l y  r e l a t e d  t o  t h e  p u b l i c  w e l f a r e .  

A s  such ,  Chapter  1 1 A ,  SllA-3 i s  a v a l i d  e x e r c i s e  of t h e  p o l i c e  power and 

may n o t  b e  s t r u c k  down. See ,  e.g., Rober t s  v .  Uni ted S t a t e s  J a y c e e s ,  

468 U.S. , 104 S.Ct. 3244, 82 L.Ed.2d 462 (1984). 

F u r t h e r ,  t h e  County Commission, t h e  l e g i s l a t i v e  body, is e n t i t l e d  t o  

d e f e r e n c e  from t h e  c o u r t s ,  a s  t h e  Commission, a l o n e ,  is charged w i t h  t h e  

r e s p o n s i b i l i t y  f o r  de te rmin ing  and implementing p u b l i c  p o l i c y .  Newman, 

280 So.2d a t  428. 

The c o u r t s  below e r r o n e o u s l y  ignored  t h i s  p r i n c i p l e  and have a t t empted  

t o  s u b s t i t u t e  t h e i r  judgments and p o l i c y  concerns  f o r  t h o s e  of t h e  

Commission. While t h e  c i r c u i t  c o u r t  and t h e  p l u r a l i t y  of t h e  T h i r d  

D i s t r i c t  c i t e  sound p o l i c y  b a s e s  f o r  p e r m i t t i n g  t h e  age r e s t r i c t i o n  

2  2  
O F F I C E  O F  COUNTY ATTORNEY, DADE COUNTY, FLORIDA 



Respondent seeks t o  en fo rce ,  t h e r e  a r e  c l e a r l y  equa l ly  compelling reasons  

which could l e a d  t h e  l e g i s l a t u r e  t o  conclude t h a t  equa l  acces s  t o  housing 

could b e s t  be achieved by p r o h i b i t i n g  a l l  age-based housing d i sc r imina t ion .  

I f  a  reasonable  argument e x i s t s  a s  t o  whether an enactment i s  unreasonable ,  

t h e  l e g i s l a t i v e  w i l l  must p r e v a i l .  C i ty  of Miamiv.  Kayfetz ,  92 So.2d 798 

(Fla .  1957). 

The c i r c u i t  c o u r t  r e l i e s  heav i ly  on White Egret Condominium v. 

F rank l in ,  379 So.2d 346 (Fla .  1980) f o r  t h e  d u a l  p ropos i t i ons  t h a t :  (1)  a  

housing r e s t r i c t i o n  on t h e  b a s i s  of age is not  p roh ib i t ed  by t h e  

C o n s t i t u t i o n  absent  unreasonable  o r  a r b i t r a r y  a p p l i c a t i o n ,  and (2)  age 

l i m i t a t i o n s  o r  r e s t r i c t i o n s  a r e  reasonable  means t o  accomplish t h e  l awfu l  

purpose of providing app rop r i a t e  f a c i l i t i e s  f o r  t h e  d i f f e r e n t  housing needs 

and d e s i r e s  of d i f f e r i n g  age groups. 379 So.2d a t  350-351. The Court 

e r r e d ,  though, i n  i t s  t a c i t  sugges t ion  t h a t  s i n c e  t h e  C o n s t i t u t i o n  does no t  

p rosc r ibe  age-based r e s t r i c t i o n s ,  t h e  l e g i s l a t u r e  i s  n e c e s s a r i l y  prevented 

from doing so.  That i s  not  c o r r e c t .  I n  f a c t ,  be fo re  any c o u r t  may d e c l a r e  

an enactment u n c o n s t i t u t i o n a l ,  t h e  a c t  must be shown t o  be i n  d i r e c t  

c o n f l i c t  wi th  some p rov i s ion  of o rganic  law. Chapter 11A, though, 

c o n f l i c t s  wi th  n e i t h e r  t h e  F l o r i d a  C o n s t i t u t i o n ,  t h e  C o n s t i t u t i o n  of t h e  

United S t a t e s ,  nor  any e x i s t i n g  s t a t e  s t a t u t e s .  

Under t h e  c i r c u i t  c o u r t ' s  a n a l y s i s ,  s i n c e  t h e  Supreme Court i n  White 

Egret found age-based housing r e s t r i c t i o n s  t o  be reasonable ,  Chapter 11A,  

which a l lows  no age-based r e s t r i c t i o n s  must by imp l i ca t i on  be unreasonable  

and u n c o n s t i t u t i o n a l .  The c i r c u i t  c o u r t ,  though, d e p a r t s  from t h e  

fundamental p r i n c i p l e s  of c o n s t i t u t i o n a l  law i n  t h a t  i t  seeks  t o  improperly 

d e c l a r e  u n c o n s t i t u t i o n a l  an ordinance which i t  views a s  unreasonable .  The 

ordinance,  however, is a  v a l i d  e x e r c i s e  of l e g i s l a t i v e  a u t h o r i t y .  A s  such, 

Chapter 11A must be  upheld by t h e  Courts  r e g a r d l e s s  of whether i t  is  
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perceived a s  unwise, u n j u s t  o r  unreasonable. ,  In so fa r  a s  t h e  l e g i s l a t u r e  

1 a c t s  w i th in  i ts  a u t h o r i t y ,  i t  must be supported by t h e  cour t s .  

1 In  sum, i t  i s  c l e a r  t h e  cour t s  below e r red  i n  holding Chapter 11A, 

SllA-3 uncons t i tu t iona l .  The ordinance is  c l e a r l y  a  v a l i d  exe rc i se  of t h e  

1 Commission's po l i ce  power, even i n  l i g h t  of appropr i a t e  i n t e r p r e t a t i o n s  of 

t h i s  Cour t ' s  holding i n  White Egret.  Accordingly, t he  age r e s t r i c t i o n  

Respondent sought t o  impose i s  unlawful.  

P e t i t i o n e r ,  t he re fo re ,  r e s p e c t f u l l y  urges t h i s  Court t o  reverse  t h e  

1 dec i s ions  of t h e  cour t s  below and r e i n s t a t e  t h e  f i n a l  order  of t h e  

1 Metropoli tan Dade County F a i r  Housing and Employment Appeals Board. 

Respect fu l ly  submitted, 

ROBERT A. GINSBURG 
Dade County Attorney 
Metro-Dade Center 
S u i t e  2810 
111 N.W. 1st S t r e e t  
Miami, F lo r ida  33128-1993 
(305) 375-5151 

By: ,& 
/ John ~ c b n n i s  

b/Assist an t  County Attorney 

CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a  t r u e  and c o r r e c t  copy of t he  foregoing was 

mailed t h i s  of May, 1986, to:  E l l i o t  H. Lucas, Esquire ,  590 

English Avenue, Homestead, F1. 33030 and t o  Keith C. F i s c h l e r ,  Esquire ,  

Haben, Parker ,  Skelding, Costigan, McVoy, Labasky, 318 N.  Monroe S t r e e t ,  

Ta l lahassee ,  FL. 32301. 

Ass i s t an t  County Attorney J 
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