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DESIGNATION OF ABBREVIATIONS 

The f o l l o w i n g  a b b r e v i a t i o n s  a r e  used t h r o u g h o u t  t h i s  

b r i e f :  

Responden t s  - J a c k  P r i c e ,  Sam P r i c e ,  F l o r e n c e  Evans and 
B a r r y  L. Z i s s e r  , C o - P a r t n e r s ,  d /b/a  Z.E. P. 
P r o p e r t i e s ,  a  p a r t n e r s h i p  

P e t i t i o n e r  - Thomas Parham, J r . ,  d /b /a  A l l i e d  S c r e e n  P r i n t i n g  

R - Record on Appeal 



STATEMENT OF THE CASE AND OF THE FACTS 

The A p p e l l e e  a d o p t s  t h e  P e t i t i o n e r ' s  v i e w  o f  t h e  f a c t s ;  

h o w e v e r ,  f o r  p u r p o s e s  o f  f u r t h e r  c l a r i f i c a t i o n  a s s e r t s  as  

f o l l o w s  : 

Appended t o  t h e  R e s p o n d e n t s '  c o m p l a i n t ,  was a  c o p y  o f  t h e  

l e a s e  a g r e e m e n t  b e t w e e n  R e s p o n d e n t s  and P e t i t i o n e r  , which  was 

t h e  b a s i s  o f  t h i s  a c t i o n .  

The a u t h e n t i c i t y  o f  t h e  l e a s e  was s t i p u l a t e d  t o  b y  t h e  

p a r t i e s  ( p a r a g r a p h  5  o f  t h e  P r e - t r i a l  o r d e r )  ( R  149-151,  1 8 5 ) .  

A t  t h e  h e a r i n g  o n  t h e  M o t i o n  f o r  R e h e a r i n g ,  c o u n s e l  f o r  t h e  

P e t i t i o n e r  a c k n o w l e d g e d  t h a t  t h e  lease was a d m i t t e d  i n t o  

e v i d e n c e  w i t h o u t  o b j e c t i o n  (R-185 ) . 
The d i s c r e t i o n a r y  j u r i s d i c t i o n  o f  t h i s  C o u r t  i s  b e i n g  

@ '  s o u g h t  u n d e r  A r t .  5  4  o f  t h e  F l o r i d a  C o n s t i t u t i o n .  The 

P e t i t i o n e r  h a s  r a i s e d  t h e  c o n s t i t u t i o n a l i t y  o f  h i s  d e n i a l  o f  a  

r i g h t  t o  t r i a l  b y  j u r y  o n  t h e  i s s u e  o f  c o n t r a c t u a l  a t t o r n e y ' s  

f e e s  f o r  t h e  f i r s t  t i m e  i n  h i s  i n i t i a l  b r i e f  t o  t h i s  C o u r t .  



SUMMARY OF THE ARGUMENT 

A t t o r n e y ' s  f e e s  may be  t a x e d  a s  c o s t s  o n l y  where p r o v i d e d  

by c o n t r a c t  o r  s t a t u t e .  Where a  p r o v i s i o n  o f  a  c o n t r a c t  

p r o v i d e s  f o r  t h e  award of  a t t o r n e y ' s  f e e s ,  t h e  p r e v a i l i n g  

p a r t y ' s  f a i l u r e  t o  p u t  on p r o o f  o f  t h e  e x i s t e n c e  o f  a t t o r n e y ' s  

f e e s ,  i s  n o t  a  b a r  t o  h i s  r e c o v e r y  o f  t h e  f e e s .  The award of  

a t t o r n e y ' s  f e e s  a r e  c o s t s ,  n o t  an e l e m e n t  o f  damages.  A s  such  

t h e y  may b e  d e t e r m i n e d  by p o s t  t r i a l  mo t ion .  The Supreme 

C o u r t ,  t h e  F i r s t  and F o u r t h  D i s t r i c t  C o u r t s  o f  Appea l ,  and t h e  

mos t  r e c e n t  c a s e s  from t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appea l ,  

s u p p o r t  t h i s  view.  

The p e r m i s s i b l e  a s s e s s m e n t  o f  a t t o r n e y ' s  f e e s  p u r s u a n t  t o  

a  p o s t  t r i a l  mo t ion  is t h e  r e l e v a n t  i s s u e ,  r a t h e r  t h a n  t h e i r  

a s s e s s m e n t  on remand a t  a new t r i a l .  

R e l i a n c e  on  mor tgage  f o r e c l o s u r e  p r o c e d u r e  d o e s  n o t  show 

t h e  n e c e s s i t y  o f  p r o v i n g  b e f o r e  t h e  j u r y  an  o b l i g a t i o n  t o  pay  

o n e ' s  own a t t o r n e y .  

On t h e  i s s u e  o f  a  c o n s t i t u t i o n a l  r i g h t  t o  have a  j u r y  

a s s e s s  a t t o r n e y ' s  f e e s ,  P e t i t i o n e r  h a s  no s t a n d i n g  t o  a s s e r t  

Responden t s '  r i g h t s .  F u r t h e r m o r e ,  t h e  c o n s t i t u t i o n a l  i s s u e  

P e t i t i o n e r  a s s e r t s  was n o t  r a i s e d  i n  t h e  c o u r t  below. T h i s  

C o u r t ' s  r e v i e w  j u r i s d i c t i o n  s h o u l d  n o t  be ex t ended  t o  i s s u e s  

r a i s e d  i n  t h i s  C o u r t  f o r  t h e  f i r s t  t i m e .  L a s t l y ,  t h e r e  is  no 



c o n s t i t u t i o n a l  r i g h t  t o  have a  jury a s s e s s  a t t o r n e y ' s  f e e s  t h a t  

a r e  taxable  a s  c o s t s  pursuant to  a  c o n t r a c t .  In f a c t ,  s t a t u t e s  

awarding a t t o r n e y ' s  f e e s  a s  c o s t s  have repea tedly  been held 

c o n s t i t u t i o n a l .  

Pol icy  reasons d i c t a t e  t h a t  s t a t u t o r y  and con t rac tua l  

a t t o r n e y ' s  f e e s  rece ive  the same t reatment  a s  c o s t s .  

Respondents r e s p e c t f u l l y  recommend t h a t  t h i s  Cour t ' s  

d i s c r e t i o n a r y  j  ur i s d i c t i o n  not be invoked because the i s s u e s  

r a i sed  a r e  not of g r e a t  publ ic  importance. 



ARGUMENT 

I .  THE TRIAL COURT D I D  NOT ERR I N  TAXING AS COSTS 
RESPONDENT'S CONTRACTUAL ATTORNEY'S FEES, 
PROVIDED FOR I N  A WRITTEN LEASE, WHERE SUCH 
ATTORNEY'S FEES HAD BEEN PROPERLY PLED AND THEN 
WERE GRANTED PURSUANT TO RESPONDENT'S POST T R I A L  
MOTION. 

A. A t t o r n e y ' s  f e e s  p r o v i d e d  f o r  by c o n t r a c t  o r  
s t a t u t e  may b e  t a x e d  a s  c o s t s .  

P e t i t i o n e r  and R e s p o n d e n t s  a r e  i n  ag reemen t  a s  t o  t h e  

i m p o r t a n c e  o f  t h i s  C o u r t ' s  h o l d i n g s  on a t t o r n e y ' s  f e e s  a s  

s t a t e d  i n  Codomo v.  Emanuel,  9 1  So.2d 653 a t  655  ( F l a .  1 9 5 6 ) :  

T h i s  c o u r t  is  commit ted  t o  t h e  d o c t r i n e  
t h a t  a t t o r n e y ' s  f e e s  c a n n o t  be  t a x e d  a s  
c o s t s  i n  any  c a u s e  u n l e s s  a u t h o r i z e d  by 
c o n t r a c t  o r  l e g i s l a t i v e  a u t h o r i t y .  S h a v e r s  
v .  Duval County ,  F l a . ,  7 3  So.2d 684 and 
c a s e s  c i t e d  t h e r e i n .  

I t  is  c l e a r  from t h i s  q u o t a t i o n  t h a t  a t t o r n e y ' s  f e e s  

a u t h o r i z e d  by c o n t r a c t  o r  s t a t u t e  may b e  t a x e d  a s  c o s t s  by t h e  

t r i a l  c o u r t  a s  a n  e x e r c i s e  o f  i t s  d i s c r e t i o n .  P e t i t i o n e r ,  

however ,  a s s e r t s  t h a t  a t t o r n e y ' s  f e e s  p u r s u a n t  t o  c o n t r a c t  

s h o u l d  be s u b m i t t e d  t o  t h e  j u r y  a s  damages ,  w h i l e  a d m i t t i n g  

t h a t  a t t o r n e y ' s  f e e s  under  s t a t u t o r y  p r o v i s i o n s  c a n  be 

s u b m i t t e d  a s  c o s t s  t o  t h e  j udge .  

R e s p o n d e n t s  r e l y  on t h e  h o l d i n g  i n  Codomo, s u p r a ,  a s  

e s t a b l i s h i n g  t h a t  a t t o r n e y ' s  f e e s ,  p r o v i d e d  f o r  by  c o n t r a c t ,  

a r e  c o s t s .  Thus ,  i n  t h e  i n s t a n t  c a s e ,  t h e  t r i a l  c o u r t ' s  award 



of  a t t o r n e y ' s  f e e s  a s  c o s t s  p u r s u a n t  t o  a  p o s t  t r i a l  mo t ion  was 

an  a c t i o n  w e l l  w i t h i n  i t s  d i s c r e t i o n .  

T h e r e  a r e  s p e c i a l  s i t u a t i o n s  where a t t o r n e y ' s  f e e s  a r e  t o  

b e  c o n s i d e r e d  damages,  b u t  t h e y  d o  n o t  i n c l u d e  t h o s e  c a s e s  

where a t t o r n e y ' s  f e e s  a r e  p r o v i d e d  f o r  by t h e  c o n t r a c t  upon 

which t h e  a c t i o n  a r i s e s .  

T h i s  p r i n c i p l e  is i l l u s t r a t e d  i n  Glusman v .  L ieberman,  285 

So.2d 29 ( F l a .  4 t h  DCA 1 9 7 3 ) ,  where a t t o r n e y ' s  f e e s  were 

awarded i n  an a c t i o n  f o r  s l a n d e r  o f  t i t l e .  The C o u r t  e x p l a i n e d  

t h a t  t h e  t h r e e  u s u a l  c i r c u m s t a n c e s  i n  which a t t o r n e y ' s  f e e s  a r e  

r e c o v e r a b l e  a r e  where a u t h o r i z e d  by c o n t r a c t ,  s t a t u t e  o r  where 

a  fund h a s  been  c r e a t e d  o r  b r o u g h t  i n t o  c o u r t .  However, o t h e r  

i n s t a n c e s  o c c u r  where a t t o r n e y ' s  f e e s  a r e  r e c o v e r a b l e ,  s u c h  a s  

wrongfu l  a t t a c h m e n t ,  f a l s e  impr i sonmen t ,  m a l i c i o u s  p r o s e c u t i o n ,  

and s l a n d e r .  I d .  a t  31. The C o u r t  went on t o  s t a t e  t h a t  a - 
d i s t i n c t i o n  c o u l d  b e  made by r e f e r r i n g  t o  t h e  t h r e e  u s u a l  

c a t e g o r i e s  ( c o n t r a c t ,  s t a t u t e ,  o r  a  fund b r o u g h t  i n t o  c o u r t )  a s  

p u r e  a t t o r n e y ' s  f e e s ,  o r  a t t o r n e y ' s  f e e s  p e r  se ,  w h i l e  

d e s i g n a t i n g  t h o s e  a t t o r n e y ' s  f e e s  i n  o t h e r  t y p e s  o f  a c t i o n s  a s  

s p e c i a l  damages t o  compensa te  f o r  t h e  wrong. - I d .  T h e r e f o r e ,  

o n l y  where a t t o r n e y ' s  f e e s  a r e  s o u g h t  a s  s p e c i a l  damages would 

it be n e c e s s a r y  t o  p r o v e  t h e  a t t o r n e y ' s  f e e s  a s  an  e l e m e n t  o f  

damages a t  t r i a l .  Glussman, - I d .  a t  31. 



B. Proof of e n t i t l e m e n t  t o  and amount of a t t o r n e y ' s  
f e e s  a s  provided by c o n t r a c t  need not  be 
p resen ted  a t  t r i a l  when p r o p e r l y  pled and then 
r a i s e d  i n  a  pos t  t r i a l  motion. 

In  t he  i n s t a n t  c a s e ,  t h e  Respondent sought a t t o r n e y ' s  f e e s  

a s  provided in  paragraph 4 ( h )  of t h e  Lease Agreements sued 

upon. This  i s  one of t h e  usual  and common c i rcumstances  where 

a t t o r n e y ' s  f e e s  a r e  sought (pu r suan t  t o  p rov i s ions  i n  a  

c o n t r a c t ) .  There fore ,  t h e  a t t o r n e y ' s  f e e s  i n  t h i s  ca se  a r e  

t axab le  a s  c o s t s ,  a s  e s t a b l i s h e d  i n  Codomo, s u p r a ,  and a r e  no t  

e lements  of damages, which would have requ i red  proof a t  t r i a l .  

A s  c o s t s ,  t h e  e x i s t e n c e  of a t t o r n e y ' s  f e e s  need not  be proved 

a t  t r i a l .  

A s  i n  t he  ca se  a t  b a r ,  s e v e r a l  c a s e s  have allowed t h e  

award of a t t o r n e y ' s  f e e s ,  based on c o n t r a c t ,  d e s p i t e  t h e  

absence of proof of t h e i r  e x i s t e n c e  a t  t r i a l .  In  Taggart  Corp. 

v. Benzing, 434 So.2d 964 ( F l a .  4 th  DCA 1983) ,  a  buyer 

p r e v a i l e d  i n  a  s u i t  f o r  s p e c i f i c  performance under a  s tandard  

r e a l  e s t a t e  c o n t r a c t  which provided f o r  a t t o r n e y ' s  f e e s  t o  t he  

p r e v a i l i n g  p a r t y .  The buyer d i d  not  p r e s e n t  proof a t  t r i a l  on 

t h e  ques t i on  of a t t o r n e y ' s  f e e s .  The c o u r t  allowed the  award 

of f e e s  and s t a t e d  t h a t  a t t o r n e y ' s  f e e s  could be awarded a f t e r  

t h e  F ina l  Judgement. 

Likewise,  i n  Gator Shoe Corpora t ion  v. Taudte,  384 So.2d 

1344 ( F l a .  3rd DCA 1980 ) , where a  j u r y  awarded $91,492 t o  a  



l a n d l o r d  i n  an a c t i o n  f o r  b r e a c h  of  a  l e a s e  a g r e e m e n t ,  t h e  

a p p e l l a t e  c o u r t  uphe ld  t h e  t r i a l  c o u r t '  s award of  a t t o r n e y ' s  

f e e s ,  p u r s u a n t  t o  a  p o s t  t r i a l  mo t ion  f o r  t h e i r  a s s e s s m e n t ,  

where  t h e  l e a s e  ag reemen t  p r o v i d e d  f o r  s u c h  an  award.  A l though  

t h e  F i n a l  Judgment  i n  G a t o r  Shoe r e s e r v e d  a t t o r n e y  f e e  

d e t e r m i n a t i o n  u n t i l  a f t e r  t r i a l ,  t h e  f a c t  t h a t  t h e  t r i a l  c o u r t  

c h o s e  t o  make t h e  r e s e r v a t i o n  shows t h a t  p o s t  t r i a l  a s s e s s m e n t  

o f  c o n t r a c t u a l  a t t o r n e y  f e e s  is  w i t h i n  t h e  t r i a l  c o u r t ' s  

d i s c r e t i o n  i n  t h e  T h i r d  D i s t r i c t .  

A d d i t i o n a l l y ,  i n  Mar re ro  v. Cave ro ,  400 So.2d 802 ( F l a .  

3 r d  DCA 1 9 8 0 ) ,  p e t i t i o n  f o r  r e v i e w  d e n i e d  411  So.2d 383 ( F l a .  

1 9 8 1 ) ,  t h e  C o u r t  h e l d  t h a t  t h e  " d e f e n d a n t ' s  e n t i t l e m e n t  t o  an 

a t t o r n e y ' s  f e e  based  on a  c o n t r a c t  i n  e v i d e n c e  was n o t  d e f e a t e d  

by  f a i l u r e  t o  p l e a d  f o r  t h e  same a s  t h e y  p r e s e n t e d  t h e  i s s u e  

b e f o r e  t h e  t r i a l  c o u r t  by t i m e l y  m o t i o n  made a f t e r  t h e  judgment  

f o r  t h e  d e f e n d a n t  . . .'I - I d .  The C o u r t  i n  i t s  o p i n i o n  i n  

Maerero r e l i e d  on two c a s e s ,  b o t h  o f  which i n v o l v e d  s t a t u t o r y  

a t t o r n e y  f e e s .  T h i s  i n d i c a t e s  t h e  T h i r d  D i s t r i c t  p o s i t i o n  t h a t  

s t a t u t o r y  and c o n t r a c t u a l  a t t o r n e y  f e e s  s h o u l d  be t r e a t e d  

a l i k e .  The c a s e s  o f  G a t o r  Shoe and Mar re ro  were  d e c i d e d  a f t e r  

Commodore P l a z a  a t  C e n t u r y  21 Condominium Assoc . ,  I n c .  v. 

Cohen, 350 So.2d 502 ( F l a .  3 rd  DCA 1 9 7 7 ) ,  r e l i e d  upon i n  

P e t i t i o n e r ' s  b r i e f .  They i n d i c a t e  t h a t  t h e  T h i r d  D i s t r i c t  is  

n o t  i n  t o t a l  s u p p o r t  o f  P e t i t i o n e r ' s  p o s i t i o n ,  a s  h e  c l a i m s .  



P e t i t i o n e r s  r e l y  h e a v i l y  on  t h e  F i r s t  D i s t r i c t  C o u r t  o f  

Appea l s '  d e c i s i o n  i n  R i v e r  Road C o n s t r u c t i o n  Co. v.  Ringpower 

Corp . ,  454 So.2d 38 ( F l a .  1st DCA 1 9 8 4 ) .  T h i s  r e l i a n c e  is 

misgu ided  f o r  s e v e r a l  r e a s o n s .  

F i r s t ,  t h e  f a c t s  o f  t h e  i n s t a n t  c a s e  and R ive r  Road a r e  

d i s t i n g u i s h a b l e .  The t r i a l  c o u r t  i n  t h e  i n s t a n t  c a s e  i n  i t s  

"Order  Denying Motion f o r  Rehea r ing  of  Order  G r a n t i n g  Motion 

f o r  A t t o r n e y ' s  Fees"  ( R .  184 -185) ,  c o r r e c t l y  n o t e d  t h a t :  

[ f ]  i r s t  o f  g r e a t  s i g n i f i c a n c e  i n  R i v e r  Road 
was t h e  f a i l u r e  o f  t h e  p l a i n t i f f ' s  
c o m p l a i n t  t o  c o n t a i n  a  p r o p e r l y  p l e d  c l a i m  
f o r  a t t o r n e y ' s  f e e s .  Second i n  t h e  R i v e r  
Road c a s e ,  no document was a t t a c h e d  t o  t h e  
c o m p l a i n t  i n d i c a t i n g  a  b a s i s  f o r  t h e  
e n t i t l e m e n t  t o  a t t o r n e y 1  s f e e s .  T h i r d ,  i n  
R i v e r  Road, t h e  t r i a l  c o u r t ,  a t  t h e  h e a r i n g  
on t h e  p l a i n t i f f ' s  mo t ion  t o  t a x  c o s t s  and 
a t t o r n e y '  s f e e s ,  r e v e r s i b l y  e r r e d  i n  
r e c e i v i n g  i n t o  e v i d e n c e  R ive r  Road ' s  c r e d i t  
a p p l i c a t i o n  s i n c e  i t  had n o t  been a t t a c h e d  
t o  t h e  c o m p l a i n t  o r  a d m i t t e d  i n t o  e v i d e n c e  
a t  t r i a l .  T h a t  i m p r o p e r l y  a d m i t t e d  c r e d i t  
a p p l i c a t i o n  p r o v i d e d  f o r  t h e  payment of  
a t t o r n e y ' s  f e e s  and a c c o r d i n g l y ,  was t h e  
b a s i s  f o r  t h e  c o u r t ' s  award of a t t o r n e y ' s  
f e e s  t o  Ring Power. ( R .  1 8 4 )  

I n  t h e  p r e s e n t  c a s e ,  t h e  Responden t s  p r o p e r l y  p l e d  t h e i r  

e n t i t l e m e n t  t o  a t t o r n e y ' s  f e e s  i n  p a r a g r a p h  4  ( d )  of  t h e i r  

Second Amended C o m p l a i n t ,  which was based  on p a r a g r a p h  4 ( h )  of 

t h e  l e a s e  sued  upon. In  a d d i t i o n ,  t h e  Responden t s  p r o p e r l y  

a t t a c h e d  a  copy of  t h a t  l e a s e  t o  t h e  c o m p l a i n t .  The t r i a l  

c o u r t  a l s o  found it s i g n i f i c a n t  t h a t  t h e  a u t h e n t i c i t y  of  t h e  



l e a s e  was s t i p u l a t e d  t o  by t h e  p a r t i e s  (see p a r a g r a p h  5  of  t h e  

p r e - t r i a l  o r d e r )  ( R .  149-151, 1 8 5 )  

While  R ive r  Road h a s  n o t  been s p e c i f i c a l l y  o v e r r u l e d ,  t h e  

1st DCA h a s  more r e c e n t l y  d e c i d e d  Cheek v .  McGowan E l e c t r i c  

S u p p l y  Co.,  483 So.2d 1373  ( F l a .  1st DCA, 1 9 8 5 ) ,  c e r t .  p e n d i n g ,  

which i t  c o n s i d e r e d  d i s p o s i t i v e  o f  t h e  i s s u e ,  d e c i d e d  i n  

R e s p o n d e n t ' s  f a v o r ,  i n  t h i s  c a s e .  ( S e e  R e s p o n d e n t ' s  Appendix,  

p .  1 ) .  The a p p e l l a t e  c o u r t  i n  Cheek upheld  t h e  t r i a l  c o u r t ' s  

award of  a t t o r n e y ' s  f e e s  and s t a t e d  t h a t  " a t t o r n e y ' s  f e e s  

p r e d i c a t e d  upon a  p r o v i s i o n  i n  a  c o n t r a c t  may be  awarded upon 

p r o o f  p r e s e n t e d  a f t e r  f i n a l  judgment ." Cheek, a t  1380 q u o t i n g  

Taggar  t , s u p r a .  

P e t i t i o n e r  c l a i m s  t h a t  t h e  m a j o r i t y  of  t h e  D i s t r i c t  C o u r t s  

o f  Appeal  f a v o r  h i s  p o s i t i o n .  However, t h e  F i r s t  D i s t r i c t  i n  

Cheek and t h e  F o u r t h  D i s t r i c t  i n  Taggar  t s u p p o r t  Responden t s '  

p o s i t i o n ,  a s  d o  t h e  l a t e r  c a s e s  of  Mar re ro  and Ga to r  Shoe i n  

t h e  Th i rd  D i s t r i c t .  

T h i s  C o u r t  h a s  h e l d  t h a t  t h e  award o f  a t t o r n e y ' s  f e e s  a s  a  

t a x a b l e  c o s t  i s  p e r m i s s a b l e  where p r o v i d e d  f o r  by c o n t r a c t .  I n  

t h e  p r e s e n t  c a s e ,  s i n c e  t h e  a t t o r n e y ' s  f e e s  awarded were 

p r o v i d e d  f o r  by c o n t r a c t ,  t h e y  c o n s t i t u t e d  a  t a x a b l e  c o s t  

a r i s i n g  o u t  o f  t h e  a c t i o n  and t h u s  d i d  n o t  have t o  b e  p r e s e n t e d  

t o  t h e  j u r y .  T h e r e f o r e ,  t h e  award of  a t t o r n e y ' s  f e e s  p o s t  

t r i a l  was n o t  e r r o n e o u s .  



11. RESPONDENTS D I D  NOT WAIVE T H E I R  R I G H T  TO 
PETITION THE TRIAL COURT FOR THE TAXATION OF 
ATTORNEY'S FEES AS COSTS PURSUANT TO A TIMELY 
POST-TRIAL MOTION. 

P e t i t i o n e r ' s  second i ssue  i s  b a s i c a l l y  a  restatement of 

I ssue  I. Again, i t  is well e s t ab l i shed  w i t h  regard to  Flor ida 

case law and Florida Supreme Court dec i s ions  t h a t  c o n t r a c t u a l l y  

provided for  a t t o r n e y ' s  f ees  a r e  taxable  a s  c o s t s .  Pe t i t ione r  

r e l i e s  on the F i f t h  D i s t r i c t  Court of Appeal case Mystery Fun 

House, Inc. v. Magic World, Inc. ,  417  So.2d 785 ( F l a .  5th DCA 

1982).  Respondents admit t h a t  the pos i t ion  take on t h i s  i s sue  

i n  the F i f t h  D i s t r i c t  Court of Appeal is opposite from t h a t  

which they a s s e r t .  Respondents again c i t e  Cheek, supra ,  from 

the F i r s t  D i s t r i c t ,  Taggart ,  supra ,  from the Fourth D i s t r i c t  

and Gator Shoe, supra and Marrero, supra ,  from the Third 

D i s t r i c t  Court of Appeal i n  support  of t h e i r  pos i t ion .  

(Mystery Fun House, supra,  r e l i e s  on cases  i n  the Third 

D i s t r i c t  which preceded Gator Shoe and Marrero) . Attorney ' s  

f e e s  pursuant to  con t rac t  a r e  not damages t o  be presented t o  

the  jury.  There is no waiver of r i g h t  to  a t t o r n e y ' s  f e e s  by 

the  absence of proof on t h i s  i s sue  a t  t r i a l .  Attorney 's  f ees  

a r e  properly ra ised  as  c o s t s  i n  a  post  t r i a l  motion. 

Furthermore, P e t i t i o n e r  r e l i e s  again on River Road, y e t  

c i t e s  a passage involving Ringpower's f a i l u r e  to  plead 

en t i t l ement  t o  a t t o r n e y ' s  fees .  Respondents d i d ,  however, 



proper ly  plead ent i t lement  to  a t t o r n e y ' s  fees .  For t h i s  reason 

and the f a c t  t h a t  Cheek preempts River Road i n  the F i r s t  

D i s t r i c t ,  r e l i a n c e  upon River Road is misplaced. 

P e t i t i o n e r  phrases Issue I1 t o  address whether the r i g h t  

t o  a t t o r n e y ' s  f ees  i s  waived pursuant t o  remand or a  new t r i a l .  

However, P e t i t i o n e r  o f f e r s  no a u t h o r i t a t i v e  argument 

s p e c i f i c a l l y  addressing t h i s  i s sue .  Furthermore, assessment of 

a t t o r n e y ' s  f ees  pursuant t o  a  post  t r i a l  motion is the re levant  

i s sue  i n  the i n s t a n t  case ,  not  assessment of f e e s  on remand or 

or  a t  a  new t r i a l .  Given the previous argument a s s e r t i n g  t h a t  

con t rac tua l  a t t o r n e y ' s  f ees  a re  taxable  a s  c o s t s ,  such a  post  

t r i a l  assessment i s  proper. 



111. THE ABSENCE OF PROOF TO THE J U R Y  THAT 
RESPONDENTS WERE CONTRACTUALLY BOUND TO PAY 
ATTORNEY'S FEES TO T H E I R  OWN COUNSEL DOES NOT 
ESTABLISH WAIVER OF THE R I G H T  TO HAVE ATTORNEY'S 
FEES ASSESSED AGAINST THE PETITIONER I N  A POST 
TRIAL MOTION. 

The c a s e s  t h a t  P e t i t i o n e r  c i t e s  were d e c i d e d  a p p r o x i m a t e l y  

f i f t y  y e a r s  ago  and i n v o l v e d  mor tgage  f o r e c l o s u r e  p r o c e e d i n g s ,  

a s  w e l l  a s  t h e  a s s e s s m e n t  of  s o l i c i t o r ' s  f e e s ,  B r e t t  v .  F i r s t  

N a t i o n a l  Bank of  Mar i anna ,  120 So.554 ( F l a .  1 9 2 9 ) ;  ~ h e a  v.  

DeVaul t ,  146 So. 643 ( F l a .  1 9 3 3 ) ;  T  & C C o r p o r a t i o n  v .  

E i k e n b e r r y ,  178 So. 137 ( F l a .  1 9 3 8 ) .  F o r e c l o s u r e  p r o c e d u r e  is  

n o t  r e a d i l y  a p p l i c a b l e  t o  a  b r e a c h  of  c o n t r a c t  a c t i o n .  

However, i n  a t t e m p t i n g  t o  a p p l y  f o r e c l o s u r e  p r o c e d u r e  h e r e ,  i t  

s h o u l d  be n o t e d  t h a t  t h e  c i t e d  c a s e s  d o  n o t  p r e c l u d e  a s s e s s m e n t  

o f  f e e s  i n  s u b s e q u e n t  p r o c e e d i n g s .  S p e c i f i c a l l y ,  t h e s e  c a s e s  

p r e c l u d e  r e c o v e r y  where t h e  p l e a d i n g s  d o  n o t  a l l e g e  payment of  

f e e s ,  where a  l i t i g a n t  a f f i r m a t i v e l y  s t a t e s  t h a t  he  i s  n o t  

bound t o  h i s  a t t o r n e y  o r  where f e e s  were a s s e s s e d  w i t h o u t  any 

e v i d e n c e  a s  t o  t h e i r  amount.  

F u r t h e r m o r e ,  a  s u b s e q u e n t  d e c i s i o n ,  S e l l a r s  v .  F i r s t  

N a t i o n a l  Bank, 193  So. 819 ( F l a .  1 9 4 0 ) ,  h o l d s  t h a t  p l e a d i n g s  

may o v e r r i d e  t h e  n e c e s s i t y  of  p r o o f  a t  t r i a l  of an o b l i g a t i o n  

t o  pay o n e ' s  a t t o r n e y .  L a s t l y ,  t h e  second s e n t e n c e  o f  

P e t i t i o n e r ' s  two s e n t e n c e  argument  a d d r e s s i n g  I s s u e  I11 is 

m e r e l y  a  r e i t e r a t i o n  of a  l e g a l  c o n c l u s i o n  p r e v i o u s l y  



p r e s e n t e d ,  and s t a t e s  t h a t  a t t o r n e y ' s  f e e s  m u s t  b e  p l e d  and 

p r o v e d  a t  t r i a l .  T h i s  h a s  b e e n  t h o r o u g h l y  a d d r e s s e d  i n  t h e  

f i r s t  i s s u e  a r g u e d .  



I V .  THE RESPONDENTS' CONSTITUTIONAL RIGHT TO A J U R Y  
TRIAL ON THE ISSUE OF ENTITLEMENT TO AND AMOUNT 
OF DAMAGES WAS NOT ABRIDGED.  

The P e t i t i o n e r  d o e s  n o t  have  s t a n d i n g  t o  a s s e r t  t h e  

c o n s t i t u t i o n a l  r i g h t s  o f  Responden t s  i n  t h e  a b s e n c e  of  a  

s p e c i a l  r e l a t i o n s h i p .  A d v e r s a r i e s  i n  a  c o n t r a c t  d i s p u t e  a r e  

n o t  i n  t h e  t y p e  o f  r e l a t i o n s h i p  t h a t  would e s t a b l i s h  s t a n d i n g  

f o r  one  p a r t y  t o  a s s e r t  a n o t h e r ' s  c o n s t i t u t i o n a l  r i g h t s .  

Assuming t h a t  P e t i t i o n e r  meant t o  a s s e r t  h i s  own 

c o n s t i t u t i o n a l  r i g h t s ,  t h e  c o n s t i t u t i o n a l  i s s u e  is n o t  p r o p e r l y  

r a i s e d  f o r  o t h e r  r e a s o n s .  

The P e t i t i o n e r  d i d  n o t  c l a i m  any d e n i a l  o f  c o n s t i t u t i o n a l  

r i g h t s  i n  h i s  a p p e a l  t o  t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appea l .  

T h e r e f o r e ,  t h i s  C o u r t ' s  s c o p e  o f  r e v i e w  s h o u l d  n o t  be  ex t ended  

t o  i s s u e s  n o t  a d j u d i c a t e d  o r  r a i s e d  i n  t h e  lower  c o u r t .  ( 3  

F l a . J u r  .2d ,  A p p e l l a t e  Review 5512,  p .  680 . )  

P e t i t i o n e r  a s s e r t s  t h a t  t h e  a s s e s s m e n t  o f  a t t o r n e y ' s  f e e s  

a s  c o s t s  i n  a  p o s t  t r i a l  mot ion  is  m o t i v a t e d  s o l e l y  by  a  d e s i r e  

f o r  t i m e  s a v i n g  a t  t h e  expense  o f  h i s  c o n s t i t u t i o n a l  r i g h t .  

Responden t s  a d m i t  t h a t  b a s i c  c o n s t i t u t i o n a l  r i g h t s  c a n n o t  b e  

a b r i d g e d  by p r o c e d u r e s  s o l e l y  m o t i v a t e d  by a  p o l i c y  o f  j u d i c i a l  

e f f i c i e n c y .  However, i n  t h i s  c a s e ,  t h e  p r e s e n t a t i o n  of  

e v i d e n c e  t o  t h e  j u r y  o f  c o n t r a c t u a l  a t t o r n e y ' s  f e e s  a s  damages 

h a s  neve r  been e s t a b l i s h e d  a s  a  c o n s t i t u t i o n a l  r i g h t .  



P e t i t i o n e r ' s  a r g u m e n t  t h a t  j u d i c i a l  e f f i c i e n c y  is  a b r i d g i n g  h i s  

c o n s t i t u t i o n a l  r i g h t  t o  a  j u r y  t r i a l  on  d a m a g e s  i s  t h e r e f o r e  

i n a p p l i c a b l e .  The P e t i t i o n e r  ' s a r g u m e n t  g a i n s  no  v a l i d i t y  b y  

a p p l y i n g  t h e  R i v e r  Road c l a s s i f i c a t i o n  o f  a t t o r n e y ' s  f e e s  a s  

d a m a g e s  t o  t h e  d i c t a  o f  two c a s e s  which  c l e a r l y  c l a s s i f y  

c o n t r a c t u a l  a t t o r n e y ' s  f e e s  a s  c o s t s ;  Taggart, s u p r a  and Cheek ,  

s u p r a .  

P e t i t i o n e r  makes  t h e  u n j u s t i f i e d  c l a i m  t h a t  T a g g a r t  , 

s u p r a ,  was  a n  a d m i t t e d l y  e r r o n e o u s l y  d e c i d e d  c a s e  b a s e d  o n l y  

u p o n s t a r e d e c i s i s .  T h i s  i s  a b s o l u t e l y  f a l s e .  J u d g e  L e t t  

s u p p o r t e d  h i s  o p i n i o n  w i t h  p r e c e d e n t  and p e r s u a s i v e  p o l i c y  

a r g u m e n t s .  

T h e r e  s h o u l d  b e  no  d i s t i n c t i o n  i n  t h e  t r e a t m e n t  o f  

a t t o r n e y ' s  f e e s  awarded  on t h e  b a s i s  o f  c o n t r a c t  o r  s t a t u t e .  

C o n s t i t u t i o n a l  c h a l l e n g e s  t o  s t a t u t o r i l y  awarded  a t t o r n e y ' s  

f e e s  h a v e  b e e n  u n s u c c e s s f u l .  [ S e e  eg . F l o r i d a  P a t i e n t '  s 

C o m p e n s a t i o n  Fund v .  Rowe, 472 So.2d 1 1 4 5  ( F l a .  1 9 8 5 ) .  The 

F l o r i d a  l e g i s l a t u r e  h a s  e n a c t e d  more  t h a n  s e v e n t y  s t a t u t e s  

a u t h o r i z i n g  t h e  c o u r t s  t o  award  a t t o r n e y  f e e s  i n  s p e c i f i c  t y p e s  

o f  a c t i o n s .  S e e  Rowe a t  1 1 4 8 1 .  S t a t u t o r y  a t t o r n e y ' s  f e e s  a r e  

a w a r d e d  p o s t  t r i a l  b y  t h e  J u d g e .  

V e r y  c o m p e l l i n g  p o l i c y  r e a s o n s  s u p p o r t  t h i s  p o s t  t r i a l  

award  o f  c o s t s  b y  t h e  J u d g e .  N o t i c e  o f  o b l i g a t i o n  t o  p a y  



a t t o r n e y ' s  f e e s  is  p r o v i d e d  i n  b o t h  i n s t a n c e s .  Under a  

s t a t u t e ,  n o t i c e  is g e n e r a l l y  i m p u t e d ,  b u t  b y  c o n t r a c t  i t  is 

a c t u a l  n o t i c e .  The P e t i t i o n e r  i n  t h i s  c a s e  e n t e r e d  t h e  

c o n t r a c t  w i t h  f u l l  knowledge  o f  t h e  r a m i f i c a t i o n s  o f  

u n s u c c e s s f u l  l i t i g a t i o n .  A s  a p a r t y  t o  t h e  c o n t r a c t ,  h e  

b a r g a i n e d  f o r  and r e c e i v e d  v a l u a b l e  c o n s i d e r a t i o n .  H e  r e a l i z e d  

t h a t  t h e  c o n t r a c t  p r o v i s i o n  w a s  a u s u a l  c o s t  o f  d o i n g  b u s i n e s s .  

H e  i n c u r r e d  t h e  r i s k  w i l l f u l l y  i n  e x c h a n g e  f o r  p e c u n i a r y  g a i n .  

I f  i t  is m a i n t a i n e d  t h a t  a t t o r n e y ' s  f e e s  a r e  t o  be 

s u b m i t t e d  t o  t h e  j u r y  as  d a m a g e s  i t  would l o g i c a l l y  l e a d  t o  t h e  

p r e s e n t a t i o n  t o  t h e  j u r y  o f  o t h e r  c o s t s ,  s u c h  as  e x p e r t  w i t n e s s  

f e e s ,  t r i a l  e x h i b i t  c o s t s ,  w i t n e s s  t r a v e l  c o s t s ,  f i l i n g  f e e s ,  

e t c .  

I f  a t t o r n e y ' s  f e e s  a re  p r e s e n t e d  t o  t h e  j u r y  f o r  

d e t e r m i n a t i o n ,  t h e  j u r y  would h a v e  t o  be e m p a n e l l e d  f o r  a n  

e x t e n s i v e  p e r i o d .  A t t o r n e y ' s  f e e s  a re  g e n e r a t e d  a f t e r  t h e  

v e r d i c t  and c o n t i n u e  p o s t  t r i a l .  F u r t h e r m o r e ,  p r o v i n g  t h e  

e x i s t e n c e  and amount  o f  e a c h  s i d e s '  a t t o r n e y ' s  f e e s  p r i o r  t o  

r e n d e r i n g  o f  a  v e r d i c t ,  w h e r e  o n l y  o n e  s i d e  w i l l  r e c e i v e  t h e i r  

c o s t s  is  i n e f f i c i e n t  and  b u r d e n s o m e .  S e e  T a g g a r t ,  s u p r a .  

To c rea te  a d i f f e r e n c e  i n  t h e  t r e a t m e n t  o f  s t a t u t o r y  and  

c o n t r a c t u a l  a t t o r n e y ' s  f e e s  would h a v e  no  mer i t .  The 

a b o v e - l i s t e d  p o l i c y  r e a s o n s  s u p p o r t  t h e  t r e a t m e n t  o f  b o t h  



s t a t u t o r y  and c o n t r a c t  a t t o r n e y ' s  f e e s  a s  c o s t s .  The re  is no 

i n f r i n g e n t  o f  t h e  c o n s t i t u t i o n a l  r i g h t  t o  j u r y  t r i a l  i n  t h e  

award of c o n t r a c t u a l  a t t o r n e y ' s  f e e s  p o s t  t r i a l ,  and t h e r e  a r e  

e x t r e m e l y  c o m p e l l i n g  p o l i c y  r e a s o n s  i n  s u p p o r t  of  t h e  p r e s e n t  

p r a c t i c e .  



V .  THE SUPREME COURT OF FLORIDA NEED NOT INVOKE ITS 
DISCRETIONARY JURISDICTION I N  THIS CASE. 

A r t i c l e  V ,  S e c t i o n  3 ( b )  ( 4 )  o f  t h e  F l o r i d a  C o n s t i t u t i o n  

a n d  R u l e  9 . 0 3 0 ( a )  ( 2 )  ( A )  ( v )  o f  t h e  A p p e l l a t e  R u l e s  empower t h e  

Supreme  C o u r t  o f  F l o r i d a  w i t h  d i s c r e t i o n a r y  j u r i s d i c t i o n  o v e r  a  

q u e s t i o n  c e r t i f i e d  t o  b e  o f  g r e a t  p u b l i c  i m p o r t a n c e .  

U n f o r t u n a t e l y ,  t h e  D i s t r i c t  C o u r t  o f  A p p e a l  h a s  n o t  p h r a s e d  

t h e  p r e c i s e  q u e s t i o n  t h a t  i t  h a s  c e r t i f i e d .  A c c o r d i n g  t o  Rupp 

v .  J a c k s o n ,  238 So.2d  8 6  ( F l a .  1 9 7 0 ) :  

P r e s e n t a t i o n  o f  a  p r e c i s e  q u e s t i o n  e n h a n c e s  
t h e  p r o b a b i l i t y  t h a t  w e  ( t h e  Supreme C o u r t  
o f  F l o r i d a )  w i l l  p a s s  upon t h e  s p e c i f i c  
q u e s t i o n  i n  mind b e l o w ;  f u r t h e r m o r e ,  
p r e c i s e n e s s  may c o n t r i b u t e  s i g n i f i c a n t l y  t o  
o u r  d e c i s i o n  w h e t h e r  t o  p a s s  upon t h e  
m e r i t s  o f  t h e  c a s e  a t  a l l ,  a  d e c i s i o n  w h i c h  
r e m a i n s  s o l e l y  w i t h i n  o u r  p r e r o g a t i v e  u n d e r  
t h e  C o n s t i t u t i o n .  Rupp a t  8 9 .  

B e c a u s e  n o  p r e c i s e  q u e s t i o n  is  p r e s e n t e d ,  t h e  d e t e r m i n a t i o n  o f  

w h e t h e r  t h e  i s s u e  is  o f  g r e a t  p u b l i c  i m p o r t a n c e  i s m o r e  

d i f f i c u l t .  

C o n s i d e r i n g  t h e  i s s u e s  a r g u e d  i n  t h i s  b r i e f ,  i t  is 

d o u b t f u l  w h e t h e r  a  g r e a t  p u b l i c  i n t e r e s t  is  i n v o l v e d  i n  t h e i r  

r e s o l u t i o n .  The Supreme  C o u r t  h a s  a l l o w e d  t h e  t r i a l  c o u r t  

d i s c r e t i o n  i n  t h e  a s s e s s m e n t  o f  a t t o r n e y ' s  f e e s  a s  c o s t s .  

Codomo, s u p r a .  T h i s  is  a  commonly r e c o g n i z e d  p r i n c i p l e  i n  

F l o r i d a .  F u r t h e r m o r e ,  t h e  r a m i f i c a t i o n s  o f  a  r u l i n g  o n  t h i s  

q u e s t i o n  would h a v e  n o  l a r g e  s c a l e  e f f e c t  o n  t h e  p u b l i c ,  b u t  



r a the r  would uphold or modify c e r t a i n  procedural aspects  i n  a  

l imi ted  number of con t rac t  d i spu tes .  The "g rea t  publ ic  

i n t e r e s t ' '  standard i n  the pas t  has invoked j u r i s d i c t i o n  on 

i s s u e s  which a r e  l a r g e l y  unse t t led  or unclear and r e s u l t  i n  

widescale ramif ica t ions .  Resolution of t h i s  case would not 

have widespread ramif ica t ions .  The i s s u e s  involved herein have 

been well s e t t l e d  by the Supreme Court of F lo r ida ,  ( Codomo, 

supra)  . Last ly ,  no p rec i se  quest ion is presented. 

Respondents r e s p e c t f u l l y  recommend t h a t  t h i s  Court - not invoke 

i t s  d i s c r e t i o n a r y  j u r i s d i c t i o n  t o  t h i s  case.  



CONCLUSION 

The Responden t s  r e s p e c t f u l l y  s u b m i t  t h a t  t h i s  C o u r t  need 

n o t  e x e r c i s e  i ts  d i s c r e t i o n a r y  j u r i s d i c t i o n  i n  t h i s  c a s e .  

Should  t h i s  C o u r t  d e s i r e  t o  c o n s i d e r  t h i s  case,  t h e  d e c i s i o n  o f  

t h e  F i r s t  D i s t r i c t  C o u r t  o f  Appea l s  below s h o u l d  be a f f i r m e d .  
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