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STATEMENT O F  THE CASE AND O F  THE FACTS 

S e e  P e t i t i o n e r s  I n i t i a l  B r i e f .  



SUMMARY OF ARGUMENT 

Contractual attorney's fees are a bargained for exchange which must 

be pled ~ n d  proved at trial, like all other elements of damage. The 

contract in question did not authorize that attorney's fees be taxed as 

costs, there was no pertinent statute or stipulation by the parties. 

Moreover, the term "costs" is not generally understood as including 

attorney's fees. Furthermore, since the Respondents did not prove at trial 

their obligation to pay for their own legal services, such attorney's fees 

are waived. 

Petitioner further asserts it's own standing to claim constitutional 

rights to a jury trial on attorney's fees as damages as the issue did not 

arise until after Petitioner's brief was filed with the First District 

Court on July 5, 1985 whereupon said Court denied its' own precedent and 

adopted the rationale of the Fourth District Court of Appeals and impliedly 

denying Petitioner his constitutional rights. 



ARGUMENT 

REPLY TO RESPONDENTS ISSUE I .  "WHETHER THE TRIAL COURT D I D  NOT ERR 
I N  TAXING AS COSTS RESPONDENT'S CONTRACTUAL ATTORNEY'S FEES, PROVIDED FOR I N  A 
WRITTEN LEASE, WHERE SUCH ATTORNEY'S FEES HAD BEEN PROPERLY PLED AND THEN WERE 
GRANTED PURSUANT TO RESPONDENT'S POST TRIAL MOTION. 

I n  Eng land ,  i t  i s  cus tomary  f o r  t h e  p r e v a i l i n g  p a r t y  t o  r e c o u p  

expended a t t o r n e y ' s  f e e s  a f t e r  p u r s i n g  a  c a u s e .  However, American common 

law h a s  n e v e r  a l l o w e d  a t t o r n e y ' s  f e e s .  I f  a  s t a t e s '  l e g i s l a t u r e  d e t e r m i n e s  

t h a t  t h e i r  s t a t e s '  p u b l i c  p o l i c y  i s  t o  a l l o w  a t t o r n e y ' s  f e e s  i n  c e r t a i n  

i n s t a n c e s ,  such  a t t o r n e y ' s  f e e s  a r e  a l l o w e d  p u r s u a n t  t o  a n  a p p r o p r i a t e  

s t a t u t e .  The l e g i s l a t u r e ,  i n  e s s e n c e ,  p r o v i d e s  t h e  a t t o r n e y ' s  f e e s  and  t h e  

Cour t  i s  t h e  o f f i c e r  who c a r r i e s  o u t  t h e  s t a t u t o r y  mandate .  S i n c e  such  

f e e s  a r e  p u b l i c  p o l i c y ,  t h e y  n e e d  n o t  be p roved  b e f o r e  t h e  j u r y .  

When, however ,  two p r i v a t e  p a r t i e s  b a r g a i n  and  covenan t  t h a t  i f  

t h e i r  b a r g a i n  i s  b r o k e n ,  c e r t a i n  damages w i l l  e n s u e ,  t h e  e n s u i n g  p a r t y  i s  

o b l i g a t e d  t o  p r o v e ,  by t h e  a p p r o p r i a t e  bu rden  o f  p r o o f ,  a l l  damages which 

a r e  r e c o v e r a b l e  p u r s u a n t  t o  t h e  m u t u a l  c o n t r a c t .  I n  e s s e n c e ,  t h e  

c o n t r a c t u a l  a t t o r n e y ' s  f e e s  a r e  a  b a r g a i n e d  f o r  exchange ,  which must be  

p l e d  and  p roven  a s  do a l l  o t h e r  damages p u r s u e d  a s  a  r e s u l t  o f  a  b r e a c h  o f  

t h e  c o n t r a c t .  R i v e r  Road C o n s t r u c t i o n  Company v.  Ring Power C o r p o r a t i o n ,  

454 SC.  2d 38 ( F l a .  1 s t  DCA iS i84) .  

The c a s e  o f  Codomo v.  Emanual,  91 So. 2d 653 ( F l a .  1 9 5 6 ) ,  which  i s  

s o  h e a v i l y  r e l i e d  upon by Responden t s ,  does  n o t ,  p e r  s e ,  a u t h o r i z e  

c o n t r a c t u a l  a t t o r n e y ' s  f e e s ,  i t  o n l y  f o r b i d s  t h e  t a x i n g  a s  c o s t s  

a t t o r n e y ' s  f e e s  i n  t h e  a b s e n c e  o f  a  c o n t r a c t ,  o r  s t a t u t e .  The R e s p o n d e n t ' s  

r e a d  t h e  a p p r o p r i a t e  l anguage  from Codomo i n  a n  i n v e r t e d  form, a s  i f  t o  s a y  

t h a t  a t t o r n e y ' s  f e e s  a r e  t o  be t a x e d  a s  c o s t s  i n  a l l  c a s e s  where t h e r e  

e x i s t s  a  c o n t r a c t  o r  s t a t u t e .  T h i s  i n v e r t e d  r e a d i n g  a o e s  n o t  f o l l o w  t h i s  



high Court's ruling in Wiggins v. Wiggins, 446 So. 2d 1078, (Fla. 1984) 

where Justice Boyd stated 

Florida Rule of Civil Procedure 1.420(d) provides for the 
assessment of costs upon the dismissal of an action. The rule 
does not , however, contemplate the assessment of attorney's 
fees, Moreover the term "costs" is not generally understood 
as including attorney's fees. State ex rel. Royal Insurance 

Co. v. Barrs, 87 Fla. 168, 99 So. 668 (1924). However, 
when the legislature has specifically defined attorney's fees 
as part of the costs, then the assessment of attorney's fees 
after a case has been voluntarily dismissed is within the 
purview of Rule 1.420(d). City of Hallandale v. Chatlos, 236 
So. 2d 761 ( Fla. 1970); Gordon v. Warren Heating & Air 
Conditioning, 340 So. 2d 1234 (Fla. 4th DCA 1976). Thus at the 
time the Randle v. Eastman case was decided. this Court recognized 

.2 

that a trial court could retain jurisdiction to award attorney's 
fees after a voluntary dismissal, at least in cases where 
attorney's fees were defined by statute as part of the costs. 
Id. at 1079. 

Attorney's fees are clearly not costs in a contract situtaion, 

absent a statute stating such. They caq however, become costs if, in the 

body of the contract, the attorney's fees are bargained for as costs 

pursuant to damages for breach or, if the parties (or their attorney's) 

stipulate that such contractual attorney's fees are to be taxed as costs 

in a post-trial hearing. When Codomo, supra, states, 'I that attorney's 

fees cannot be taxed as costs in any cause unless authorized by 

contract...11 the contract itself must authorize the taxing as costs 

attorney's fees, otherwise common law prevails and attorney's fees are not 

allowed. 

In the case at bar, there is not statutory authority for attorney's 

fees to be taxed as costs nor did the contract authorize attorney's fees as 

costs. In the contract pursuant to this cause, the parties bargained that 

any attorney's fees would be damages and as such should have been pled and 

proved as were the other elements of damages. 

The Respondents also rely heavily upon Gator Shoe Corporation v. 

Taudte, 384 So. 2d 1344 (Fla. 3rd DCA 1980) and Marrero v. Cavero, 400 So. 



2d 802 ( F l a .  3 r d  DCA 8 0 2 ) .  Whi le  i t  i s  t r u e  t h a t  b o t h  of  t h e s e  c a s e s  we re  

d e c i d e d  a f t e r  Commodore P l a z a  a t  C e n t u r y  21 Condominum A s s o c . ,  I n c .  v .  a Cohen, 350  So.2d 502 ( F l a .  3 r d  DCA 1 9 7 7 )  a s  s t a t e d  i n  P e t i t i o n e r ' s  i n i t i a l  

b r i e f ,  and  w h i l e  i t  i s  a l s o  t r u e  t h a t  t h e s e  two c a s e s  a l l o w  a t t o r n e y ' s  f e e s  

i n  a  p o s t - t r i a l  h e a r i n g ,  n e i t h e r  c a s e  i s  d i s p o s i t i v e  b e c a u s e  M a r r e r o  was n o t  

a  j u r y  t r i a l  a s  i n  t h e  i n s t a n t  c a s e  and  G a t o r  Shoe s t a t e s :  

By s t i p u l a t i o n  o f  t h e  p a r t i e s ,  t h e  c a u s e  was s u b m i t t e d  t o  a  
j u r y  a s  t o  t h e  amount o f  r e n t  due a n d  damages s u s t a i n e d  by 
t h e  l a n d l o r d ,  w i t h  a  r e s e r v a t i o n  t h a t  t h e  C o u r t  would d e t e r m i n e  
t h e  amount of  a t t o r n e y ' s  f e e s  s u b s e q u e n t  t o  t h e  j u r y  t r i a l .  
I d .  a t  1346 .  

Thus ,  w h i l e  G a t o r  Shoe,  s u p r a ,  d o e s n ' t  e f f e c t  t h e  c a s e  a t  b a r ,  i t  

f a l l s  s q u a r e l y  w i t h i n  t h e  r u l e  o f  Codomo, s u p r a ,  p r o v i d i n g  t h a t  a  c o n t r a c t ,  

f o l l o w e d  by a  s t i p u l a t i o n  o f  t h e  p a r t i e s  may a u t h o r i z e  a t t o r n e y ' s  f e e s  t o  be  

t a x e d  a s  c o s t s .  O u t s i d e  o f  a  s t a t u t e  d e f i n i n g  a t t o r n e y ' s  f e e s  a s  c o s t s ,  

Wigg ins ,  s u p r a ,  a  c o n t r a c t  a u t h o r i z i n g  a t t o r n e y ' s  f e e s  t o  be  t a x e d  a s  c o s t s ,  

a Codomo, s u p r a ,  o r  by s t i p u l a t i o n  o f  t h e  p a r t i e s ,  G a t o r  Shoe ,  s u p r a ,  a t t o r n e y ' s  

f e e s  mus t  be  p l e d  and  p r o v e d  a s  a n  e l e m e n t  o f  damage a s  a r e  a l l  o t h e r  damages. 

S i n c e  t h e  Responden t s  o f f e r e d  no  p r o o f  o f  a t t o r n e y ' s  f e e s ,  t h e  j u r y  award 

be low must s t a n d  a s  t h e  t o t a l  o f  a l l  damaees s u s t a i n e d  by t h e  Responden t s .  

REPLY TO RESPONDENTS ISSUE 11. RESPONDENTS D I D  NOT WAIVE THEIR RIGHT TO 
PEITION THE TRIAL COURT FOR THE TAXATION OF ATTORNEY'S FEES AS COSTS PURSUANT 
TO A TIMELY POST-TRIAL MOTION. 

P r o v i d e d  t h a t  c o n t r a c t u a l  a t t o r n e y ' s  f e e s  a r e  n o t  c o s t s  nc r  a r e  

t h e y  p l e d  and  p r o v e d  a t  t r i a l ,  t h e  Responden t s  f o r e v e r  wa ive  t h e i r  r i g h t  t o  

r e a s s e r t  s u c h  damages,  a s  t h e y  would wa ive  t h e  r i g h t  t o  any  o t h e r  e l e m e n t  

o f  damage. Had t h e  Responden t s  p l e d  l o s t  r e n t  a s  damages b u t  f a i l e d  a t  

t r i a l  t o  o f f e r  any  p r o o f  o f  t h e  amount o r  e n t i t l e m e n t  t o  l o s t  r e n t ,  s u c h  

damages would n o t  be a l l o w e d  and  would be  s u b j e c t  t o  d i r e c t e d  v e r d i c t  

a g a i n s t  t h e  Responden t s .  



I n  t h e  c a s e  of  c o n t r a c t u a l  a t t o r n e y ' s  f e e s  a s  damages, i f  t h e  j u r y  

a l l o w s  n o r e , t h e r e  i s  no a u t h o r i t y  f o r  t h e  t r i a l  judge  t o  a s s e s s  a t t o r n e y ' s  

f e e s  o v e r  and  above  t h e  j u r y  v e r d i c t .  Mys te ry  Fun House,  I n c .  v .  Magic 

World,  I n c . ,  417 So. 2d 785 ( F l a .  5 t h  DCA 1 9 8 2 ) .  The Responden t s  s h o u l d  

n o t  now be a l l o w e d  t o  a s k  f o r  r e t r i a l  o r  remand t o  a l l o w  t h e  t r i a l  judge  o r  

j u r y  t o  c o n s i d e r  a t t o r n e y ' s  f e e s .  

REPLY TO RESPONDENTS ISSUE 111. THE ABSENCE OF PROOF TO THE J U R Y  THAT 
RESPONDENTS WERE CONTRACTUALLY BOUND TO PAY ATTORNEY'S FEES TO THEIR OWN COUNSEL 
DOES NOT ESTABLISH WAIVER OF THE RIGHT TO HAVE ATTORNEY'S FEES ASSESSED AGAINST 
THE PETITIONER I N  A POST TRIAL MOTION. 

While  i s  i s  t r u e  t h a t  t h e  c a s e s  r e l i e d  upon by P e t i t i o n e r  a r e  

a p p r o x i m a t e l y  50  y e a r s  o l d ,  t h e y  have  n o t  been  o v e r t u r n e d .  When s e e k i n g  

a t t o r n e y ' s  f e e s  a s  a n  e l emen t  o f  damages,  one must  f i r s t  p rove  a  p r e d l c a t e ,  

i . e .  a  c o n t r a c t  t o  pay f o r  l e g a l  s e r v i c e s  t o  you r  own a t t o r n e y .  

REPLY TO RESPONDENTS ISSUE I V .  THE RESPONDENTS' CONSTITUTIONAL RIGHT TO A J U R Y  
TRIAL ON THE ISSUE OF ENTITLEMENT TO AND AMOUNT OF DAMAGES WAS NOT A B R I D G E D .  

P e t i t i o n e r  d o e s  n o t  a t t e m p t  t o  a s s e r t  s t a n d i n g  f o r  Responden t s .  

P e t i t i o n e r  d o e s  have  s t a n d i n g  t o  a s s e r t  t h e  r i g h t  t o  a  j u r y  t r i a l  i n  t h i s  

c a u s e  and  r e q u i r e  t h e  Responden t s  t o  meet  t h e i r  bu rden  o f  p r o o f .  I n  s o  

demanding a  j u r y  t r i a l  t h e  P e t i t i o n e r  had  a  r i g h t  t o  have  a l l  e l e m e n t s  of  

damage h e a r d  by t h e  j u r y .  A t  t h e  t i m e  o f  a p p e a l ,  R i v e r  Road C o n s t r u c t i o n  

Company v .  Ring Power C o r p o r a t i o n ,  454  So. 2d 38 ( F l a .  1s t  DCA 1984)  was 

c o n t r o l l i n g .  R i v e r  Road, s u p r a ,  h e l d  t h a t  c o n t r a c t u a l  a r t o r n e y ' s  ' f e e s  must  be 

proved  b e f o r e  t h e  j u r y .  Wi thou t  o v e r t u r n i n g  R i v e r  Road, s u p r a ,  t h e  F i r s t  

DCA d e c i d e d  n o t  t o  f o l l o w  i t s '  own p r e c e d e n t  b u t  c h o s e  i n  Alan  Cheek v .  

McGowan, 1 0  FLW 2012 ( F l a .  1s t  DCA Aug. 20 ,  1985)  t o  a d o p t  t h e  r a t i o n a l e  of 

t h e  F o u r t h  DCA i n  T a g g a r t  C o r p o r a t i o n  v .  Benz ing ,  434 So. 2d 964  ( F l a .  4 t h  

DCA 1983)  which  a d m i t t e d  w i t h i n  t h e  body o f  t h e  o p i n i o n  t h a t  i t  was wrongly  

d e c i d e d  b u t  was done s o  o n l y  b e c a u s e  o f  p r e c e d e n t .  

S i n c e  t h e  F i r s t  DCA d i d  n o t  f o l l o w  i t s '  own p r e c e d e n t ,  t h e  q u e s t i o n  



of  d e n i a l  of c o n s t i t u t i o n a l  r i g h t  t o  a  j u r y  t r i a l  on c o n t r a c t u a l  a t t o r n e y k  

f e e s  a s  damages d i d  n o t  a r i s e  i n  P e t i t i o n e r ' s  b r i e f  b e c a u s e  Cheek,  s u p r a ,  

was n o t  d e c i d e d  u n t i l  a f t e r  t h e  b r i e f  was f i l e d  w i t h  t h e  F i r s t  DCA ( b r i e f  

f i l e d  J u l y  5 ,  1 9 8 5 ) .  

T h e r e f o r e ,  s i n c e  t h e  F i r s t  DCA d e n i e d  P e t i t i o n e r ' s  r i g h t  b~ 

i m p l i c a t i o n  t o  a  j u r y  t r i a l  on damages n e x t  t o  t h e  f i l i n g  of t h i s  Supreme 

Cour t  b r i e f ,  t h e  i s s u e  i s  p r o p e r l y  and  t i m e l y  made and  s h o u l d  be  a l l o w e d .  

The Responden t s  admi t  i n  t h e i r  i n i t i a l  b r i e f  ( p a g e  1 4 )  t h a t  a  

c o n s t i t u t i o n a l  r i g h t  c a n n o t  be  a b r i d g e d  by p r o c e d u r e s  s o l e l y  m o t i v a t e d  by a  

p o l i c y  of  j u d i c i a l  e f f i c i e n c y .  Tha t  i s  t h e  v e r y  r e a s o n  t h a t  t h e  F i r s t  DCA 

d e c i d e d  Cheek, s u p r a ,  i n  which  i t  s t a t e d ,  " . . . i t  i s  a  w a s t e  of  t i m e . . . t h a t  

i s  o b v i o u s l y  a n  e a s i e r  t a s k  a f t e r  t h e  f a c t . ' '  T h e r e  c a n  be  no o t h e r  r e a s o n  

f o r  t h i s  r a t i o n a l e  b u t  j u d i c i a l  e f f i c i e n c y .  

REPLY TO RESPONDENTS ISSUE V. THE SUPREME COURT OF FLORIDA NEED NOT INVOKE ITS 
DISCRETIONARY JURISDICTION I N  THIS CASE. 

The F i r s t  DCA c e r t i f i e d  i t s '  h o l d i n g  t o  t h i s  h i g h  Cour t  a s  

p r e s e n t i n g  a  q u e s t i o n  of g r e a t  p u b l i c  impor t ance .  The h o l d i n g  on m o t i o n  

f o r  r e h e a r i n g  i s  t h e  p r e c i s e  q u e s t i o n  which  n e e d s  t h i s  C o u r t s  answer  f o r  

g u i d a n c e  a s  t h e  c i r c u i t s  a r e  s o r e l y  d i v i d e d .  



CONCLUSION 

The Petitioner respectfully submits that this Court exercise it's 

discretionary jurisdiction and for all the foregoing reasons reverse the 

First District Court of Appeal below without remand or retrial. 

Respectfully submitted, 

512 West Adams Street 

Jacksonville, FL 32202 

(904) 358-1952 

Attorney for Petitioner 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a copy of the foregoing instrument was 

furnished to: 

Sid J. White, Clerk 
Supreme Court of Florida 
Supreme Court Building 
Tallahassee, EL 32301 

Demere Mason, Esquire 
3100 University Boulevard, South 
Suite 101  
Jacksonville, EL 32216 

Ned I. Price, Esquire 
293 Washington Street 
Jacksonville, EL 32202 

this 7th day of July, 1986, by U. S. Mail. 

est Adams Stree 
Jacksonville, EL 32202 
(904)  358-1952 


