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I N  THE SUPREME COURT OF FLORIDA 

MORRIS BROWN, 

f lppellant,  

V .  CASE NO. 68,690 

STATE OF FLORIDA, 

Rppel l e e .  

INITIf lL BRIEF OF APPELLANT 

I PRELIMINflRY STATEMENT 

M o r r i s  Brown i s  t h e  a p p e l l a n t  i n  t h i s  c a p i t a l  c a s e .  The r e c o r d  

o n  a p p e a l  c o n s i s t s  o f  t h i r t y - f o u r  v o l u m e s  and  r e f e r e n c e s  t o  i t  w i l l  b e  

i n d i c a t e d  b y  t h e  l e t t e r  " R " .  



I 1  STATEMENT OF THE CASE 

An i n d i c t m e n t  f i l e d  i n  t h e  c i r c u i t  c o u r t  f o r  J a c k s o n  

County  o n  A p r i l  1 9 ,  1 9 8 5 ,  c h a r g e d  Edward C o t t o n  a n d  M o r r i s  

Brown w i t h  f i r s t  d e g r e e  m u r d e r ,  a t t e m p t e d  f i r s t  d e g r e e  m u r d e r ,  

r o b b e r y  w i t h  a f i r e a r m ,  r o b b e r y ,  a n d  e s c a p e  w i t h  a  f i r e a r m  

1 - 3  T h e  c a s e  was a s s i g n e d  t o  J u d g e  Warren  E d w a r d s ,  a 

r e t i r e d  c o u n t y  j u d g e ,  who h a d  b e e n  a s s i g n e d  a s  a  t e m p o r a r y  

j u d g e  f o r  J a c k s o n  C o u n t y  b y  t h i s  c o u r t  t R . 4 1 6 ) ,  a n d  who had  

a l s o  b e e n  a s s i g n e d  by t h i s  c o u r t  a n d  t h e  c h i e f  j u d g e  o f  t h e  1 4 t h  

J u d i c i a l  C i r c u i t  t o  t r y  t h i s  s p e c i f i c  c a s e  t R . 5 9 ,  4 1 7 ) .  

C o t t o n  a n d  Brown p l e d  n o t  g u i l t y  t o  t h e s e  o f f e n s e s  

t R . 1 5 1 ;  s u b s e q u e n t l y ,  t h e  c o u r t  s e v e r e d  B r o w n ' s  c a s e  f r o m  

C o t t o n ' s  c a s e  b a s e d  upon  B r u t o n  v .  U n l t e d  S t a t e s ,  3 9 1  U.S. 1 2 3  

( 1 9 6 8 )  ( R . 2 0 7 ) .  

C o t t o n  p r o c e e d e d  t o  t r i a l  a n d  a  j u r y  f o u n d  him g u i l t y  

a s  c h a r g e d  on  a l l  c o u n t s  l R . 3 2 0 - 3 2 1 ) .  The j u r y  a l s o  recommend- 

e d  t h a t  t h e  c o u r t  s e n t e n c e  C u t t o n  t o  s e r v e  a s e n t e n c e  o f  l i f e  i n  

p r i s o n  f o r  c o m m i t t i n g  t h e  murder  i t  had  f o u n d  him g u i l t y  of 

c o m m i t t i n g  (R.339). The t r i a l  c o u r t ,  a f t e r  B r o w n ' s  t r i a l  was  

c o m p l e t e d ,  s e n t e n c e d  him t o  l i f e  i n  p r i s o n  ( R . 2 6 9 7 ) .  

Brown f i l e d  s e v e r a l  p r e - t r i a l  m o t i o n s .  S p e c i f i c a l l y ,  f o r  

p u r p o s e s  o f  t h i s  a p p e a l ,  h e  f i l e d  t h e  f o l l o w i n g  m o t i o n s :  

1 .  M o t i o n  f o r  a  c h a n g e  o f  v e n u e  t R . 7 2 ) .  T h i s  



m o t i o n  was  g r a n t e d  i n  p a r t  < ~ . 9 4 ) "  i n  t h a t  t h e  
t r i a l  was moved t o  Bay C o u n t y  r a t h e r  t h a n  t o  a 
c o u n t y  w h e r e  t h e  p r o p o r t i o n  o f  b l a c k s  t o  w h i t e s  
was s i m i l a r  t o  t h a t  o f  J a c k s o n  C o u n t y .  
2 .  M o t i o n  f o r  R e c u s a l  i R . 4 4 7 ) .  D e n i e d  ( R . 4 5 4 ) .  
3. M o t i o n  t o  c h a l l e n g e  t h e  j u r y  p a n e l  s e l e c t e d  
i n  Bay Count\; a s  n o t  b e i n g  of t h e  same o r  s i m i l a r  
r a c i a i  ma ieup  a s  t h a t  o f  J a c k s o n  C o u n t y  i R . 4 6 0 ) .  
D e n i e d  iP.27?3).  

Brown p r o c e e d e d  t o  t r i a l  b e f o r e  t h e  h o n o r a b l e  J u d g e  

Edklards i n  Bay C o u n t y .  A f t e r  h e a r i n g  t h e  e v i d e n c e ,  a r g u -  

m e n t s ,  a n d  t h e  l a w ,  t h e  j u r y  f o u n d  Brown g u i l t y  a s  c h a r g e d  o f  

f i r s t  d e g r e e  m u r d e r ,  r o b b e r y ,  r o b b e r y  w i t h  a  f i r e a r m ,  a n d  

e s c a p e  w i t h  a  f i r e a r m .  i R . 5 4 1 - 4 2 ) .  The j u r y ,  h o w e v e r ,  f o u n d  

Brown g u i l t y  o f  a g g r a v a t e d  a s s a u l t .  w i t h  a  f i r e a r m ,  a  l e s s e r  

i n c l u d e d  ~ f f e n s e  o f  t h e  c h a r g e d  o f f e n s e  o f  a t t e m p t e d  murder  

E r o ~ q r ~  p r o c e e d e d  t o  t h e  p e n a l t y  p h a s e  o f  t h e  t r i a l ,  and  

t h e  ~ t a t e  p r e s e n t e d  e v i d e n c e  o f  Brown ' s  p r i o r  c o n v i c t i o n  f o r  

s t r o n g  a rmed  r o b b e r y  ( R . 6 5 1 9 - 6 5 2 8 ) .  The s t a t e  a l s o  p r e s e n t e d  

e v i d e n c e  o f  t h e  e f f e c t  t h a t  t h i s  m u r d e r  ( o f  a  o o l i c e  o f f i c e r )  had  

h a d  upon  t h e  s h e r i f f ' s  o f f i c e  f o r  J a c k s o n  C o u n t y  (R.6505). I n  

m i t i g a t i o n ,  Brown p r e s e n t e d  u n r e b u t t e d  e v i d e n c e  t h a t  h e  was  

u n d e r  t h e  i n f l u e n c e  o f  a s i g n i f i c a n t  e m o t i o n a l  d i s t u r b a n c e ,  t h a t  

h i s  a b i l i t y  t o  c o n f o r m  h i s  c o n d u c t  t o  t h e  r e q u i r e m e n t s  o f  t h e  law 

w e r e  s u b s t a n t i a l l y  i m p a i r e d  i R . 6 5 6 7 1 ,  and t h a t  h i s  m e n t a i  and  

e m o t i o n a l  a o e  was  t h a t  o f  3 c h i l d  iR.6560!  a n d  i n  some i ~ s t a n c e s  

i /; 
The s t a t e  f i l e d  a  m o t i o n  f o r  a l t e r n a t i v e  v e n u e  r e l i e f  

!R .228 j  w h i c h  i s  wha t  t h e  c o u r t  g r a n t e d .  



that of a pre-school child (R.6549-6560). 

The jury, after hearing this evidence, arguments 

concerning it, and the law controlling it, recommended that the 

court sentenced Brown to life in prison without the possibility of 

parole for 25 years (R.543). 

The court, however, rejected that recommendation and 

sentenced Brown to death. In imposing this sentence, i t  found 

in aggravation that: 

1. Brown had previously been convicted of a 
capital felony or of a felony involving the use or 
threat of violence to a person (R.720). 
2. The murder was committed during the course 
of a robbery and robbery with a firearm. 
3. The purpose of the murder was to avoid lawful 
arrest or to hinder or disrupt the lawful exercise 
of a governmental function. 
4. The murder was especially heinous, atrocious, 
and cruel (R.720-23). 

In mitiyation, the court found only Brown's age of 18 

to be a qitigating factor (R.719). 

Regar-ding the ather offenses, the court departed from 

the recommended guideline sentence and sentenced Brown as 

follows: 

a. As to count I 1  (aggravated assault with a 
firearm), ten ~jears concurrent with counts I, 
111, and IV. 
b. As to count I 1 1  (Robbery with a firearm), life 
concurrent with counts I, 11, IV. 
C. A s  to count IV (robbery), thirty years con- 
current with  count^ I <  1 1 <  111. 
d .  As to count V (escape), life, consecutive 
with counts I ?  1 1 ,  111, IV (R.724-29). 

in justifying this departure from the guideline sen- 

tence, the court said: 

1. The premeditated murder (capital) was not 
scored in determining the guideline sentence. 



2 .  Brown had  a n  e x t e n s ~ v e .  u n s c o r e d  ~ u v e n i l e  
r e c o r d .  
3. Erown had  a p a t t e r n  o f  c o m m i t t i n g  v i o l e n t  
c r  lmes. 
4 .  Brown was a n  h a b i t u a l  o f f e n d e r .  (R.731).  

T h i s  a p p e a l  f o l l o w s .  



I 1 1  STATEMENT OF THE FACTS 

I n  t h e  e a r l y  e v e n i n g  h o u r s  o f  A p r i l  4 ,  1985 .  1 9  y e a r - o l d  

Edward C o t t o n  was c r u i s i n g  a b o u t  J a c k s o n  C o u n t y  i n  h i s  f a t h e r ' s  c a r ,  

w i t h  two o f  h i s  14  y e a r - o l d  g i r l f r i e n d s  ( R  4 8 5 0 ) .  H e  had  a b o u t  $140 

t h a t  h e  had  g o t t e n  i l l e g a l l y  ( R  4 9 4 6 - 4 9 4 7 ) ,  a n d  h e  c a r r i e d  a  .22 c a l i b e r  

p i s t o l  ( R  4 8 5 1 ) .  A f t e r  a w h i l e .  h e  d r o p p e d  t h e  g i r l s  o f f  a t  t h e i r  home, 

and  l a t e r  p i c k e d  up 1 8  y e a r - o l d  M o r r i s  Rrown i R  4 8 5 1 ) .  They r o d e  

f i r s t  t o  M a r i a n n a ,  t h e n  t o  Greenwood ,  a n d  f i n a l l y  s t o p p e d  a c r o s s  t h e  

s t ree t  f r o m  a  f o o d  s t o r e  i n  Malone  ( R  4 8 5 4 ) .  

Brown went  i n s i d e  t h e  s t o r e 3  b o u g h t  some f o o d ,  a n d  r e t u r n e d  

t o  t h e  c a r  ( R  4 3 5 2 ) .  H e  t o l d  C o t t o n  o n l y  o n e  p e r s o n ,  a Mrs. D e k l e ,  

was  w o r k i n g  t h e r e  iFi 4854). H e  a l s o  p u t  o n  C o t t o n ' - ,  s h i r t . .  and  C o t t o n  

g a v e  him t h e  g u n  h e  c a r r i e d  ( H  4 8 5 4 ) .  C o t t o n  a s k e d  wha t  h e  was t o  

d o  ( R  4 8 5 5 ) ,  and  Brown t o l d  him h i s  j o b  was  t o  t a k e  t h e  money o u t  o f  

t h e  c a s h  r e g i s t e r  ( R  4 8 5 5 ) .  

T h e  p a i r  wen t  i n s i d e  t h e  s t o r e  w e a r i n g  m a s k s  ( R  4 9 6 0 ) ,  and  

w h i l e  C o t t o n  g o t  t h e  money f r o m  t h e  c a s h  r e g i s t e r  a n d  t r i e d  t o  f o r c e  

o p e n  t h e  s a f e ,  Brown h e l d  C o t t o n ' s  g u n  t o  Mrs. D e k l e ' s  h e a d  ( R  5 0 1 7 ) .  

C o t t o n  l o o k e d  t o  t h e  f r o n t  o f  t h e  s t o r e  a n d  saw someone  p u l l  

up i n  a c a r  i R  4 8 5 7 ) .  R u s s e l l  C o n r a d  e n t e r e d  t h e  s t o r e ,  b u t  Mrs. 

D e k l e  t o l d  him t o  r u n ,  and  h e  d i d  ( R  5 0 1 8 ) .  Rrown r a n  o u t s i d e  t h e  

s t o r e ,  t o l d  Conrad  t o  r e t u r n ,  and  f i r e d  two s h o t s  when h e  d i d  n o t  ( R  

508 1-5082 ) . 
C o t t o n  m e a n w h i l e  h a d  f l e d  t h e  s t o r e  w i t h  t h e  money f r o m  t h e  

c a s h  r e g i s t e r  a n d  Mrs. D e k l e ' s  p u r s e  ( R  4 8 5 6 ) .  Brown j o i n e d  him and  

t h e  two d r o v e  away. A s  t h e y  l e f t ,  C o t t o n  was g o i n g  t h r o u g h  Mrs.  

D e k l e ' s  p u r s e , t h r o w i n g  away items h e  had  t a k e n  o u t  c f  i t  ( R  4 8 6 0 ) .  



Some o f  w h a t  h e  t h r e w  o u t  t h e  window l a n d e d  i n  t h e  b a c k  o f  h i s  t r u c k  

( R  4 8 6 0 ) .  

They  p a s s e d  O f f i c e r  B e v i s  o f  t h e  J a c k s o n  C o u n t y  S h e r ~ f f ' s  

o f f i c e  a t  a n  i n t e r s e c t i o n ,  a n d  h a v i n g  b e e n  a l e r t e d  t o  t h e  r o b b e r y ,  B e v i s  

p u r s u e d  C o t t o n ' s  c a r  ( R  5 1 3 4 ) .  C o t t o n  s a i d  t h a t  Brown s a i d  t h e y  

s h o u l d  n o t  s t o p ,  b u t  C o t t o n  d e c i d e d  t o  d o  s o  ( R  4 8 6 1 ) .  

B e v i s  a p p r o a c h e d  t h e  c a r  a n d  a s k e d  t o  l o o k  i n s i d e  o f  i t ,  t o  

w h i c h  C o t t o n  a g r e e d  ( R  48623.  B e v i s  f o u n d  a  mask a n d  Mrs. D e k l e ' s  

c r e d i t  c a r d  o n  t h e  s e a t ;  u n d e r n e a t h  t h e  s e a t ,  h e  f o u n d  t h e  g u n  ( R  

4862-4863) .  Brown,  b y  now, w a s  o u t s i d e  o f  t h e  c a r  a n d  B e v i s  p o i n t e d  

h i s  g u : ~  a t  h im a n d  s a i d  t h a t  i f  Brown r a n  h e  wou ld  b l o w  h i s  h e a d  o f f  

( R  48631. 

B e v i s  t h e n  h a d  b o t h  men p u t  t h e i r  h a n d s  o n  h i s  c a r ,  a n d  a s  

t h e y  s t o o d  t h e r e ,  h e  c a l l e d  o n  h i s  r a d i c .  A s  h e  w a s  d o i n g  t h i s ,  C o t t o n  

s a i d  Brown moved t o  h i s  s i d e  a n d  s a i d ,  " L e t ' s  jump h i m . "  ( R  4 8 6 5 ) .  

C o t : t o n  s a i d  h e  d i d  n o t  w a n t  t o  d o  s o  ( R  4 8 6 5 ) ,  b u t  a s  B e v i s  t r i e d  t o  

p u t  h i s  h a n d  c u f f s  o n  C o t t o n ,  Brown jumped B e v i s  a n d  t h e  two men 

s t r u g g l e d  i n  t h e  r o a d  ( R  4 8 6 6 ) .  They f e l l  down w i t h  Brown o n  t o p ,  

a n d  C o t t o n  s a i d  h e  t r i e d  t o  b r e a k  u p  t h e  f i g h t  ( R  4 8 6 6 ) .  H e  e v i d e n t l y  

w a s  u n s u c c e s s f u l  a s  h e  r e t u r n e d  t o  t h e  m i d d l e  o f  t h e  r o a d  w h e r e  h e  

w a t c h e d  t h e  s t r u g g l e  ( R  4 8 6 6 ) .  

C o t t o n  h e a r d  a s h o t  t h e n  h e  h e a r d  B e v i s  s a y ,  " p l e a s e  d o n ' t  

s h o o t . "  He t h e n  h e a r d  two  m o r e  s h o t s  ( R  4 8 6 6 ) .  

C o t t o n  a n d  Brown f l e d  i n  C o t t o n ' s  t r u c k ,  a n d  s o o n  a n o t h e r  

p o l i c e  c a r  g a v e  c h a s e  ( R  4 8 6 9 ) .  A t  s o m e  p o i n t ,  C o t t o n  s t o p p e d  h i s  c a r  

a n d  b o t h  f l e d  i n t o  s o m e  n e a r b y  woods  ( 8  4 8 6 9 ) .  By t h ~ s  t ime,  h o w e v -  

e r ,  C o t t o n  h a d  h a d  e n o u g h ,  a ~ d  h e  r e t u r n e d  t o  t h e  r o a d  a n d  



s u r r e n d e r e d  t o  t h e  p o l  i c e  ( R  4 8 7 1  ) . 
S e v e r a l  h o u r s  l a t e r ,  and a f t e r  a n  e x t e n s i v e  h u n t  by  t h e  

p o l i c e  u s i n g  d o g s  and a  h e l i c o p t e r  ( R  5 2 9 6 ) ,  Brown was c a p t u r e d  ( R  

5 2 9 6 )  . 
B e v i s  had b e e n  s h o t  t h r e e  times, o n c e  i n  t h e  a r m ,  and t w i c e  

i n  t h e  head !R  5 8 9 9 ) .  E i t h e r  s h o t  t o  t h e  h e a d  would h a v e  c a u s e d  

i n s t a n t  d e a t h  ( R  5 9 1 8 - 5 9 1 s ) .  



IV SUMMARY OF ARGUMENT 

M o r r i s  Brown was s e n t e n c e d  t o  d e a t h  f o r  t h e  f i r s t  d e g r e e  murder  

o f  a  p o l i c e m a n  f r o m  J a c k s o n  C o u n t y .  J u d g e  Warren Edwards  p r e s i d e d  o v e r  

t h i s  t r i a l ,  a n d  h e  was a  r e t i r e d  c o u n t y  j u d g e  who had b e e n  s p e c i a l l y  ap- 

p o i n t e d  t o  t r y  t h i s  c a s e .  65 s u c h ,  J u d g e  Edwards  d i d  n o t  h a v e  t h e  r e q u i -  

s i t e  e x p e r i e n c e  i n  s e n t e n c i n g  p e r s o n s  c o n v i c t e d  o f  s e r i o u s  f e l o n i e s  i n  o r d e r  

t o  q u a l i f y  a s  a  j u d g e  c o m p e t e n t  t o  s e n t e n c e  Brown t o  d e a t h .  T h a t  is, 

F l o r i d a ' s  s e n t e n c i n g  s c h e m e ,  w i t h  i t s  j u d g e  s e n t e n c i n g ,  a n t i c i p a t e s  t h a t  t h e  

s e n t e n c e r  w i l l  h a v e  e x p e r i e n c e  i n  s e n t e n c i n g  p e r s o n s  who h a v e  c o m m i t t e d  

s e r i o u s  f e l o n i e s .  N e i t h e r  J u d g e  E d w a r d ' s  o n e  y e a r  a s  a  c o u n t y  j u d g e  o r  h i s  

n i n e  y e a r s  a s  a  judge  i n  t h e  d e f u n c t  C r i m i n a l  C o u r t  o f  R e c o r d  q u a l i f i e d  him 

t o  s e n t e n c e  Brown t o  d e a t h .  

The c o u r t  g r a n t e d  a  s t a t e  m o t i o n  t o  c h a n g e  t h e  v e n u e  i n  t h i s  

c a s e  f r o n  J a c k s o n  c o u n t y  t o  Bay c o u n t y .  The p r o b l e m  i s  t h a t  Bay c o u n t y  

h a s  a  t o t a l  b l a c k  p o p u l a t i o n  e l i g i b l e  f o r  j u r y  d u t y  o f  o n l y  E!% b l a c k s .  I n  

J a c k s o n  c o u n t y ,  o n  t h e  o t h e r  h a n d ,  

22% of t h e  t o t a l  p o p u l a t i o n  e l i g i b l e  f o r  j u r y  s e r v i c e  is b l a c k .  T h i s  s i g n i f i -  

c a n t  d e c r e a s e  i n  t h e  number of b l a c k s  e l i g i b l e  t o  s e r v e  o n  t h e  j u r y  d e n i e d  

Brown h i s  s i x t h  amendment r i g h t  t o  a  j u r y  composed o f  a  f a i r - c r o s s  s e c t i o n  

o f  t h e  communi ty .  

The j u r y  i n  t h i s  c a s e  recommended t h a t  Brown b e  s e n t e n c e d  t o  

l i f e  i n  p r i s o n  w i t h o u t  t h e  p o s s i b i l i t y  o f  p a r o l e  f o r  t w e n t y - f i v e  y e a r s .  The 

c o u r t ,  however ,  s e n t e n c e d  Brown t o  d e a t h  w i t h o u t  e x a m i n i n g  t h e  r e c o r d  f o r  

a n y  r e a s o n a b l e  b a s i s  upon which  t h e  j u r y  c o u l d  h a v e  recommended l i f e .  

Had i t  d o n e  s o  i t  would  ha\^^ f o u n d  s e v e r a l  s u c h  b a s e s .  

I n  s e n t e n c i n g  Brown t o  d e a t h  t h e  c o u r t  s a i d  t h a t  h e  c o m m i t t e d  

t h i s  murder  i n  a n  e s p e c i a l l y  h e i n o u s ,  a t r o c i o u s ,  and  c r u e l  m a n n e r .  T h i s  



murder, however, involved a simple shot to the head, and such killings 

traditionally have not been classified as especially heinous, atrocious, and 

cruel. 

The facts in this case were not particularly strong suggesting 

Brown's guilt, and the trial court made several errors, the accumuiation of 

which, amount to reversible error in the interests of justice. 



V ARGUMENT 

ISSUE I 

THE COURT ERRED IN DENYING BROWN'S MOTION TO 
RECUSE (A RETIRED COUNTY JUDGE AND FORMER 
JUDGE OF COURT OF CRIMINAL RECORD) AS JUDGE 
EDWARDS LACKED SUFFICIENT EXPERIENCE IN 
SENTENCING PERSONS CONVICTED OF SERIOUS FELONIES 
TO HAVE SENTENCED BROWN TO DEATH. 

Judge Warren Edwards presided over this case and sentenced 

Brown to Death. From 1963 to 1972 he had served as a judge of a Criminal 

Court of Record for Orange County, but he had resigned from the bench 

in 1972 when a Constitutional revsion abolished the Criminal Courts o f  

Record. In 1981, Governor Graham appointed Judge Edwards to fill the 

remaining year of the term of County Judge Henderson, who had died 

a Judge Edwards ser>:ed that year and retired fram the bench i n  

Januarv 1983 < R  4 4 8 ,  2 7 6 2 : .  By special order; issued OTI 5anuai-y 2 .  1986, 

t.bis ~ o u r t  authorized Judge Edwards tg !leal- cases genrraily and tt!is case 

in particular i E  416, 417). The prnblem posed by t.his issue focuses upon 

Judge Ed~~ards' Experience in cap1 tal sentenc iqq aqd the requir~mei-~t found 

in Proffitt v. Florida, 428 E.5.242, 96 S.Ct.2960, 49 L.Ed.2d 913 (1976) 

and Dixon v. State, 283 So.2d 1,8 iFla.1972). that sentencing 5udges in 

capital caz.es b e  Expfri~nced in sentencing. 6s 3. caunty judge for one 

:<-- .?a; and a judge in a Criminal Cnurt o f  Eecord 14 years earlier, Judge 

Edwards lacked the requi5it.e experier!ce ta sentence Brown to death. 

Because death is different in its finality and irreversibility, thii 

I 
A - 

a see Appendix 1. The press relese was obtained from the 
aerson?el office of the St.atg Courts gdministrator. 



court and the United States Supreme Court have required the state to meet 

unusually high procedural standard before a sentence of death can be 

imposed. In State v .  Di~.on., 233 So.2d 1 fFla.1972!, this raurt disc~~ssed 

each of the several stages that a defendant must successfully pass before 

he can be executed. These stages were created especially for death 

cases, and non-capital cases normally do not demand such high standards 

of due process. 

For example, the sentencing process itself is a separate and 

distinct part of the trial, divorced from the quilt determination phase of 

the trial. Additionally, an exclusive and specific list of aggravating 

factors, peculiar to capital cases, is provided from which the sentencing 

judge must determine if death is the appropriate sentence. The judge's 

sentence moreover must be in writing which until the advent of the sen- 

tencing guidelines, was a unique sentencing requirement. Also unique to 

the capital sentencing is the provision for an automatic appeal ta this 

court, and this court's proportionality review of the sentence to insure 

that death is the appropriate sentence for a particular case. Dix~n, supra 

at t3, 10. 

Likewise, the U.S. Supreme Court in Proffitt v. Floridal zsgra7 

noted the procedural safeguards that Florida had incorporated into its 

sentencing process to insure the trial court imposed an appropriate 

sentence. Proffitt specifically attacked the judge's imposition as opposed 

to the jury's imposition) of a death sentence as violative of the eighth 

amendment. The U.S. Sl~preme Court rejected that argument, however, 

noting that: 



CIlt would appear that Judicial sentencing should 
lead, if anything, to even greater consistency in 
the imposition at the trial court level of capital 
punishment, since a trial judge is more experienced 
in sentencinq than a jury, and therefore is better --- 
able to impose sentences similar to those imposed 
sentences similar to those imposed in analogous 
cases . 

Id at 252 footnote omitted. iemp5asis supplied.? --- 

This position adopted the rationale of the American Bar Associa- 

tion Project on Standards for Criminal Justice that .jury sentencing tended 

to be erratic, unpredictable, and inconsistent. Judicial sentencing, on the 

other hand, generally was more consistent because sentencing judges 

typically had broad and extensive experience in criminal sentencing and 

could, according to that experience, impose an appropriate sentence. 

Similarly. this court in Dixon emphasized the pivotal role of the 

sentencing judge in the death sentencing process. The great benefit of 

judge sentencing is the experience the trial judge draws upon in determin- 

ing the appropriate sentence: 

The third step added to the process of prosecution 
for capital crimes is that the trial judge actually 
determines the sentence to be imposed--guided by, 
but not bound bv, the findings of the jury. To a 
layman, no capital crime might appear to be less 
than heinous, but a trial judge with experience in 
the facts of criminalitv possesses the requisite 
knowledge to balance the facts of the case against 
the standard criminal activity which can only be 
developed by involvement with the trials of numer- 
ous defendants. Thus the inflamed emotions of 
jurors can no longer sentence a man to die; the 
sentence is viewed i n t h e  liqht. of judicial 
experience. 

Dixson at 0 .  (emphasis supplied.) 

Thus, experience and presumably extensive exper-ience in 



sentencing persons convicted of committing serious felonies qualifies a 

circuit court judge to sentence a person convicted of a capital murder. 

In this case, the only experi~nce Judge Edwards had in criminai 

sentencing was one years service as a county judge and nine years expe- 

rience as a judge in the now defunct Criminal Court of Record. As a 

county judge he did not, of course, have jurisdiction over felony cases, 

while his tenure as a judge in a Criminal Court of Record ended in 1972, 14 

years before Brown was tried. As a matter of practice, judges of Criminal 

Courts of Record undoubtedly sentenced felons. Significantly, however, 

as a matter of state Constitutional Law, Judge Edwards had no jurisdic- 

tion to hear capital cases. Art V section 9 ( 2 )  Florida Constitution i 1968)  

This was a deficiency particularly glaring in this case involving as it did a 

capital sentence. 

Moreover, even if Judge Edwards had had the jurisdiction to try 

capital crimes, he would have done so under the old death penalty statute 

which had no judicial sentencing. As matters stand, however, it had been 

at least fourteen years since he had done any criminal sentencing. But 

what this court and the U. S. Supreme Court meant by sentencing experi- 

ence is that day to day exposure to criminal sentencing in serious felonies 

that will provide the background or foundation upon which a trial judge 

can with confidence determine if a particular defendant should live or d i ~ .  

Unlike what this court said concerning Judge Turner in Card v. 

State, Case No. 66,862 and 68,846 (Fla. October 9, 1986), Brown is not 

saying that but for some procedural defect Judge Edwards would have 

been qcalified to sit in thls case. Judge Edwards was not an experienced 



judge regarding the sentencing phase of this case. Regardless of this 

court's authoritv under Article V of the State Constitution regarding the 

appointment of retired judges to serve as temporary circuit ]udges, Brown 

is claiming that in matters of capital sentencing,a judge, whether he is a 

circuit judge, temporary circult .judgel or a retired county judge serving 

as a temporary circuit judge, must have sentencing experience in serious 

felonies before he can impose a sentence of death. 

There is. of course a first time for everything, including a first 

time for a judge to determine whether a sentence of death should be 

imposed. That, however, is not the issue. Any judge whether he is a 

riew circuit judge whose first case is a capital case or a veteran county 

judge designated to sit as a temporary circuit judge should not try a 

capital case. They simply do not have the broad judicial sentencing 

experience with serious felonies. What makes this case particularly com- 

pelling is Judge Edward's very limited experience in sentencing at all and 

the remoteness in time that he last sentenced anyone for committing a 

serious felony. In this case, Judge Edwards simply lacked the experience 

required by this court and the IJ. S. Supreme Court to properly determine 

whether Brown should live or die. Accordingly, the court should reverse 

the court's imposition of death and remand for a new sentencing hearing. 



ISSUE I1 

THE COURT ERRED IN GRANTING THE STATE'S MOTION 
FOR nLTERNATIVE VENUE RELIEF AND MOVING 
EROWN'S TRIAL TO BAY COUNTY INSTEAD OF ANOTHER 
COUNTY WHERE THE RATIO OF BLACKS TO WHITES WAS 
SIMILAR TO THAT IN JACKSON COUNTY. 

I t  was  o b v i o u s  t o  b o t h  c o u n s e l  f o r  Brown and  t h e  p r o s e c u t o r s  

i n  t h i s  c a s e  t h a t  Brown c o u l d  n o t  g e t  a f a i r  t r i a l  i n  J a c k s o n  c o u n t y  ( R  

? 2 ,  2 2 8 ) .  T h i s  w a s  d u e  t o  t h e  e x t e n s i v e  p u b l i c i t y  t h a t  t h i s  c a s e  h a d  r e -  

c e i v e d  i n  t h i s  s m a l l ,  r u r a l  c o u n t y  ( R  8 8 6 - 8 7 2 ) .  

Brown moved f o r  a  c h a n g e  o f  v e n u e  ( R  7 2 )  a n d  s p e c i f i c a l l y  

a s k e d  t h a t  h i s  c a s e  b e  moved t o  a n o t h e r  c o u n t y  w h e r e  t h e  s a m e  r a t i o  

o f  b l a c k s  t o  w h i t e s  e x i s t e d  a s  t h a t  i n  J a c k s o n  C o u n t y  ( R  8 9 0 ) .  T h e  

s t a t e  c o u n t e r e d  t h i s  m o t i o n  w i t h  a m o t i o n  o f  i t s  own,  a n d  i t  r e q u e s t e d  

t h a t  v e n u e  b e  c h a n g e d  t o  Bay C o u n t y ,  b u t  o n c e  t h e  j u r y  h a d  b e e n  

s e l e c t e d  t h e  t r i a l  b e  h e l d  i n  J a c k s o n  C o u n t y  ( R  2 2 8 ) .  T h e  c o u r t ,  a f t e r  

h e a r i n g  e x t e n s i v e  t e s t i m o n y  a n d  a r g u m e n t  ( R  2804-29731, g r a n t e d  t h e  

s t a t e ' s  m o t i o n  t o  t h e  e x t e n t  t h a t  i t  moved B r o w n ' s  t r i a l  t o  Bay C o u n t y  

iR 7 4 ) .  

T h e  r a c i a l  rnakeup o f  Bay C o u n t y ,  h o w e v e r ,  w a s  s i g n i f i c a n t l y  

d i f f e r e n t  t h a n  t h a t  o f  J a c k s o n  C o u n t y .  S p e c i f i c a l l y r  a p p r o x i m a t e l y  22X 

o f  t h o s e  p e r s o r l s  i n  J a c k s o n  C o u n t y  e l i g i b l e  f o r  j u r y  d u t y  were b l a c k  ( R  

2 7 8 4 ) .  I n  Bay C o u n t y  o n l y  e i g h t  p e r c e n t  o f  t h e  p o t e n t i a l l y  e l i g i b l e  

j u r o r s  were b l a c k  ( R  2 7 8 4 ) .  

I n  t h i s  c a s e ,  t h e  C l e r k  o f  C o u r t  f o r  Bay C o u n t y  m a i l e d  250 

summons f o r  j u r y  d u t y  t o  p e r s o n ' s  e l i g i b l e  f o r  t h a t  s e r v i c e  19 28983. 



1  i 
Of t h o s e  250 ,  o n l y  103  ( R  2902-2904) a c t u a l l y  showed up f o r  t h e  t r i a l ?  

and o f  t h o s e  1 0 3 .  o n l y  e i g h t  were b l a c k  ( R  2 9 0 4 ) .  I f  Brawn had been  

t r i e d  i n  J a c k s o n  C c u n t y ,  21 of  t h e  103  p r o s p e c t i v e  j u r o r s  kJould haX;e 

been  b l a c k .  9s d e m o n s t r a t e d  a t  t h e  h e a r i n g ,  t h i s  d i s c r e p a n c y  be tween  

t h e  number of  b l a c k s  t h a t  s h o u l d  have  shown up and t h e  a c t u a l  numb2r 

2 / 
t h a t  d i d  was more t h a n  a t h r e e  s t a n d a r d  d e v i a t i o n  d i f f e r e n ~ e .  S a i d  

a n o t h e r  way. i f  t h i s  c a s e  had been  t r i e d  i q  J a c k s o n  Cuuqty t.he c h a n c e s  

of h a v i n g  o n l y  e i g h t  p r a s p e c t i v ~  b l a c k  j u r o r s  show up f o r  t r i a l  o u t  o f  a 

t o t a l  o f  1 0 3  p r o s p e c t i v e  j u r o r s  would have  been  l e s s  t h j n  o n e  c h a n c e  i n  

o n e  hundred  ! R  E e h 7 j .  

The problem h e r e  i s  t h a t  s u c h  a  s i g n i f i c a n t  d i s c r e p a n c y .  see. 

C a s t a n a d a ,  s u p r a ,  f . n .  1 7 ,  be tween  t h e  number o f  b l a c k  j u r o r ' s  t h a t  

s h o u l d  h a v e  been  ~ a l l e d  t o  s e r v e  and t h o s e  who a c t u a l i \ :  were c a l l e d  

e v i d e n c e s  a s y s t e m a t i c  o r  d e l i b e r a t e  e f f u r t  t o  e x c l u d e  a  l a r g e  p o r t i o n  o f  

t h e  comnun i ty  f ~ o m  p a r t i c i p a t i n g  i n  t h i s  t r i a l  and a s  s u c h ,  i t  d e n i e d  

Browr~ h i s  s i x t h  amendment r i g h t  t.o a  f a i r  t r i a l .  Duren v .  M i s s o u r i .  

437  U.S. 357, 3 6 4 ,  58 L.Ed 2d 57Cp 995 S .C t  66% !1?$9j. 

1 / 
f i ~  t u a l  l v  more t h a n  103 p e r s a n r  r e s p o v d e d  t o  t h e  summans, 

b u t  civly 1 0 3  were r e q u i r e d  t o  stlow up f o r  t r i a l  a f t . e r  s e v e r a l  FErsnn% 
Were excused  f o r  s t a t . u t a r  i  lji a u t h o r i z e d  r e a s c n s  i, R. 2Y00-2401, 2?1:!4). 

2 i 
A s t a q d a r d  d e v i a t i o n  i s  a  measu re  of t h e  p r e d i c t e d  

f l u c t u a t . i a n s  from t h e  e x p e c t e d  v a l u e .  C a s t a n a d a  v.  P a r t i d a ,  430  U. S. 
49Z1 47 S.Ct .  1272 ,  51  L.Ed.2d ! !9773?  f . n .  l ? .  I n  g e n e r a l ,  i f  'he 
number a f  s t a n d a r d  d e v i a t i o n s  be tween  a n  o b s e r v e d  number and t h e  
e x p e c t e d  number i s  g r e a t e r  t h a n  two o r  t h r e e .  t h e n  a s o r i a l  s c i e n t i s t  
w u l d  s u s p e c t  t h a t  a p a r t i c u l a r  s e l e c t i o n  was n o t  randomly  made. I d .  



The h i s t o r i c a l  r e a s o n  a n d  t h e  c o n s t i t u t i o n a l  j u s t i f i c a t i o n  fo!- 

p r o v i d i n g  j u r y  : . r i a l s  a r e  t h a t  j u r i e s  s t a n d  b e t w e e n  t hc  a c c u s e d  and  

g o v e r n m e n t  oppression. i -Gi l i ams  v .  F l o r i d a ,  379 U.5. 7 8 ,  YC! 5 C t  

1843, 2h L.Eu 2d  44"14?O). J u r i e s  r e p r e s e n t  t h e  c o n s c i e n c e  o f  the  

c o m m u n i t v ,  I ) U Y ? C C I I ~  v .  i o u i s i a n a ,  391 U.S. 145. 156, 86 S.Ct  1444,  20 

i . E d  2d 491 ! 1 9 6 P ) ,  a:7d as s u c h  t h e y  p r o v i d e  a n  i m p o r t a n t  b a r r i e r  t o  

p r o t e c t  t h e  d e f e n d a n t  f r o m  a c t i o n  by  t h e  s t a t e  t o  u n f a i r l y  c o n v i c t  h i m .  

C o n s e q u e n t l y ,  a  n e c e s s a r y  c o r o l l a r y  t o  t h i s  r l g h t  is t h e  

r e z c i r e m e n t  t h a t  a n y  p a r t i c u l a r  j u r y  b e  d r a w n  f r o m  a  f a i r  c r o s s  sec- 

t i o n  ~ f  t h e  community  T a v l o r  v .  L o u i s i a n a ,  419 U.S. 522, 95 S . C t  692. 

4 2  L.E6.  2d 690 ( 1 9 7 5 ) .  T h a t  i s ,  t h e  r i g h t  t o  a t r i a l  by j u r y  i s  meaii- 

i n g l e s s  i f  t h e  s t a t e  c a n  manipulate t h e  p o o l  o f  t h o s e  e l i g i b l e  t o  s e r v e  o n  

t h e  j i i Y \ ;  s o  t h a t  o n l y  t h o s e  i t  w a n t s  t o  s e r v e  a r e  c a l l e d .  Whene.ver tke 

r e p r - e s e n t a t  i v e  q u a 1  i t y  o f  t h e  J u r y  is c o m p r o m i s e d ,  t h e n  t h e  j u r v  b ~ -  

cones z r e a d y  Lqeapon f o r  g o v e r n m e n t a l  o p p r e s s i o n ,  and i n s t e a d  o f  

b e i n g  a  s h i e l d  t o  p r o t e c t  t h e  d e f e n d a n t ,  i t .  i s  a  s w a r d  o f  t h e  s t a t e .  

T h a t  1-epr-eser-!t,at i o n a l  q u a 1  i t y  is i m p o r t a n t  d u r i n g  j u r y  de! i b -  

e : - a t i o v s  w h e r e  s u b t l e  i n f l u e n c e s  a n d  i n t e r p l a y  o f  o p i n i o n s  f o r m e d  b y  

l i f e ' s  e x p e r i e n c e s  a r e  p r o m i n e n t .  P e t e r - s  v .  K i f f ,  "ti17 US 493 33 L.Ed 

2 d  6 3 ,  92 S . C t  2153 :1972:1. The e f f e c t  o f  e x c l u s i o n  o f  a n y  l a r g e  and 

: d e n t i f i a h l e  segmerl t  o f  t h e  communi ty  i s  t o  remove  f r o m  t h e  j u r y  room 

u g a l i t i ~ s  o f  human n a t u r e  a n d  v a r i e t i e s  o f  human e x p e r i e n c e ,  t h e  r a n q e  

of w h i c h  is unknown a n d  p e r h a p s  u n k n o w a b l e .  The a b s e n c e  o f  t h e s e  

l e g i t l m a t ~  e x p e r  i e n c e c  may h a v e  u n s u s p e c t e d  i m p n r t a n c ~ ,  Pei:i.rs. 



I n  t h i s  c a s e ,  a  b l a c k  man k i l l e d  a  w h i t e  p o l i c e m a n .  Race  was  

a n  i s s u e .  I t  was n o t  a  l e g a l  i s s u e ,  b u t  i t  n e v e r t h e l e s s  h a s  a  f a c t o r  i n  

t h i s  c a s e ,  and i t  was  o n e  t h a t  t h e  j u r o r s  i n d i v i d u a l l y  and  a s  a  b o d y  

c o u l d  h a v e  c o n s i d e r e d  i n  t h e i r  d e l i b e r a t i o n s .  By a s k i n g  t h e  c o u r t  t o  

t r a n s f e r  t h i s  c a s e  t o  Bay c o u n t y  w h e r e  t h e r e  w e r e  s i g n i f i c a n t l y  f e w e r  

b l a c k s  t h a n  i n  J a c k s o n  c o u n t y ,  t h e  p r o s e c u t o r 7  i n  a  s i n g l e  s t r o k e ,  was  

a b l e  t o  s i g n i f i c a n t l y  r e d u c e  t h e  l i k e l i h o o d  t h a t  t h e  b l a c k  m a n ' s  e x p e r i -  

e n c e  would b e  a s  f u l l y  a p p r e c i a t e d  and c o n s i d e r e d  a5 i t  would h a v e  

b e e n  had t h i s  c a s e  b e e n  t r i e d  i n  J a c k s o n  C o u n t y .  

Of c o u r s e ,  had Brown c o m m i t t e d  t h i s  c r i m e  i n  Bay C o u n t y ,  h e  

c o u l d  n o t  a r g u e  t h a t  h e  was  e n t i t l e d  t o  a  j u r y  w i t h  more b l a c k s  o n  i t  

3 / 
t h a n  s t a t i s t i c a l l y  j u s t i f i e d .  B u t  t h a t  a r g u m e n t  m i s s e s  t h e  p o i n t  o f  

Brown ' s  c l a i m .  T h a t  i s ,  t h e  J a c k s o n  c o u n t y  p r o s e c u t o r ,  w a n t i n g  t o  

r e d u c e  t h e  number o f  b l a c k s  who would h a v e  b e e n  c a l l e d  f o r  j u r y  d u t y  

i n  J a c k s o n  c o u n t y ,  may v e r y  w e l l  h a v e  a s k e d  t h e  c o u r t  t o  move t h i s  

c a s e  t o  Bay c o u n t y  b e c a u s e  i t  had  s t a t , i s t i c a l l y  f e w e r  b l a c k s  t h a n  i n  

J a c k s o n  c o u n t y .  T h a t  o f  c o u r s e  d i d  n o t  t o t a l l y  r e m o v e  t h e  p o s s i b i l i t y  

3;  
Brown d o e s  n o t  a r g u e  t h a t  t h e  j u r y  s e l e c t i o n  p r o c e s s  u s e d  

i n E a y  C o u n t y  i n  a n y  way was  r a c i a l l y  d i s c r i m i n a t o r y .  From t h e  
t e s t i m o n y  o f  the  E x p e r t .  t.he s t a t e  p r e s e n t e d  a t  t h e  h e a r i n g  nn t h e  
c h a n g e  o f  v e n u e  m o t i o n s  i t  i s  v e r y  a p p a r e n t  t h a t  Bay C o u n t y ' s  method  
of s e l e c t i n g  p e r s o n ;  f o r  j u r y  d u t y  i; r a c i a l l y  n e u t r a l .  (S .2931-2940 ! .  
T h a t  f a c t ,  h o w e v e r ,  is i r r e l e v a n t  a s  no m a t t e r  how u n b i a s e d  t h a t  
c o u n t y ' s  s e l e c t i o n  p r o c e d u r e s  may b e ,  t h e y  c o u l d  n o t  d u p l i c a t e  t h e  
r a c i a l  p o p u l a t i o n  p r o p o r t i o n s  e x i s t i n g  i n  J a c k s o n  C o u n t y .  I n  f a c t ,  t h e  
-.Ier.:i u n b i a s e d  n a t u r e  o f  t.he s e l e c t  i o n  p r o c e s s  p r e v e n t e d  a n y o n e  f  r o r !  
s k e w i n g  t h e  ~ e l e c t i u n  p r o c e s s  t o  more c l o s e l y  m a t c h  t he  d e m o g r a p h i c s  o f  
J a c k s o n  C o u n t y .  



that no blacks would serve, but in an imperfect and practical world 

that we and the prosecutor in this case live, a reduction of the per- 

centage of blacks eligible to be called from twenty two percent to eight 

4 
percert was a significant move in that direction. 

Yet such a move, whether racial discrimination or exclusion 

was the motive or not amounted to a systematic exclusion of a signifi- 

cant portion o f  the number of blacks that should have been eligible to 

sit as jurors , and as such it denied Brown his sixth amendment right 

to a jury drawn from a fair cross section of his community. Duren v .  

In Daren, Duren chailenged Missouri's automatic excusal of 

women from serving on petit juries. In its opinion the U.S. Supreme 

Court established a three prong test that must be satisfied in order to 

estalbiish 6 prima facie violation c f  t.he fair-crass sectior~ requirement o f  

t h e  si:cth amendment, id at 364: 

. i ,  the ~ I - G G P  alleged t n  be excluded is a 
"distinctive" group in the community. 
2. the reoresentation of this group in venires 

4 
In fi~exar;der-\=~. I-ouisiai-la, 405 us 625. 31 iedSd 530, 

92 sct 1221 (1972)  21% o f  the population in I-afayette Parish 
was black and presumotively eligible to serve o n  the grand 
jury. By means of questionaires and other devices, the jury 
ccmmissioner-, r-ed:_~ced that percentage down tc 14% then to - 9 ,  
/ A ,  then to 5'4, and f inaily eliminated any b l a c k 5  from 
sitt.ing on the grand .jury. id at h27-630 The movement o f  
the trial in this case from Jackson county to Bay county 
follows a similar pattern as that in file:xalider. The 
elimi-atio-1-1 p r o c e s s  w a 5  ~ n n p l e t e d  du:-.ing voir d i r e  i.%~hei? t.he 
' ew  b i a c k s  v~ho w e r e  called were excused hy the state !R  
3351" 3356 ,  4501, 4 5 6 5 ) .  



f r o m  w h i c h  j u r i e s  a r e  s e l e c t e d  is n o t  f a i r  a n d  
r e a s o n a b l e  i n  r e l a t i o n  t o  t h e  number  o f  s u c h  
o e r s n r t s  i n  t . 5 ~  cummuni t.y 
3. t . h i s  u n d e r r e p ! - e s e n t a t l o n  is d u e  t o  s y s t e m a t i c  
e x c l u s i o n  o f  t h e  g r o u p  i n  t h e  j u r y - s e l e c t i o n  p r o c e s s .  

A p p l y i n g  t h ~ s  test t o  t h i s  c a s e  r e v e a l s  t h a t  g r o w n  h a s  made 

a p r i m a  f a c l e  c a s e  t h a t  h e  h a s  b e e n  d e n i e d  a  f a i r  c r o s s  s e c t i o n  o f  t h e  

c o m m u n i t y  i n  t h e  s e l e c t i n n  o f  h i 5  j u r y .  T h a t  i c  h e  is a b l a c k  r , a n  a n d  

is a  member o f  3 d i s t i n c t i v e  g r o u p  i n  J a c k s o n  C o u n t y .  S e c c n d ,  22% o f  

t h e  p e o p l e  c a l l e d  t o  s e r v e  o n  h i s  j u r y  s h o u l d  h a v e  b e e n  b l a c k ,  b u t  i n  

f a c t  t h e r e  were o n l y  e i g h t  w h i c h  w a s  a b o u t  8% o f  t h e  103 a e c p l e  c a l l e d  

t o  s e r v e .  k s  m e n t i o n e d  a b o v e ?  t h e  i i k l l h o o d  o f  this h a p p e n i n g  i n  

J a c k s 0 7  c o u n t \ /  w a r  less t h a n  o n e  c h a n c e  i n  o n e  h u n d r e d .  Brown h a s  

t h u s  met t h e  s e c o n d  p r o n g  o f  t h e  D u r e n  tes t .  

F i n a l l v l  t h i s  u n d e r r e p r e s e n t a t i o n  o f  b l a c k s  w a s  s y s t e m a t i c a l l y  

d o n e  ( a s  o p p o s e d  t o  a  r a n d o m  o r  c h a n c e  o c c u r e n c e )  3s i t  w a s  b y  t h e  

c a u r t ' s  o r d e r  o r a n t i n o  t h e  s t a t e ' s  m o t i o n  f o r  a l t e r n a t i v e  v e n u e  re l ie f  

t h a t  moved t h e  t r i a !  t o  Bay c o u n t y  a n d  b y  d o i n q  s o  c r e a t e d  t h i s  

u n d e r - r e p r e s e n t a t i o n .  Id a t  367. E r ~ w n  t h u s  h a s  d e r n o n . s t r a t e d  3 p.;- i q a  

f a c i e  c a s e  o f  a f a i r  c r o s s  s e c t i o n  v i o l a t i o n .  
5 

5' {As B r o w n  1s i - a i s i \ - ~ q  t h l s  c l a i m  u n d e r -  t h e  5 i : - : t h  
a m e n d m e n t , ' s  q u a r - a n t r e . 3  o f  a r i g h t  t o  a f a i r  t r i a l . .  he does 
not h a v e  to show a d i s c r i m i n a t o r y  ~ n t e n t  0 ) )  t h c  n a r - t  o f  t h e  
state. H e  w o u l d  have n e e d e d  t o  s h o w n  suc5 a n  5 n t e n t  a n l y  i f  
h e  h a d  r a i s e d  a n  i s s u e  c l a i m i n g  a d e n i a l  o f  e q u a l  p r o t e c t i o n  
:n t h p  e: . :c!i . ic , inri  o f  b l j c k z  f i - o m  t h e  v e n i r e .  D ~ i r e j - ; ?  r - u p i - a .  
s c ? ~  f  . r:. 2 4 .  
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As the court in Duren pointed out, the state has the 

burden of justifying this infringement by showing that the attainment 

of a falr cross section is incompatible with a significant state interest. 

id at 368. In this case the state presented no such interest, and the 

only one apparent from the record is administrative convenience. That 

certainly is not a signifcant state interest to justify denying Brown his 

constittutionnal riqht to a fair cross-section of the fommunity from 

being called to serve on his jury. 

The court, therefore, erred in moving this case to Bay 

county. 



ISSUE I 1 1  - 

THE COURT ERRED IN OVERRIDlNG THE JURY'S 
RECONNENDATIION OF LIFE AND SENTENCING BROMN 
TO DEATH AS THERE WERE SEVERAL REASONABLE BASES 
UPON WHICH THE JURY COULD HQVE RECOMMENDED LIFE. 

The jury in this case recommended that the trial court 

sentence Brown to life in prison without the possibility of parole for 

twenty-five years (R 543). The court ignored this recommendation, 

however, and sentenced him to death. The court erred in doing so as 

the jury had several reasonable bases upon which it could have justified 

its life recommendation. The court, in its sentencing order, provided 

no justification for overriding the jury's recommendation, and at the 

sentencing hearing, it said only that it was aware of the great weight 

which it should give to the jury's recommendation. 

Under the standard established by this court in Tedder v .  

$tate, 322 So.2d 909,  910 ,F!a.1975!, such indifference to the .jury's 

life recommendation as the court in this case demonstrated was error. 

In Tedder, this court said: 

In order to sustain a sentence of death following 
a jury recommendation of life, the facts 
suggesting a sentence of death should be so clear 
and convincing that virtually no reasonable person 
could differ. 

Id. at 910. 

The presumption thus arises that when a jury recommends life 

that sentence should be imposed. To overcome this presumption. 

evidence or reasons must be presented from which virtually all reason- 

able men could agree that death was the appropriate sentence. Ignor- 

ing the jury's recommendation or simply saying that the trial court was 

aware that the recommendation should be given great weight, as the 

court did in this case, is insufficient. 



Thus, the trial court's analysis in this case should not have 

started with an analysis of the aggravating and mitigating factors 

present or absent. Instead, the court should have examined the record 

to determine if there was any reasonable basis for the jury's life recom- 

mendation. If so, it should have then imposed a sentence of life with- 

out regard to the presence of any aggravating factors. 

In performing this analysis. the trial court should have 

realized that it had earlier instructed the jury on the applicable law 

concerning imposition of a sentence of death. Accordingly, the jury 

presumably made its evaluation and after resolving the conflicts in the 

evidence and weighing the aggravating and mitigating factors, recom- 

mended life. It may have made this recommendation despite the uncon- 

tradicted presence of several aggravating factors. Eut. as the court 

had instructed, the jury weighed the aggravating factors against the 

mitigating factors and found that the scale tipped in favor of life. 

Thus, in evaluating the jury's recommendation, the trial court 

must assume that if a reasonable basis exists for a life recommendation 

that it outweighed all of the applicable aggravating factors, and it 

should accordingly impose a sentence of life.' The ccurt should impose 

this sentence despite the fact that it may have disaagreed with the j U r y  

as to the weight give0 to the agqravating and mitigating factors. 

1 
Morever, ~f there a r e  a n y  c o n f  1 icts in t h e  

e v i d e n c e  regarding whether or  n o t  a particular aggravating 
factor applies. t h e  c o u r t  should resolve that c o n f l i c t  in 
favor o f  n o t  f ivdinq that agqravating factor. Likewise, if 
the r e  is a n y  doubt. a s  to whether a particular mitigating 
factor applies, t h e  c o u r t  should resolve ail doubt in favor 
o f  finding that mitigating factor. 



Tedder. -- 

In short, when the jury has recommended life, the trial court 

should perform an analysis similar to that made with Motions for a 

Directed Verdict or Judgment of Acquittal. All conflicts in the evidence 

must be resolved in the light most favorable to supporting the jury's 

life recommendation. 

Then, only after examining thc record for any possible rea- 

sonable basis for upholding the jury's recommendation of life and find- 

ing none, and explaining why there are none, is the tr-ial court free to 

conduct its own, independent examination of the facts of the case and 

character of the defendant. This analysis when the jury has recom- 

mended life comports with the procedure approved by the U.S. Supreme 

Court in Bsrflav v .  F l o r i d a s  $63 U.5. 538 !  V62-463 ,  103 S.Ct 3416, 7'7 
-. 

L.Ed.2d 1134 (1963). In that case the court again approved Florida's 

death pfnalty sentencing procedure because each stage of that proce- 

dure narrowed or more clearly identified the class of persons who 

deserved to be sentenced to death. Each successive stage eliminated 

those who were not deserving of a death sentence, and the life recom- 

mendation and the Tedder standard serve as significant filters in the 

death sentencing procedure in Florida. 

In this case the trial court skipped the essential first in the 

sentencing process by not examining the record for a reasonable basis 

for the jury's life recommendation. Had it conducted this analysis, i t  

would have found several bases for upholding that recommendation. 

A. THE REASONABLE BASES FOR THE LIFE RECOMMENDRTION. 

The most compelling basis supporting the jury's life 



recommendation is Brown's impoverished background. For an older 

person this factor may have been of little importance, but for Brown 

(who was eighteen years old when he committed this murder ( R  6549)) 

it was of major significance as he never had the opportunity to out 

grow the disabilities of his youth. 

In virtually every sense of the word. Brown is a deprived. 

impoverished child. Specifically, this meant that he was probably raised 

without any discipline ( R  6550), his mother never taught him right from 

wrong ( R  6550), and he never learned those skills basic to survival in 
- 4 

our satiety i R  65553.L. His father provided no suppart far him Or his 

mother ( 9  h531j.  and ha6 been in prison durirtg mast of Brawn's forma- 

tive years. That may have been good for Brov~n. as his father or other 

persans apparent i y  physical i y  abused him during his chi ldhood I E  

5558) , 

At least the ;choc~! system recognized Brown's serious prob- 

lems. as he had been placed 1~ a program at ~cho?l for emot~onall: 

handicapped children ( R  6563),and had been treated for this handicap 

at least since he was ten years old ( R  6543).' In addition, he was 

2 
Brown is the third of  six ~ h i l d r e n  !R 65311. 

4 
Section 6 6 9  Florida Administrative Code, ( 1 )  Qn 

emotional handicap is defined as a condition resulting in 
?E!-z-istent. and consister~t maladapti\?;e b e h a ~ i u r ,  which eu ists 

a marked deqree. which interfpres with t h e  student's 
learning process, and which m a y  ivciude bu t  is 1 imit.ed 
any o f  thf fo!lo~,.+in~ charaiteristics: 

(a! An inabi lit..::,. to achieve ad~quat.e arademi!: proqrpss 
e j h i ~ h  cannot be ~ x p i a i n e d  by intel lectual. sensory, or 
health factors: 

i b j  Gn inabi1it:y t t ~  build or maintain satisfactory 
interpersonal relationships wit.h oeers and teachers; 

t Fnot.note Continued) 



being treated for his emotional problems at a guidance clinic on an out 

patient basis ( R  5563). 

Intellectually, Brown is borderline defective with an I i l  be- 

tween 70-75 ( R  6561). tie can read only on a second or third grade 

level ( R  5561), making him virtually illiterate. Of course, low intelli- 

gence, by itself, is not necessarily a mitigating factor, Ruffin v. State, 

397 So.2d 277 (Fla. 1981), but when Brown's low intelligence is cou- 

pled with his cultural poverty and emotional handicap, it becomes a 

compelling reason not to execute him. Yet, the jury had other evidence 

which could have reasonably supported it; life recommendation. 

Emotionally, Brown had little ability to control his impulses ( R  

6568)~ and he typically acted with little regard for the consequences of 

his acts ( R  6568). Thus, while he was chronologically 18 years old, 

his emotional and moral development was that of a much younger child 

( R  65601, and in some respects, he had the maturity of a pre-school 

child ( R  6549, 6560). In emazon v .  State, 48? So.2d 8 (Fla. 1986), 

this court said that the jury's life recommendation was reasonable in 

light of the facts that 19 year old Amazon had the emotional maturity of 

a 13 year old and in certain areas, that of a one year old. 

!Footnote Contiqued) 
( c Irlappro~r iate t y p ~ s  c!f behavior gr feel i n g ~  ui-~dp.~- 

n ormal c ii-curnstnaces; 
I d :) G gene7 a 1 pel-vasi ve mooti of ui~tlapp i nezs 01- 

depressic~n: oi- 
E A terdei-~cy to d~>~;elopp physical S..;mptoms or fears 

associated with persorzal or schnol problems. 
i ' Z !  Sriteria for eligibility Student5 wikh disruptive 
behavicr shall r~ot h e  eligible unless they are also 
determi ried ta b~ emot ioi-lal 1~ hand i c a p p ~ d .  A zet,:,ere 
eGoticna? disturbjnce is defined a s  a n  Emutigna? handicap. 
the se...leritv of which results in the need far a prt:~qrarn far 
t h e  full schoo 1 we~L: and extensive support ser=/ic~s. 



Like Omazon, Brown is an emotional cripple whose life and 

family influences were mostly negative. Brown is a frightened child (I? 

6556) unable to relate to others(R 65551, and who was chronically 

depressed and and saw himself as a failure(R 6559). 

hlhen under stress, such as undoubtedly occurred when 

officer Bevis stopped Cotton's car and threatended to kill him if he fled 

(R 48631, he reverted to pre-school behavior (R 6560), and reacted as 

a pre-school child (R 6562). That is, he acted or reacted before he 

thought of the consequences of those actions 

Thus, this case is unlike Cooper v .  State, 492 5 0 .  2d 1059 

IFla.19861, where the trial court rejected (and this court approved) 

Coop~r's age of 19 as a mitigating factor. I t  did this because Cooper 

was legally an adult, understood the difference between right and 

wrong and the nature and consequences of his acts. In this case, 

Brown is an 18 year-old boy chronologically, but in every other aspect 

lacks a similar level of maturity. In truth he is a child. Thus, this 

court's declaration that age, without more, is not a mitigating factor is 

inapplicable to this case. Brown's youth, when coupled with all of his 

disabilities, is a reasonable basis upon which the jury could have relied 

in recommending a life sentence. 

In addition, Dr. Davidson, the psychologist who testified at 

the penalty phase of the trial, unamhiguouslv said that the two mitigat.- 

ing fa~tors focusing upon a defendant's mental state at the time of the 

murder applied to Brown IR 65671. That is, Brown committed the 

murder while he was under the influence of an extreme mentai or emo- 

tional disturbance, and his capacity to appreciate the criminality of 

his co~duct or to conform his conduct to the requirements of the law 



was substaptially impaired (R 6567). Section 921.141(6)(b), (f) Fla. 

Stats. (1985) 

In its sentencing order, the trial court rejected Dr. 

Davidson's testimonv that Brown was under the influence of an extreme 

mental or emotional disturbance as defined in Section 921.141 ( 6 )  (b) 

Fla. Stat. (1985) (R 716-717). The court did this despite Dr. 

Davidson's unrebutted testimony that this statutory mitigating factor 

applied if? 6564) . 5  Similarly, the court rejected, without arty reascn, 

Dr. Davidsov's testimo~y that Brown's capacity to appreciate the crimi- 

nality nf his conduct or to conform his conduct to the requirements of 

the law was substantially impaired (R 71Ei). The court's error is two 

fold. First, unlike the situation where there is conflicting evidence 

concerning the presence cf the mental mitigating factors, the court in 

this instance was not free to totallv ignore Dr. Davidson's unrebutted 

and uncontradicted testimony. Ti-I:S is especially true in light of the 

jury's life recommendation. Second, even if Dr. Davidson's testimony 

failed to establish the statutorv mitigating factors. it was error to 

totally disregard his testimony because i t  did not, for example, estab- 

lish Brown had an "extreme mental or emotional disturbance as contem- 

plated by this mitigating circumstance." (R717) Lockett v .  Ohio, 458 

U.S.586, 9B SCt 2954, 57 Led2d 5'73 114771. 

'117 Bates v. State. case no. 67,+22 1 Fla. April lb. 
198'7) the cocrrt. said t.hat. " . . .expert testimony ordinar i 1 y is 
not conclusive even where uncontradicted." In Bates the 
,jury had r e c ~ m r n e n d e d  a sent.rnee of deat.h ,-Bates \I. State, 
465 So.2d  490 iF!a. ! , 4 E S ! ,  a n d  that holding should not a F p ! ~  
to the situatiov here w h e r e  the iury h a d  recommended life. 
T e d d e r .  



B. COMPARISON WITH OTHER CASES 

C o n v e r s e l y ,  t h i s  c a s e  c o m p a r e s  w e l l  w i t h  t h o s e  c a s e s  i n  w h i c h  

t h i s  c o u r t  h a s  a f f i r m e d  t h e  t r i a l  c o u r t ' s  l i f e  o v e r i d e .  I n  E n q l e  v .  

S t a t e ,  4 3 8  S o . 2 d .  8 0 3  i F l a . 1 ? 8 3 ) ,  t h e  t r i a l  c o u r t  had  i n f o r m a t i o n  a v a i l -  

a b l e  t o  i t  w h i c h  t h e  j u r y  d i d  n o t  and  w h i c h  j u s t i f i e d  t h e  t r i a l  c o u r t ' s  

o v e r r i d e  o f  t h e  j u r y ' s  l i f e  r e c o m m e n d a t i o n .  Here, t h e  t r i a l  c o u r t  had  

o n l y  t h e  same  i n f o r m a t i o n  a v a i l a b l e  t o  i t  a s  t h e  j u r y .  

Brown a l s o  made no e m o t i o n a l  p l e a  t o  s p a r e  h i s  l i f e .  I n  

P o r t e r  v .  S t a t e ,  4 2 9  So .2d  2 9 3  ( F l a . 1 ? 8 3 ) ,  d e f e n s e  c o u n s e l  d e s c r i b e d  a n  

e x e c u t i o n  i n  d e t a i l .  T h a t  i m  p r o p e r l y  swayed t h e  j u r y  t o  recommend 

l i f e  t h i s  c o u r t  s a i d .  I n  B o l e n d e r  v .  S t a t e ,  4 2 2  So2d 833 ( F l a . 1 9 8 2 ) ,  

d e f e n s e  c o u n s e l  i m p l i e d  t h a t  t h e  v i c t i m  was a  d r u g  d e a l e r  who d e s e r v e d  

t o  d i e .  T h a t  a r g u m e n t  a l s o  i m p r o p e r l y  i n f l u e n c e d  t h e  j u r y  t o  recom- 

mend l i f e .  I n  t h i s  c a s e ,  t h e r e  were no s i m i l a r  a l l e g a t i o n s .  To t h e  

c o n t r a r y ,  t h e  p r o s e c u t o r ,  w i t h  p e r v e r s e  l o g i c ,  t o l d  t h e  j u r y  t h a t  h a d  

t h e  p r i s o n  s y s t e m  n o t  p a r o l e d  Brown, t h i s  murder  would n o t  h a v e  

o c c u r r e d  ( R  6 6 5 5 ) .  T h i s  comment d o e s  n o t  r e f l e c t  upon  t h e  n a t u r e  o f  

t h e  c r i m e  o r  Brown ' s  c h a r a c t e r ,  and  i t  was n o t h i n g  more t h a n  a n  emo- 

t i o n a l  a p p e a l  s i m i l a r  t o  t h o s e  d e f e n s e  t a c t i c s  condemned i n  E n g l e ,  P o r -  

t e r ,  and  B o l e n d e r .  

T h i s  c o u r t  h a s  a l s o  a f f i r m e d  l i f e  o v e r i d e s  w h e r e  a n  e q u a l l y  

c u l p a b l e  c o - d e f e n d a n t  r e c e i v e d  a  d e a t h  s e n t e n c e .  B a r c l a y  \i.. S t a t e ,  343 

So .2d  1 2 6 6  ( F l a . 1 9 7 6 1 ,  b u t  see, B a r c l a y  v .  S t a t e ,  470 S o 2 d . 6 7 1  

( F l a . 1 9 8 5 ) .  I n  t h i s  c a s e ,  a  j u r y  convicted C o t t o n  o f  f i r s t  d e g r e e  

m u r d e r ,  b u t  i t  a l s o  recommended t h a t  h e  l i v e .  The  o n l y  e v i d e n c e  

c o n c e r n i n g  t h e  f a c t s  o f  t h i s  m u r d e r  came f r o m  C o t t o n ,  and  t h e  j u r y  

c o u l d  h a v e  r e a s o n a b l y  d i s c o u n t e d  t h e  v e r a c i t y  o f  w h a t  h e  s a i d  b e c a u s e  



of his obvious interest in promoting his cause. 

Thus, with so many valid reasons that the jury could have used 

singly or in combination with the others to justify its recommendation of 

life, the trial court in this case erred by not imposing a sentence of 

life. 



ISSUE IV 

THE COURT ERRED IN FINDING THAT BROWN 
COMMITTED THIS MURDER IN AN ESPECIALLY 
HEINOUS, ATROCIOUS, AND CRUEL MANNER. 

In senterlcing Brown to death, the court said that he 

committed this murder in an especially heinous, atrocious, and 

cruel manner. (R.723-24). The court's discussion or justifica- 

tion for this finding is rather lengthy, but consists of the 

following findings: 

1. Bevis was a policeman who was shot with his 
own gun while wearing a protective vest. 
2. Brown knocked Bevis to the ground after he had 
shot him in the arm. 
3. Brown is guilty of killing Bevis, but he could 
have fled after having shot him in the arm. 
4. After being shot in the arm, the side of Bevis' 
body was paralyzed and Bevis suffered unimaginable 
agony !according to medical testimony). 
5. No greater atrocity could be inflicted upon a 
police officer than to be shot with his own gun 
while begging for his life. The pain, torture, and 
humiliation is immeasurable. 

As unfortunate as this murder was, and no matter how 

much we may abhor what happen or who did it, the killing in 

this case was simply not especially heinous? atrocious? or cruel. 

In State V. Dixon, 263 So.2d 1 (Fla.1372!, this court said that a 

murder was especially heinous, atrocious, and cruel, i t  was 

"extremely wicked or shockingly evil, outrageously wicked and 

vile, and designed to inflict a high degree of pain with utt.er 

indifference to or even enjoyment of the suffering of others. 

The capital felony must, in short, have such additional acts as 

to set it apart from the norm of capital felonies. m It must be 



one that is conscienceless or pitiless which is unnecessarily 

torturous to the victim. Id.. at 9. To the average man, every 

murder must seem to be heinous, atrocious, and cruel. But to 

be so according to this statute it must be especially heinous, 

atrocious, and cruel. Viewed in this light, the killing of Bevis 

cannot be said to have been especially heinous! atrocious, and 

cruel. 

Typically, murders which have involved a quick or 

instantaneous death have not been especially heinous, atrocious 

or cruel. For example, in Cooper v .  State, 336 50.2d 1133 

(Fla.1976), a police officer was shot twice in the head, causing 

instant death. That murder was not especially heinous, atro- 

cious or cruel. Similarly, in Gorham v .  State, 454 So.2d 556 

IFla.1994), the victim was shot one time in the heart and only 

was aware of his impending death for a short while. In & 

stronq v. State. 3'79 So.2d 953 iF13.1976). a shootivg was pre- 

cipitated by a robbery. The Armstrongs were at the crime 

scene only a short time, and those killings were not committed in 

an especially heinous, atrocious, or cruel manner. In none of 

these killings were there any additional facts to set them apart 

form the norm of capital murders. 

Similarly, here, the struggle between Brown and Bevis 

which resulted in the killing was short, and there is no evidence 

that Brown prolonged Bevis' suffering out of some sadistic 

pleasure at seelng him suffer. Deaton v.  State, 480 So.2d 12?9 

IFla.199751. Bevis was not beaten or tortured or driven to a 

remote site to be killed. Scott. v .  State, 494 So.2d 1134 



( F l a . 1 9 8 6 ) .  He w a s  n o t  b o u n d  C o o p e r  v .  S t a t e ?  4 9 2  S o . 2 d  1 0 5 9  

( F l a . 1 9 8 6 1 ,  a n d  t h o u g h  h e  may h a v e  p l e d  f o r  h i s  l i f e ,  t h e r e  is n o  

e v i d e n c e  t h a t  Brown i n  a n y  way e n j o y e d  B e v i s '  h e l p l e s s n e s s ,  a n d  

l i k e  a  c a t  p l a y i n g  w i t h  a  mouse  i t  h a s  c a u g h t ,  t o y e d  w i t h  B e v i s  

b e f o r e  h e  s h o t  h i m .  F r a n c i s  v .  S t a t e ,  4 7 3  S o . 2 d  6?2 ! F l a . 1 9 8 5 ) .  

To t h e  c o n t r a r y ,  k i l l i n g s  t h a t  a r e  t h e  d i r e c t  p r o d u c t  

o f  a n  e m o t i o n a l  r a g e  o r  m e n t a l  i l l n e s s  a r e  n o t  h e i n o u s ,  a t r o c i o u s ,  

o r  c r u e l .  Huckaby  v .  S t a t e .  3 4 3  S o . 2 d  2 9  ( F l a . 1 9 7 7 ) ;  H a l l i w e l l  

v .  S t a t e ,  323 S o . 2 d  55? ( F l a . 1 9 7 5 ) .  M u r d e r e r s  u n d e r  t h e  s w a y  

o f  p a s s i o n  o r  i l l n e s s  a r e  p r e s u m a b l y  u n a b l e  t o  e n j o y  t h e  s u f f e r -  

i n g s  o f  o t h e r s  a n d  t h o u g h  t h e  m e t h o d  o f  k i l l i n g  may b e  s h o c k -  

i n g ,  i t  i s  n e v e r t h e l e s s  n o t  e s p e c i a l l y  h e i n o u s ,  a t r o c i o u s ,  o r  c r u e l  

b e c a u s e  t h e  m e n t a l  o r  e m o t i o n a l  t u r m o i l  c a u s e d  t h e  m u r d e r ,  n o t  

t h e  d e f e n d a n t .  Mann v .  S t a t e .  4 2 0  S o . 2 d  578 ( F l a . 1 9 8 2 ) .  3 2 2  

S o . 2 d  6 1 5  ( F l a . 1 9 0 7 6 ) ;  M i l l e r  v .  S t a t e ,  332 Sw.2d 65 ( F l a . 1 9 7 6 ) .  

I n  t h i s  c a s e  t h e r e  i s  a b u n d a n t ,  u n c o n t r a d i c t e d  e v i -  

d e n c e  t h a t  Brown is a n  e m o t i o n a l  c r i p p l e  who f a i l s  t o  c o n s i d e r  

t h e  c o n s e q u e n c e s  o f  h i s  a c t s  when u n d e r  p r e s s u r e  ( R . 6 5 6 8 ) .  I n  

t h i s  c a s e ,  i t  w a s  h i s  i m m a t u r i t y  t h a t  c a u s e d  h im t o  a c t  a s  h e  

d i d ,  n o t  a n y  l a t e n t  d e s i r e  t o  t o r t u r e  o r  h u m i l i a t e  a  p o l i c e m a n .  

I f  w h a t  Brown d i d  w a s  h e i n o u s ,  a t r o c i o u s ,  o r  c r u e l ,  h e  s i m p l y  

d i d  n o t  e n j o y  i t .  I n s t e a d ,  t h i s  k i l l i n g  w a s  t h e  r e a c t i o n  o f  a  

f r i g h t e n e d  c h i l d  u n a b l e  t o  f o r e s e e  t h e  a w f u l  c o n s e q u e n c e s  o f  h i s  

s t u p i d i t y .  



ISSUE V -- 

IN THE INTERESTS OF J~JSTICE -rHIs COURT SHOULD 
GRANT BROWN A NEW TRIAL AS THERE IS NO DIRECT 
PHYSICAL EVIDENCE TO LINK HIM TO THIS MlJRDER 
OTHER THAN COTTON'S TESTIMONY WHICH WAS SUSPECT 
BECAUSE OF HIS OBVIOUS INTEREST IN MINIMIZING 
HIS PARTICIPATION IN THIS MURDER. 

After having reviewed the evidence ~n this case, Brown is 

forced to argue the difficult issue that in the interests of justice he 

should be given a new trial. Brown realizes the difficulty of this 

argument, but 

it must be made because of the overall lack of any physical evidence 

directly linking Brown to this case and Cotton's obvious interest in 

minimizing his participation in the crime. 

Rule 9.140(f) Florida Rules of Appellate Procedure provides 

the basis for this argument: 

(f) Scope of Review. The court shall review 
all rulings and orders appearing in the record 
necessary to pass upon the grounds of an appeal. 
In the interest of justicel the court may grant 
any relief to which any party is entitled. In 
capital cases, the court shall review the 
evidence to determine if the interest of justlce 
requires a new triall whether or not insufficiency 
of the evidence is an issue presented for review. 

There are three reasons why this court should grant a new 

trial: 1 )  except for Cotton's testimony, the state had no evidence that 

Brown committed this murder as a principle or as an aider and abettor. 

Cotton's testimony, moreover, was obviously suspect. 2 )  The trial 

court committed several errors which, by themselves may not have 

warranted reversing for a new trial, but when combined amount to 



r e v e r s i b l e  e r r o r .  3 )  T h e  t r i a l  c o u r t ' s  e r r o r s  a l r e a d y  a r g u e d  c r e a t e d  

r e v e r s i b l e  e r r o r .  

Q. THE LQCK OF EVIDENCE THQT BROWN COMMITTED THIS 

MURDER. 

I f  w e  i g n o r e  f o r  t h e  moment a l l  o f  t h e  e v i d e n c e  t h e  s t a t e  

p r e s e n t - e d  a t  t r i a l  c o n c e r n i n g  w h a t  Brown a n d  C o t t o n  d i d  b e f o r e  o f f i c e r  

B e v i s  s t o p p e d  them a n d  a f t e r  t h e y  f l e d  t h e  s c e n e  o f  t h e  s h o o t i n g ,  w e  

d i s c o v e r  t h a t  t h e r e  is p r e c i o u s  l i t t l e  e v i d e n c e  t h a t  l i n k e d  Brown w i t h  

t h e  s h o o t i n g  o f  B e v i s .  I n  f a c t ,  o t h e r  t h a n  C o t t o n ' s  n a r r a t i o n ,  t h e r e  is 

1 
no e v i d e n c e .  T h e  s t a t e  p e r f o r m e d  a  g u n s h o t  r e s i d u e  test  o n  Brown 

a f t e r  h i s  c a p t u r e ,  b u t  the r e s u l t s  o f  t h a t  test showed  t h a t  h e  d i d  n o t  

h a v e  s u f f i c i e n t  r e s i d u e  o n  h i s  h a n d s  t o  o r o v e  t h a t  h e  h a d  s h o t  B e v i s  

(Rb08E!). T h e  p o l i c e  p e r f o r m e d  n o  s i m i l a r  r e s i d u e  t e s t .  o n  C o t t o n  

!R60C12-6003). A l s o ,  f o r  a s  c l o s e  a s  C o t t o n  c l a i m e d  o r  i m p l i e d  Brown 

a n d  B e v i s  were when B e v i s  was  s h o t ,  n o n e  o f  B r o w n ' s  c l o t . h i n g  h a d  any  

b l o o d  o n  i t  m a t c h i n g  B e v i s '  b l o o d  t y p e  ( R  6035-607B2). I n  a d d i t i o n ,  

C o t t o n  c l a i m e d  t h a t  h e  m o r e  o r  l e s s  j u s t  w a t c h e d  t h e  s t r u g g l e  b e t w e e n  

Rrown a n d  B e v i s  a n d  d i d  n o t  p a r t i c i p a t e  i n  t h e  s h o o t i n g ,  y e t  h i s  f o o t -  

p r i n t s  were f o u n d  n e a r  B e v i s '  h o d y ,  i n d i c a t i n g  t h a t  h e  may h a v e  s h o t  

1 
I n  C o t t o n ' s  t r i a l  C a t t a n  c l a i m e d  t h a t  h e  s a t  i n  t h e  c a r  t h e  

e n t l r e  t i m e  
B e v i s  a n d  B r o b ~ n  were f i g h t i n g  ( R  6717).  T h a t  o b v i o u s l y  w a s  n o t  t h e  

s t a r v  h e  g a v e  a t  B r o w n ' s  t r i a l  w h e r e  he c l a i m e d  t h a t  he t r i e d  t o  h r e a k  
up t h e  f i g h t  b e t w e e n  Eev i ;  and  Brown i R  4866).  



B e v i s ( R  5 6 6 2 - 5 6 6 4 ! . 2  F i n a l l y ,  d e s p i t e  C o t t o n ' s  d e n i a l  o f  a n y  i n v o l v e -  

ment i n  t h e  m u r d e r ,  h e  t o l d  t h e  p o l i c e  t h e  l o c a t i o n  o f  w h e r e  B e v i s '  

g u n  c o u l d  b e  f o u n d (  R 2 5 0 6 ) .  

And i t  i s  c l e a r  t h a t  t h e  p r o s e c u t o r  d i d  n o t  b e l i e v e  C o t t o n .  a t  

l e a s t  n o t  d u r i n g  C o t t o n ' s  t r i a l .  I n  h i s  c l o s i n g  a r g u m e n t  i n  C o t t o n ' s  

t r i a l  h e  s t r o n g l y  a r g u e d  t h a t  C o t t o n  s h o t  B e v i s ( R  2 4 9 ? ) ,  v e t  d u r i n g  

B r o w n ' s  t r i a l  h e  n o t  o n l y  a r g u e d  t o  t h e  j u r y  t h a t  Brown d i d  a l l  o f  t h e  

s h o o t i n g ,  b u t  h e  went  s o  f a r  3s t o  vouch  f o r  C o t t o n ' s  s t o r y  when h e  

c a l l e d  him a s  a w i t n e s s  a t  E r o w n ' ~  t r i a l .  
3 

S u c h  t a c t . i c s  b o r d e r  o n  

e t h i c a l  ...! i o l a t i o n s  of  a  lawyer;  d u t y  n o t  t o  k n c w i n g l y  m i s i p a d  a t r i b u n a l  

o r  p r e s e n t  f a l s e  e v i d e n c ~ .  S e c t i ~ ~ :  4 -3 .3  o f  t h e  R u l e s  R e g u l a t i n g  t h e  

F l o r i d a  B a r .  

Of c g u r s e ,  by t h e m s e l v e s .  t h e s e  weak f a c t s  would n o t  amount  

t o  e r r o r  cognizable by t h i s  c o u r t  a s  t h e y  s i m p l y  g o  t o  t h e  i n c o n s i s t e n -  

c i e s  o r  w e a k n e s s  o f  t h e  s t a t e ' s  c a s e .  N e v e r t h e l e s s 7  t h e y  n e e d  t o  b e  

c o n s i d e r e d  i n  l i g h t  o f  t h e  s e r i e s  o f  i n c o r r e c t  r u l i n g s  made by  t h e  c o u r t .  

B. THE LEGRL ERRORS. 

1 .  The I n s t r u c t i o n  o n  F l i g h t .  

D u r i n g  t h e  c h a r g e  c o n f e r e n c e ,  t h e  s t a t e  r e q u e s t e d  and t h e  

2 
The p a t h o l ~ g i s t  e s t i m a t e d  t h a t  t h e  t ~ o  sho ts  t o  t h e  h e a d  

w e r e  f i r e d  f r o m  a  guv a t  l e a s t  t h r e e  f e e t  f r o m  B e v i s '  k ~ a d  i P  5 9 0 7 )  

3 
The s t a t e  g a v e  C o t t o n  immuni ty  f r o m  f u r t h e r  p r o s e c u t i o n  

i n  e x c h a n g e  f s r  t h a t  t e s t i m o n y  !R 4831-4E37i .  



court granted(over defense objection (R6337)) an instruction on flight 

( R  63391, and in the state's closing argument, it repeatedly referred to 

this instruction and the inferences that mav be made from i t  ( R  6419, 

Instructions on flight and the inferences justified by them of 

course, are not new and generally the courts of this state have ap- 

proved instructing juries on flight where appropriate. Wiliiams v .  

State, 269 50.2d 566 (Fla. J d  DCA i772!: Proffitt v. State, 315 So.2d 

461 (Fla.1975). Brown, however, is asking this Court to re-examine 

the justification for this instruction in light of the language used by 

this Court in In the Matter of the Use by the Trial Courts of the, 

Standard Jury Instructions in Criminal Cases and the Standard Jury 

Instructions in Misdemeanor Cases? 431 So.2d 594, 595 (Fla.1981). The 

court in that case omitted the instructions on circumstantial evidence 

from the standard jury instructions: 

We note that the Criminal Law Section of the Florida 
Bar approved the instructions as proposed except for 
the ellmination of the instruction on circumstantial 
evidence. We find that the circumstantial evidence 
instruction is unnecessary. The special treatment 
afforded circumstantial evidence has previously been 
eliminated in our civil standard jury instructions 
and in the federal courts. Holland v. United States, 
348 U.S. 121 (1954). The Criminal Law Section's 
criticism of this deletion rests upon the assumption 
that an instruction on reasonable doubt is inade- 
quate and that an accompanying instruction on cir- 
cumstantial evidence is necessary. The United States 
Supreme Court has not only rejected this view but has 
gone even further, stating: 

CTlhe better rule is that where the jury is 
properly instructed on the standards for 
reasonable doubt, such an additional in- 



struction on circumstantial evidence is 
confusing and incorrect.... 

Id. at 139-40 (1954). The elimination of the current 
standard instruction on circumstantial evidence does 
not totally prohibit such an instruction if a trial 
judge, in his or her discretion, feels that such is 
necessary under the peculiar facts of a specific case. 

However, the giving of the proposed instructions 
on reasonable doubt and burden of proof, in our 
opinion, renders an instruction on circumstantial 
evidence unnecessary. 

An instruction on flight, of course, is not part of the standard in- 

structions, but the rationale the Supreme Court used to delete circum- 

stantial evidence from the standard instructions applies to instructions 

on flight where a jury is also instructed on reasonable doubt. All such 

an instruction does is confuse the jury. 

In Palmer v .  5Sat.e. 323 So.2d 612 !Fla. 1st DCA 1475). this 

COUI-t considered the reasonableness of a jury instruction and t h ~  

inferences that can be made when a person is found in possession of 

recently stolen goods and offers no explanation for how he acquired 

them. What the court said there applies as well as to a jury instruction 

on flight: 

If the propriety of such an instruction were a 

fresh issue today, we might doubt that sensible 

jurors need telling of an inference that is said 

to arise unaided from their own reason, experi- 

ence and common understanding. And if the evi- 

dence is such that the inference has not occurred 

to the jury after argument of counsel, we might 



do\:hi that it  is the triai judge's business to 

summon up the inference either bv a wink and nod 

or by an overt instruction. But the giving of 

such a charqe in a proper case was approved long 

ago, ... and recently. 

court agreed with this argument, but said such error was harmless: 

Appellant also seeks review of the trial court's 
giving of a jury instruction, over objection, on 
the subject of "flight" as circumstantial evidence 
inferring guilt. Although the giving of that 
instruction was error because it placed undue 
emphasis on the proof of fliaht eviderrce and was 
confusing to the ;ury, we find it to be  harml~ss 
in this case in view of the overwhelming evidence 
af guilt. 

Because the court removed the standard instruction on 

circumstantiai evidence because it was unnecessary and confusing, the 

auestion whether an instructisn on flight also ought to be deleted is a 

fresh issue and, for the reasons presented by this Court. in Falner 

and Silac,? the t i - i a i  r o u - t  e r r e d  giving this ~nstruetion. 

2. Restrictions on Closing Argument. 

Over defense objection(R 6361-6369) the court granted a 

state request that Brown be precluded from arguing that cot to^; 

testified as he did because he had not been sentenced yet, and he 



testified favorably f o r  the state to avoid a death sentenceiRb3631 The 

court's error is that b v  50 limiting Brown i t  denied him a fair oppor- 

tunity to ronment on Cotton's credibility, a functlon of closing argu- 

ment Fitzqerald v. State, 227 30.2d 45 (Fla.i969). 

Ge~eraliy: wide latitude is granted to counsel in arguing to 

the jury, and any logical inferences that may be drawn from the evi- 

dence is allowed. Br3rdiove %v. State, 413 50.2d 1 !Fia.!?82), 111 

this case? the ~ u r y  ;.new that: Cotton had already been convicted of 

first degree murder (and the other charged crimes! (R 4966!. But if 

"Hnpe spr ~ncs ete-nal in the human breast.. . l'' surely Erown should 

k!ave Span a b l e  a;!iii.i -. - t.2 the jijry t h a t  C:gttnr; may ha%.i:e 5iante.l hi.5 

testimony for his benefit. That argument certainly was a fair comment 

on t h ~  evidence and shouid k,a\/e been wlthir! the icooe of a proper 

closing argument. f?~aves v .  State, 324 So.2d 686 !Fla. 3rd DL6 

1976>! the state may comment upon the unbelievability of the defen-. 

dant's testimony.) 

3. Grbesome and garv Photographs. 

Over defense obfection(R 5837) the court admitted a photo- 

graph of an incision that a doctor had made soleiy to displav two 

fragments of cartridges in Bevis' forearm !R 5 8 3 2 ) .  7his photograph 

was irreicvant as ~t depicted part of Bevis's body after he had died 

3r.d .j:d nnt  tend t o  @rove any  material fact. R o s a v .  7 state, 412 

* 
F'opei  A:l essay on Plan? Epistle I ,  line 8 3 .  



So.2d 8 9 1  ( F l a .  3 r d  DCA 1 9 8 2 )  I n  Rosa  t h e  a p p e l l a t e  c o u r t  r e v e r s e d  

R o s a ' s  c o n v i c t i o n  f o r  s e c o n d  d e g r e e  murder  b e c a u s e  t h e  t r i a l  c o u r t  

had a d m i t t e d  a  p h o t o g r a p h  o f  t h e  b l o o d  s p a t t e r e d  body o f  t h e  d e -  

c e a s e d  which  d e p i c t e d  t h e  r e s u l t s  a f  emergency  p r o c e d u r e s  p e r f o r m e d  

a f t e r  t h e  s t a b b i n g ,  i n c l u d i n g  p r o t r u d i n g  s u r g l c a l  t u b e s  and  s u t u r e s .  

T h a t  p i c t u r e  was i r r e l e v a n t  b e c a u s e  a l l  i t  d l d  was t e n d  t o  i n f l a m e s  t h e  

j u r y .  

S i m i l a r l y ,  h e r e ,  t h e  p i c t u r e  o f  B e v i s '  f o r e a r m  c u t  o p e n  t o  

e x p o s e  two b u l l e t  f r a g m e n t s  o n l y  t e n d e d  t o  i n f l a m e  t h e  j u r y .  B e a s l e y  

v .  S t a t e ,  2 7 3  So.2d 7 9 6  ( F l a .  1 s t  DCA 1 9 7 3 ) .  J a c k s o n  v .  S t a t e ?  359 

So.2d 490  ( F l a . 1 9 7 8 ) .  

T h e s e  e r r o r s  p l u s  t h e  g e n e r a l l y  weak and i n c o n c l u s i v e  f a c t s  

t h a t  t h e  s t a t e  p r e s e n t e d  t o  t h e  j u r y  a r g u e  w e l l  t h a t  t h i s  c o u r t  s h o u l d  

g r a n t  Brown a new t r i a l  i n  t h e  i n t e r e s t s  o f  j u s t i c e .  



CONCLUSION 

Based upon the arguments presented above, Morris Brown re- 

a spectfully asks this honorable court to either reverse the trial court's 

judgment and sentence and remand for a new trial, or reverse the trial 

court's sentence of death and remand with instructions to sentence Brown 

to life in prison without the possibility of parole for twenty-five years. 
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