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I. INTRODUCTION 

General Telephone Company o f  F l  o r i  da ( h e r e i n a f t e r  r e f e r r e d  t o  as 

"GTFL") appeals f rom Order No. 15924 i ssued  by the  F l o r i d a  Pub1 i c  

Serv ice  Comnission ( h e r e i n a f t e r  r e f e r r e d  t o  as the  "Commission") on 

A p r i l  1, 1986. ( ~ . l ) l  Order No. 15924 g i ves  n o t i c e  t h a t  t h e  

Commission has adopted Commission Rule 25-4.405 which i s  e n t i t l e d  

"Telephone D i r e c t o r y  A d v e r t i s i n g  Revenues. " Sa id  r u l e  was du l y  f i l e d  

w i t h  the  Secre ta ry  o f  S t a t e  on March 31, 1986 and became e f f e c t i v e  on 

A p r i l  21, 1986. 

Commission Rule 25-4.405 was promulgated by t he  Commission i n  

response t o  the  enactment o f  Sec t i on  364.037 F la .  S ta t .  i n  1 9 8 3 . ~  

Sec t ion  364.037, e n t i t l e d  "Telephone D i r e c t o r y  A d v e r t i s i n g  Revenues" 

se t s  c e r t a i n  standards and parameters f o r  detern i in i  ng the  amount o f  

revenues ob ta ined  from d i r e c t o r y  a d v e r t i s i n g  which must be used i n  the  

ra temaking process t o  subs id i ze  ( i  .e., l owe r )  l o c a l  ra tes .  'The Com- 

miss ion  promulgated Rule 25-4.405 t o  s p e l l  o u t  p r e c i s e l y  how the  pro- 

v i s i o n s  o f  Sec t i on  364.037 r e 1  a t i  ng t o  telephone d i r e c t o r y  a d v e r t i s i n g  

w i l l  be a p p l i e d  i n  the  ra temaking process. The Commission's r u l e  was 

designed t o  d e f i n e  key concepts and t o  spec i f y  c e r t a i n  data 

1  "R. " r e f e r s  t o  pages o f  the  record. "Tr. " r e f e r s  t o  
pages o f  t h e  H e a r i n g  T ransc r i p t .  "A. " r e f e r s  t o  pages of Appe l l  a n t ' s  
Appendix submi t ted h e r e i n  pursuant  t o T h e  p r o v i s i o n s  o f  F la .  R. App. P. 
9.220. Sa id  Appendix con ta ins  r e l e v a n t  p o r t i o n s  o f  t he  reco rd  f o r  t h e  
C o u r t ' s  convenience. 

A l l  f u r t h e r  re ferences a re  t o  F la .  S ta t .  (1985) un less  o ther -  
w ise  i nd i ca ted .  



requirements f o r  the  l o c a l  exchange c a r r i e r s  ( LECs). The Commission's 

u l t i m a t e  aim was t o  adopt a  r u l e  which was se l f -execut ing  so the e f f e c t  

o f  d i r e c t o r y  a d v e r t i s i n g  revenues on regu la ted  operat ions cou ld  be 

obta ined a t  any time. 

The sub jec t  mat te r  o f  t h i s  appeal concerns the  Commission's 

m i  s i  n t e r p r e t a t i o n  o f  Sec t ion  364.037 i n def i n i  ng c e r t a i  n  key concepts. 

I n  c a l c u l a t i n g  the amount o f  d i r e c t o r y  a d v e r t i s i n g  gross p r o f i t  which 

w i l l  be assigned t o  regu la ted  operat ions, the Commission has inc luded 

i n i t s  computation the  expenses associated w i t h  p repar ing  the regu la ted  

w h i t e  page d i r e c t o r y .  The a lphabet ica l  wh i te  page d i r e c t o r y  i s  no t  

r e l a t e d  i n  any manner, shape o r  form t o  d i r e c t o r y  adve r t i s i ng ,  'The 

i n c l u s i o n  o f  such an expense r e s u l t s  i n  t he  Commission u n l a w f u l l y  

a1 l o c a t i n g  more revenues t o  regu la ted  operat ions. 

The fo rego ing  a c t i o n  o f  the  Commission i s  i napp rop r i a te  and 

unlawfu l  i n  t h a t  i t s  a u t h o r i t y  i n  t h i s  area i s  c o n t r o l l e d  by Sect ion 

364.037. Sect ion 364.037 does no t  a l l ow  the i n c l u s i o n  o f  wh i te  page 

expenses i n  c a l c u l a t i n g  gross p r o f i t ,  It i s  t h i s  m isapp l i ca t i on  o f  

Sec t ion  364.037 i n  e s t a b l i s h i n g  the  s p e c i f i c  p rov i s i ons  o f  Rule 

25-4.405 which i s  the l ega l  t h r u s t  o f  t h i s  appeal. 



I. STATEMENT OF THE FACTS AND CASE 

I n  order t o  s i m p l i f y  the sub jec t  mat ter  o f  t h i s  case, GTFL w i l l  

segment i t s  "Statement o f  the Facts and Case" i n t o  th ree  component 

p a r t s  f o r  the Cour t ' s  convenience. The th ree  subheadings used i n  t h i s  

sec t i on  are Procedural H i s to ry ,  Sect ion 364.037 Explained and Evidence 

o f  Record. 

A. Procedural H i s t o r y  

On November 12, 1985, the Commission gave no t i ce  t h a t  i t  had 

i n i t i a t e d  a rulemaking proceeding t o  implement Sect ion 364.037 e n t i t l e d  

"Telephone D i r e c t o r y  A d v e r t i s i n g  Revenues" and t o  c o d i f y  the Commi s- 

s i o n ' s  e x i s t i n g  pol i c y  f o r  i n t e r p r e t i n g  such s ta tu te .  (R.1) Un i ted  

Telephone Company o f  F l  o r i  da (Un i ted)  , Centra l  Telephone Company o f  

F l o r i d a  (Cente l )  and GTFL f i l e d  requests f o r  hearing. (R.6,8,16) The 

fo rego ing  u t i  1 i t i e s  a1 ong w i t h  F l  o r a l a  Telephone Company, Gu l f  Tele- 

phone Company, Indiantown Telephone System, St. Joseph Telephone and 

Telegraph Company, Southern Be1 1 Telephone and Telegraph Company, 

Pub l i c  Counsel and S t a f f  appeared and p a r t i c i p a t e d  a t  the hearing. 

1 - 2  The Commission gave a l l  p a r t i e s  the oppo r tun i t y  t o  f i l e  

comments and except ions before the  r u l e  was adopted.3 (R.17-55). On 

A p r i l  1, 1986, the Commission issued Order No. 15924 which adopted the 

r u l e  as o r i g i n a l l y  proposed i n  substance. (A.4) GTFL t i m e l y  f i l e d  

t h i s  appeal on A p r i l  29, 1986. 

GTFL i s  no t  t a k i n g  except ion t o  any procedural aspect o f  t h i s  
case. 



B. Sec t ion  364.037 Expla ined 

Sec t ion  364.037 e n t i t l e d  "Telephone D i r e c t o r y  A d v e r t i s i n g  

Revenues" was passed by the  L e g i s l a t u r e  i n  1983 t o  ensure t h a t  a 

c e r t a i n  p o r t i o n  o f  d i r e c t o r y  a d v e r t i s i n g  revenues woul d be i n c l  uded i n  

t h e  ratemaking process t o  reduce l o c a l  ra tes.  ( ~ . 9 , 1 1 ) ~  The 

L e g i s l a t u r e  wanted the  Commission t o  cont inue i n c l u d i n g  a c e r t a i n  

p o r t i o n  o f  the revenues and associated costs o f  d i r e c t o r y  a d v e r t i s i n g  

i n  ne t  income when s e t t i n g  rates.  (A.Id.) Indeed, a p e r t i n e n t  concern 

of the  L e g i s l a t u r e  was the  f a c t  t h a t  Southern Be1 1 Telephone and 

Telegraph Company had appealed the  Commission ' s a u t h o r i t y  t o  make such 

a d i r e c t o r y  a d v e r t i s i n g  adjustment t o  the F l o r i d a  Supreme Court. (A.9) 

Southern Be1 1 ' s appeal was pending throughout the l e g i s l a t i v e  session 

o f  1 9 8 3 . ~  

The s t a t u t e  as enacted was a compromise between the telephone 

i n d u s t r y  and a m a j o r i t y  o f  the   omm mission.^ It was the  express 

i n t e n t  o f  the L e g i s l a t u r e  and those who t e s t i f i e d  i n  support  o f  the  

The document which begins a t  page 8 o f  the Appendix i s  the 
Committee on Regulated I n d u s t r i e s  and L i cens ing ' s  Report on such 
l e g i s l a t i o n .  

This  Court  dismissed the  d i r e c t o r y  a d v e r t i s i n g  issue as moot 
w i t h  the  concurrence o f  Southern B e l l  when Sec t ion  364.037 was enacted. 
See: Southern B e l l  Telephone and Telegraph Company v. F l o r i d a  Pub1 i c  
Serv ice Commission, 443 So.2d 92, 94-95 (F la.  1983). 

Commi ss ioner  L e i  sner presented a n i i  n o r i  ty view .in oppos i t ion  
t o  the  proposal. Commissioner Le isner  was o f  the op in ion  t h a t  the  
s t a t u t e  was no t  necessary and t h a t  none o f  these revenues should go t o  
t he  stockholder.  Testimony o f  Susan Leisner ,  A p r i l  13, 1983, be fore  
t h e  Subcommittee on Regulated I n d u s t r i e s  and L icens ing  Committee. 



b i l l  t o  c rea te  a s i t u a t i o n  where t h e r e  i s  an i n c e n t i v e  t o  the  telephone 

companies t o  s e l l  as much d i r e c t o r y  a d v e r t i s i n g  as poss ib l e  t o  o f f s e t  

i ncreases t o  1 oca l  te lephone ra tes .  7 

I n  o rder  t o  accornpl i s h  t he  f o rego ing  goals the L e g i s l a t u r e  enacted 

Sec t ion  364.037. Th i s  s e c t i o n  p rov ides  t h a t  a l l  the  gross p r o f i t  f rom 

te lephone a d v e r t i s i n g  revenues up u n t i l  1982 w i l l  be used as a subsidy 

t o  o f f s e t  l o c a l  r a t e  increases.  See: Sec t ion  364.037(1). A f t e r  t h a t  

da te  the  i n c e n t i v e  p l an  i s  in t roduced.  Subsequent t o  1982, the  amount 

o f  gross p r o f i t  i n  1 9 8 2 ~  i s  t rended t o  take  i n t o  account growth i n  

cl lstomers and any changes i n  the  consumer p r i c e  index. See: Sec t ion  

364.037(1). I f  t h i s  t rended amount i s  l a r g e r  than the  base 1982 gross 

p r o f i t , 9  then  t h e  excess goes t o  nonregulated opera t ions  o r  t h e  

shareholder.  See: Sec t i on  364.037(2). I f  the  amount o f  the  t rended 

gross p r o f i t  i s  l e s s  than the  1982 base gross p r o f i t ,  the ac tua l  amount 

i s  u t i l i z e d .  I n  t h i s  ins tance,  t he  shareholder  does n o t  share i n  any 

o f  the  proceeds. See: Sec t ion  364.037 ( 1 ) . 
Thus, the  l e g i s l a t u r e  enacted a s t a t u t e  which in tended t o  reward 

inc reased  d i r e c t o r y  a d v e r t i s i n g  sa les  by a l l o w i n g  a small amount o f  

See test imony o f  Greg Krasovsky, Assoc ia te General Counsel, 
F l o r i d a  Pub1 i c Se rv i ce  Commission, A p r i  1 20, 1983, be fo re  t h e  Regulated 
I n d u s t r i e s  and L i c e n s i n g  Committee. 

The ac tua l  amount o f  gross p r o f i t  i n  1982 i s  the  number which 
i s  used f o r  a s t a r t i n g  p o i n t .  

The 1982 base gross p r o f i t  which i s  used f o r  a l l  subsequent 
c a l c u l a t i o n s  i s  t he  ac tua l  1982 gross p r o f i t  de r i ved  f rom a d v e r t i s i n g  
i n  1982 un less  t he  expense t o  f u r n i s h  d i r e c t o r i e s  exceeded f o r t y  
percen t  (40%) o f  revenues i n  such year.  I n  s a i d  case, gross p r o f i t  i s  
ad jus ted  upward t o  i n  e f f e c t  reduce expenses t o  f o r t y  percent.  See: 
Sec t i on  364.037 (3 ) .  



the  add i t i ona l  revenues t o  f l ow  t o  the  shareholder i f  the gross p r o f i t  

increased by a  l a r g e  enough amount. However, the l i o n ' s  share s t i l l  

goes t o  reducing l o c a l  serv ice  rates.  The gross p r o f i t  i n  1982 p l u s  

growth i n  customers and i n f l a t i o n  i s  used t o  o f f s e t  l o c a l  ra tes .  It i s  

on ly  the comparat ively small increment i n  r e l a t i o n  t o  the base amount 

which provides an i n c e n t i v e  t o  the  u t i l i t y  by a l l ow ing  the  shareholder 

t o  r e t a i n  these revenues i f  c e r t a i n  cond i t ions  are met. 

C. Evidence o f  Record 

The major issue a t  the  hear ing  he ld  i n  t h i s  mat ter  and the sub jec t  

mat te r  o f  t h i s  appeal i s  whether the  Commission can consider  t he  

expenses associated w i t h  the prepara t ion  o f  the wh i te  page a lphabet ica l  

p o r t i o n  o f  the d i r e c t o r y  t o  reduce gross p r o f i t  l eve l s .  (Tr.9) It was 

the  p o s i t i o n  o f  GTFL and Un i ted  a t  the  hear ing t h a t  the  cons idera t ion  

o f  wh i te  page expenses i n  the  c a l c u l a t i o n  o f  gross p r o f i t  was a  b l a t a n t  

v i o l a t i o n  o f  Sec t ion  364.037. (Tr.27,40) 

The a lphabet ica l  wh i te  page p o r t i o n  o f  the d i r e c t o r y  i s  produced 

pursuant t o  the d i c t a t e s  o f  the Commission. (Tr.16) Commission Rule 

25-4.40 e n t i t l e d  "Telephone D i r e c t o r i e s ;  D i rec to ry  Assistance" requ i res  

t h a t  the wh i te  pages and the  i n fo rma t i ona l  pages a t  the f r o n t  o f  such 

d i r e c t o r y  be publ ished f o r  the  b e n e f i t  o f  the pub l i c .  (Tr.40) The 

Commission r u l e  requi res,  among o the r  matters,  t h a t  the  co~r~panies 

pub1 i s h  a1 phabet ica l  l i s t i n g s ,  p rov ide  c a l l  i n g  i n s t r u c t i o n s ,  descr ibe 

the  c a l l i n g  scope and p r i n t  the Commission's address and telephone 

number. ( I d .  The fo rego ing  requirement r e s u l t s  i n  regu la ted  expenses - 
being i ncu r red  i n  t he  p r o d l ~ c t i o n  o f  the  wh i te  page d i r e c t o r y .  (Tr.16) - .- 



The e f fec t  of the proposed r u l e  (25-4.405) and the  corresponding 

improper i n t e r p r e t a t i o n  o f  Sect ion 364.037 i s  t o  reduce the  gross 

p r o f i t  received from d i r e c t o r y  a d v e r t i s i n g  by i n c l  ud i  ng regu la ted  wh i te  

page expenses which are p rope r l y  recoverable from the  ratepayer.  

(Tr.41) These regu la ted  expenses have no r e l a t i o n s h i p  t o  ye1 low pages 

o r  d i r e c t o r y  adve r t i s i ng .  (Tr.27) 

Commission Rule 25-4.405 f i r s t  def ines how the  f a c t o r s  f o r  

customer growth and the  customer p r i c e  index w i l l  be computed. (A.5) 

GTFL has no o b j e c t i o n  t o  t h i s  process. The r u l e  then i n  subsect ion ( g )  

de f ines  d i r e c t o r y  a d v e r t i s i n g  expenses t o  i n c l  ude expenses i ncu r red  i n  

f u r n i s h i n g  d i r e c t o r i e s .  (A.6) It i s  on ly  t h i s  aspect o f  the  r u l e  

which GTFL takes except ion to.  

The e f f e c t  o f  i n c l u d i n g  regu la ted  wh i te  page expenses i n  the  

determinat ion o f  gross p r o f i t  i s  t o  reduce the amount, i f  any, which 

f lows t o  the shareholder as an i n c e n t i v e  as requ i red  by s ta tu te .  The 

f o l l o w i n g  example demonstrates t h i s  r e s u l t .  Case A inc ludes  regu la ted  

wh i te  page expenses i n  the  c a l c u l a t i o n  o f  gross p r o f i t  w h i l e  Case B 

does not. 
CASE A CASE B 

D i r e c t o r y  A d v e r t i s i n g  Revenues $10,000,000 $10,000,000 

D i r e c t o r y  Adve r t i s i ng  Expense < 4,000,000> < 4,000,000> 
White Pages Expense < 500,000> - - - 
Gross P r o f i t  $ 5,500,000 $ 6,000,000 
1982 Trended Gross P r o f i t  lo < 4,500,000> < 4,500,000> 
I n c e n t i v e  Aniount l1 $ 1,000,000 $ ~ , 5 ~ 0 , ~ ~ 0  

lo The 1982 Trended Gross P r o f i t  i s  the amount u t i l i z e d  t o  o f f s e t  
l o c a l  ra tes .  

l1 The i n c e n t i v e  amount represents the d o l l a r s  which go t o  non- 
regu l  a ted  operat ions. 



As can be seen the  i n c l u s i o n  o f  regu la ted  wh i te  page expenses 

reduces gross p r o f i t  and the  i n c e n t i v e  amount. 

The S t a f f  o f  the  Commission g ives two reasons f o r  i n c l u d i n g  wh i te  

page expenses i n  t he  computation o f  gross p r o f i t .  F i r s t ,  i t was 

S t a f f ' s  be1 i e f  t h a t  companies cou ld  no t  separate o u t  the cos ts  o f  

pub l i sh ing  the wh i te  pages from the  ye l l ow  pages. (Tr.15) Therefore, 

t h e  S t a f f  thought i t  was expedient t o  i nc lude  a l l  cos ts  even though i t 

i s  recognized t h a t  wh i te  page expenses are a  regu la ted  f u n c t i o n  and the  

s t a t u t e  does no t  make any p r o v i s i o n  f o r  i n c l u d i n g  wh i te  page expenses 

i n ca l  c u l  a t i  ng gross p r o f i t .  (Tr.  15,16) The evidence o f  record  

revea ls  t h a t  GTFL and Un i ted  can separate wh i te  page expenses from 

y e l l o w  page expenses. (Tr.22,42) The S t a f f  witness agreed t h a t  i f  the 

expenses coul d  be separated, i t woul d  e l  i m i  nate t h i s  concern. (Tr .  16, 

18) Second, S t a f f  does no t  want t o  ge t  invo lved  i n  u t i l i z i n g  an 

a1 1  oca t ion  method01 ogy t o  separate wh i te  page from ye1 1  ow page expense. 

(Tr.18) The s t a t e d  reason f o r  no t  want ing t o  u t i l i z e  an a l l o c a t i o n  

methodology i s  t h a t  the  S t a f f  does no t  want t o  review a  methodology f o r  

each company. ( I d .  ) 



111. SUMMARY OF ARGUMENT 

It i s  GTFL's p o s i t i o n  t h a t  Sect ion 364.037 does no t  permi t  the 

i n c l u s i o n  o f  wh i te  page expenses i n  the cotr~putat ion o f  the amount o f  

gross p r o f i t  der ived from d i r e c t o r y  a d v e r t i s i n g  which i s  a1 l oca ted  

between reg l l la ted  and nonregulated operat ions. The a r g ~ ~ m e n t  s e t  f o r t h  

he re in  demonstrates t h a t  the Commission ' s  i n t e r p r e t a t i o n  o f  Sect ion 

364.037 i s  con t ra ry  to:  1) t h e  p l a i n  language and meaning o f  the  

s ta tu te ;  2) t h i s  Cour t ' s  own i n t e r p r e t a t i o n  o f  Sect ion 364.037; 3)  t h e  

l e g i s l a t i v e  h i s t o r y  o f  the s ta tu te ;  4) c o n s t i t u t i o n a l  requirements; 5) 

canons of s t a t u t o r y  cons t ruc t ion ;  and 6 )  the  evidence o f  record. 



I V .  ARGUMENT 

A. Sec t i on  364.037 does n o t  p e r m i t  t h e  
i n c l u s i o n  o f  w h i t e  page expenses 
i n  t h e  c a l c u l a t i o n  o f  gross p r o f i t  
f r om d i r e c t o r y  a d v e r t i s i n g  as s e t  
f o r t h  i n  C o m i s s i o n  Ru le  25-4.405. 

P r i o r  t o  t he  enactment o f  Sec t i on  364.037 i n  1983, the Commission 

took a l l  t he  p r o f i t  f rom d i r e c t o r y  a d v e r t i s i n g  t o  produce a subsidy 

which was used t o  o f f s e t  l o c a l  r a t e  increases. However, t h e  

a b i l i t y  t o  make t h i s  adjustment was chal lenged by Southern Be1 1 be fo re  

t h e  Supreme Cour t  i n  1983. I n  o rder  t o  r e c t i f y  t h i s  s i t u a t i o n ,  

l e g i s l a t i o n  was passed t o  e s t a b l i s h  a formula f o r  d i v i d i n g  d i r e c t o r y  

a d v e r t i s i n g  p r o f i t s  between r e g u l a t e d  and nonregulated opera t ions .  

A f t e r  Sec t i on  364.037 was enacted, t h i s  Cour t  dismissed the  d i r e c t o r y  

p o r t i o n  o f  Southern B e l l ' s  appeal as be ing  moot pursuant  t o  t h e  

agreement o f  a1 1 p a r t i e s .  Southern Be1 1 Telephone and Telegraph 

Con~pany v. F l o r i d a  P u b l i c  Serv ice  Commission, 443 So.2d 92, 94 (F la .  

1983). I n  d ismiss ing  t he  d i r e c t o r y  a d v e r t i s i n g  issue, t h i s  Cour t  noted 

t h a t  "We agree t h a t  t he  yel low-pages i ssue  has been s e t t l e d  by t h e  

l e g i s l a t u r e . .  ." 443 So.2d a t  94. Therefore,  the j u r i s d i c t i o n  o f  t he  

Commission t o  i n c l u d e  d i r e c t o r y  a d v e r t i s i n g  expenses i s  c o n t r o l  l e d  by 

t h e  p r o v i  s i  ons o f  Sec t i on  364.037. 

I n  t h e  r u l e  on appeal, t h e  s u b j e c t  mat te r  concerns how t h e  

Commission can cons ider  d i  r e c t o r y  a d v e r t i s i n g  f o r  ratemaki ng purposes. 

S ince t he  L e g i s l a t u r e  has seen f i t  t o  a c t  i n  t h i s  area, t he  Commission 

possesses expl  i c i  t s t a t u t o r y  a u t h o r i t y  as recognized by t h i s  Court .  

'* Testimony o f  Commissioner Susan Leisner ,  A p r i l  13, 1983, 
be fo re  t he  Subcommittee on Regulated I n d u s t r i e s  and L icens ing .  



However, t h a t  a u t h o r i t y  i s  l i m i t e d  t o  the  terms o f  t he  s ta tu te .  It i s  

a  c a r d i n a l  p r i n c i p l e  o f  r e g u l a t o r y  law t h a t  t h e  P u b l i c  Serv ice  

Commission's "powers and d u t i e s  a re  on l y  those i n f e r r e d  express ly  o r  

i m p l i e d  by statute. . .and any reasonable doubt as t o  t he  ex is tence  o f  a  --- 
p a r t i c u l a r  power o f  t h e  Commission must be reso l ved  aga ins t  it." 

Department o f  T ranspo r ta t i on  v. Mayo, 354 So.2d 359, 361 (F la .  1977). 

Accord. C i t v  o f  West Palm Beach v. F l o r i d a  P u b l i c  Serv ice  Commission. 

224 So.2d 322 (F la .  1969) and City o f  Cape Coral  v. GAC U t i l i t i e s ,  Inc.  

o f  F l o r i d a ,  281 So.2d 493 (F la .  1973). 

The Commission has taken t h e  p o s i t i o n  t h a t  Sec t ion  364.037 

au tho r i zes  t he  i n c l  us i on  o f  w h i t e  page expenses when de te rmin ing  gross 

p r o f i t .  However, Sec t ion  364.037 makes abso lu te l y  no mention o f  w h i t e  

page expenses anywhere i n  t he  s t a t u t e .  The s t a t u t e  on ly  speaks t o  

d i r e c t o r y  a d v e r t i s i n g  revenues and t he  expenses assoc ia ted  therewi th .  - 
Nowhere i s  permiss ion g iven  t o  i n c l u d e  w h i t e  page expenses i n  computing 

gross p r o f i t .  Yet, t h a t  i s  e x a c t l y  what the  Commission r u l e  does. 

The Comniission's i n t e r p r e t a t i o n  runs a fou l  o f  a1 niost every canon 

o f  s t a t u t o r y  c o n s t r u c t i o n  and r u l e  p e r t a i n i n g  t o  t he  enactment o f  

s t a t u t e s .  I n  add i t i on ,  t he  Commission's r u l e  ignores  t h i s  C o u r t ' s  own 

i n t e r p r e t a t i o n  o f  Sec t i on  364.037 when the  d i r e c t o r y  a d v e r t i s i n g  i ssue  

was dismissed as moot f rom Southern Be1 1  ' s  appeal. I n  d i sm iss ing  t he  

d i r e c t o r y  a d v e r t i s i n g  issue, t h i s  Cour t  i n t e r p r e t e d  Sec t i on  364.037 as 

f 01 1  ows : 

"We agree t h a t  t he  ye1 low-pages 
i ssue  has been s e t t l e d  by the  
1  e g i  s l  a tu re ,  which has determined 



t h a t  investments, revenues, 
exPenses and taxes associated 
w i t h  the  ~ u b l  i c a t i o n  o f  the  vel  low 
pages are proper ly  inc luded i n  a  
telephone u t i l  i ty ' s  ne t  income and 
r a t e  base. See ch. 83-73, $1, Laws 
o f  Fla. T h i s s s u e  i s ,  therefore,  
moot. (Emphasis added) Southern 
B e l l ,  supra, 443 So.2d a t  94. 

'Thus, t h i s  Court opined on the one occasion t h i s  issue was before 

i t  t h a t  only  the expenses associated w i t h  the p u b l i c a t i o n  o f  d i r e c t o r y  

a d v e r t i s i n g  are p e r t i n e n t  t o  the gross p r o f i t  c a l c u l a t i o n  mandated by 

Sect ion 364.037. 

Besides v i o l a t i n g  t h i s  Cour t ' s  own i n t e r p r e t a t i o n  o f  Sect ion 

364.037, the Commission's r u l e  v i o l a t e s  the F l o r i d a  Cons t i t u t i on .  

Sect ion 364.037 i s  e n t i t l e d  "Telephone D i r e c t o r y  Adver t i s ing  Revenues." 

The F l o r i d a  C o n s t i t u t i o n  requ i res  t h a t  the sub jec t  o f  a  s t a t u t e  be 

expressed i n  i t s  t i t l e .  Fla. Const. A r t .  111, Sect ion 6. Furthermore, 

every s t a t u t e  must embrace only  one subject.  The purpose o f  the fo re-  

going c o n s t i t u t i o n a l  requirement i s  t o  pu t  the pub1 i c  on no t i ce  o f  the 

general content  of the s t a t u t e  by reading only  the t i t l e .  Uni ted Gas 

Pipe L ine  Co. v. Bevis, 336 So.2d 560 (Fla. 1976); S ta te  v. McDonald, 

357 So.2d 405 (F la.  1978); and S ta te  v. Pe t ruzze l l  i , 374 So.2d 13 ( F l  a. 

1979). The s t a t u t e  as w r i t t e n  by the L e g i s l a t u r e  and i n t e r p r e t e d  by 

t h i s  Court i s  .in compliance w i t h  the p e r t i n e n t  law. However, when the 

Commission's i n t e r p r e t a t i o n  o f  the s t a t u t e  i s  u t i  1  ized, the s t a t u t e  

f a i l s  the t e s t .  No one reading the t i t l e  would have any i n d i c a t i o n  

t h a t  wh i te  page expenses were involved. Furtherniore, the s t a t u t e  



would embrace two sub jec ts .  Thus, the  Commission's p o s i t i o n  i s  

unreasonable and un lawfu l .  

The p o s i t i o n  of t he  Commission a l s o  v i o l a t e s  severa l  r u l e s  o f  

s t a t u t o r y  cons t ruc t i on .  The Commission took the  p o s i t i o n  a t  t h e  

hea r i ng  t h a t  the  f o l l o w i n g  language from Sec t i on  364.037(3) au tho r i zes  

t he  i n c l u s i o n  o f  w h i t e  page expenses i n t o  the  computation:13 

( 3 )  Fo r  t he  purpose o f  t h i s  sec t ion ,  the 
amount o f  gross p r o f i t  o f  a  company from 
d i r e c t o r y  a d v e r t i s i n g  f o r  the  yea r  1982 i s  the  
ac tua l  gross p r o f i t  de r i ved  from such 
a d v e r t i s i n g  f o r  t h a t  year.  I f ,  however, t h e  
expense t o  a  company t o  f u r n i s h  d i r e c t o r i e s  i n  
1982 exceeded 40 ~ e r c e n t  o f  the  qross revenue 
d e r i  ved from i t s  d i  r e c t o r y  a d v e r t i  s i  ng, the  
1982 l e v e l  o f  gross p r o f i t  s h a l l  be ad jus ted  
t o  r e f l e c t  a  c o s t  o f  40 percen t  o f  i t s  1982 
gross revenue. ( Emphasi s  added ) 

The Comniission takes the  words " f u r n i s h  d i r e c t o r i e s "  t o  au tho r i ze  

t h e  i n c l u s i o n  o f  w h i t e  page expenses. However, such an argument i s  a  

" r e d  h e r r i n g "  f o r  severa l  reasons. F i r s t ,  such a  p o s i t i o n  takes two 

words o u t  o f  c o n t e x t  f rom the  r e s t  o f  the  s ta tu te .  S t a f f  w i tness  L i v -  

i n g s t o n  agrees t h a t  the  s t a t u t e  does n o t  make any ment ion o f  w h i t e  page 

expenses. (Tr.15) The r e s t  o f  t he  s t a t u t e  r e f e r s  e x p l i c i t l y  t o  d i r ec -  

t o r y  adve r t i s i ng .  Therefore,  when t he  term d i r e c t o r y  i s  used i t  r e f e r s  

t o  d i r e c t o r y  expense as t h a t  assoc ia ted  w i t h  ' d i r e c t o r y  a d v e r t i s i n g .  

Where t h e  enumeration o f  s p e c i f i c  i tems i s  f o l l owed  by a  general  

phrase, the  general phrase w i l l  be const rued t o  r e f e r  t o  t he  same k i n d  

o f  i tems as those s p e c i f i c a l l y  enumerated. A rno ld  v. Shumpert, 217 

a l 3  GTFL w i l l  d iscuss i n  Subsect ion I V ( B ) ,  i n f r a ,  why t h i s  pos i -  
t i o n  on behal f  of the Commission i s  a l s o  a  b l a t a n t v i o l a t i o n  o f  t he  
l e g i s l a t i v e  i n t e n t  behind t h i s  r u l e .  



So.2d 116, 119 (F la.  1968) and C h i l d r e n ' s  Bootery v. Sutker, 91  Fla. 

60, 107 So.345, 347 (1926). Second, an in fe rence o r  i m p l i c a t i o n  cannot 

be s u b s t i t u t e d  f o r  the  c l e a r  expression o f  the s ta tu te .  C a r l i l e  v. 

Game and Fresh Water F i s h  Commission, 354 So.2d 362, 364 (F la.  1978). 

F i n a l l y ,  the  p o s i t i o n  o f  the Commission v i o l a t e s  the maxim t h a t  a 

phrase i n  a s t a t u t e  cannot be read i n  i s o l a t i o n .  Un i ted  Sta tes  v. 

Alexander, 602 F.2d 1228. A thorough reading o f  the s t a t u t e  revea ls  

t h a t  the phrase r e l i e d  upon by the Commission comes i n t o  p lay  on ly  upon 

the  happening o f  c e r t a i n  events. GTFL wi tness Johnson t e s t i f i e d  dur ing  

cross-examinat ion t h a t  the above quoted phrase does no t  even come i n t o  

p l a y  unless the d i r e c t o r y  a d v e r t i s i n g  expense i n  1982 exceeded f o r t y  

percent  o f  gross revenue der ived  from d i r e c t o r y  adver t i s ing .  (Tr.34) 

I n  such a s i t u a t i o n ,  the  1982 l e v e l  o f  gross p r o f i t  i s  ad jus ted  t o  

r e f l e c t  a cos t  o f  f o r t y  percent o f  1982 gross revenues from d i r e c t o r y  

adve r t i s i ng .  Therefore, i f  the d i r e c t o r y  a d v e r t i s i n g  expense i n  1982 

does no t  exceed f o r t y  percent of gross revenues, the sub jec t  language 

re1  i e d  upon by the Commission w i l l  never have any a p p l i c a b i l i t y  t o  a 

gross p r o f i t  c a l c u l a t i o n  t o  the end o f  time.14 

Sec t ion  1 o f  the s t a t u t e  s ta tes  t h a t  actual  gross p r o f i t  from 1982 

". ..from d i r e c t o r y  adver t is ing. .  ." s h a l l  be inc luded i n  earnings f o r  

ratemaking as adjusted f o r  customer growth and CPE changes. White page 

expense has no a p p l i c a b i l i t y  and i s  no t  mentioned. The Commission's 

r u l e  v i o l a t e s  the express terms o f  the s t a t u t e  and should be reversed. 

l 4  This  p r o v i s i o n  was placed i n  the s t a t u t e  t o  increase the 1982 
base gross p r o f i t  l e v e l  i f  the expenses were excessive i n  1982. 



B. The Comnission's I n t e r p r e t a t i o n  
o f  Sec t i on  364.037 i s  c o n t r a r y  
t o  t he  l e g i s l a t i v e  h i s t o r y  o f  
t h e  s ta tu te .  

Sec t i on  364.037 was enacted t o  p rov ide  t he  Commission w i t h  

exp l  i c i  t a u t h o r i t y  t o  make a  d i r e c t o r y  a d v e r t i s i n g  adjustment and t o  

p rov ide  t he  u t i l i t i e s  w i t h  an i n c e n t i v e  t o  s e l l  a d d i t i o n a l  d i r e c t o r y  

adve r t i s i ng ,  by a1 1  owing a  c e r t a i n  p o r t i o n  o f  the  incrementa l  a~iiount 

f rom the  a d d i t i o n a l  sa les t o  be a1 1  ocated t o  nonregul a t e d  operat ions.  

(A.10) Th is  l e g i s l a t i o n  came f rom the  Commission and was in tended t o  

p rov ide  a  method o f  "shar ing"  revenues der ived  f rom d i r e c t o r y  

a d v e r t i s i n g  between t h e  ra tepayer  and t he  sharehol der. l5 The S t a f f  

r e p o r t  f rom the  Committee on Regulated I n d u s t r i e s  and L i cens ing  on t h i s  

l e g i s l a t i o n  s t a t e s  as f o l l ows :  

The method f o r  a1 1  o c a t i  ng d i  r e c t o r y  revenues 
a l l o w s  conipanies t o  share i n  t he  p r o f i t s .  
Under t he  proposal ,  t he  commission w i l l  
con t i nue  t o  i n c l u d e  i n  t he  r a t e  base an amount 
equal t o  ac tua l  1982 gross p r o f i t s  p l us  a  
growth f a c t o r  based on t he  consumer p r i c e  index 
and customer growth. Gross p r o f i t s  above t h i s  
amount w i l l  n o t  be i nc l uded  i n  t he  r a t e  base, 
and t he  company w i l l  be ab le  t o  use it i n  any 
nianner they choose. (A. 10)  

Thus, the  d i r e c t  i n t e n t  o f  t he  L e g i s l a t u r e  was t o  a1 low a  p o r t i o n  

o f  these revenues t o  go t o  t he  Conipany as an i n c e n t i v e  t o  s e l l  more 

a d v e r t i s i n g .  Under t he  Commission's i n t e r p r e t a t i o n  o f  t he  s ta tu te ,  t he  

amount t h e  Company can keep i s  s u b s t a n t i a l l y  reduced.16 The 

l5 Testimony o f  Greg Krasovsky, Assoc ia te General Counsel f o r  t h e  
Commission, A p r i l  20, 1983, b e f o r e  t he  Committee on Regulated Indus- 
t r i e s  and L icens ing.  

l6 The revenue impact  i s  demonstrated on page 7, here in ,  supra. 



Comnission accompl i shes  t h i s  r e s u l t  by imput ing  w h i t e  page expenses 

which have no th ing  t o  do w i t h  t he  p r o v i s i o n  o f  d i r e c t o r y  adve r t i s i ng .  

Nowhere i n  t h e  b i l l  i s  w h i t e  page expense discussed. I n  f a c t ,  t he  

oppos i te  i s  t rue .  Again, t he  S t a f f  r e p o r t  f o r  t he  F u l l  Committee on 

Regulated I n d u s t r i e s  and A f f a i r s  s t a t e s  as f o l l ows :  

The PSC i nc l udes  t he  revenues, investment and 
assoc ia ted  cos t s  o f  d i r e c t o r y  a d v e r t i s i n g  i n  a  
t e l e ~ h o n e  com~anv ' s  n e t  o ~ e r a t i n q  income and . " 

r a t e '  base when s e t t i n g  ra tes .  southern Be1 1  has 
appealed t h e  i n c l u s i o n  o f  d i r e c t o r y  revenues i n  
t he  r a t e  base a l l e g i n g  t h a t  t he  commission has 
exceeded i t s  j u r i s d i c t i o n .  The case i s  c u r r e n t l y  
pending be fo re  t he  Supreme Court .  (A.9) 

'Thus, t he  L e g i s l a t u r e  c l e a r l y  understood t h a t  on l y  "assoc ia ted  

cos t s  o f  d i r e c t o r y  a d v e r t i s i n g "  were p e r t i n e n t  and u t i l i z e d  by t he  

Commission when t h e  s t a t u t e  was enacted. The L e g i s l a t u r e  never made 

any ment ion o f  i n c l u d i n g  t he  expenses assoc ia ted  w i t h  t he  w h i t e  page 

d i r e c t o r y .  

The Cour t  should a l s o  be aware t h a t  t he  language which t he  

Commission r e l i e s  on i n  S e c t i o n  364.037(3) t o  w i t :  "If, however, t he  

expense t o  t he  Company t o  f u r n i s h  d i r e c t o r i e s . .  ." was t he  e x p l i c i t  

s u b j e c t  o f  an amendment be fo re  t he  Subcomiii t t e e  on Regulated I n d u s t r i e s  

and L i cens ing  on A p r i l  13, 1983. P r i o r  t o  A p r i l  13, 1983, t he  word 

"pub l i sh "  was used i n  t h i s  p o r t i o n  o f  t he  s t a t u t e  i ns tead  o f  t he  word 

" fu rn ish . "  (A.22,23) I n  e x p l a i n i n g  t he  change i n  words, t he  l e g i s l a -  

t i v e  h i s t o r y  f rom t h e  hear ing  h e l d  on A p r i l  13, 1983, i s  as f o l l ows :  



On page 2, s t r i k e  p u b l i s h  and i n s e r t  f u rn i sh .  
B a s i c a l l y  a  t e c h n i c a l  amendment. Any ques t ions?  
Any ob jec t i ons?  On page 2, 1  i n e  23, s t r i k e  
p u b l i s h  and i n s e r t  f u r n i s h .  Any o b j e c t i o n  t o  
t he  amendment? On page 2, 1  i n e  26, s t r i k e  
pub1 i sh ing .  Any o b j e c t i o n  t o  the amendment? 
Again, t h a t ' s  a  t echn i ca l  amendment. It j u s t  
encompasses a1 1  the  costs .  

It i s  obvious t h a t  t he  L e g i s l a t u r e  wanted t o  capture a l l  the  

expenses assoc ia ted  w i t h  the  p r o v i s i o n i n g  o f  d i r e c t o r y  a d v e r t i s i n g  by 

t h i s  t echn i ca l  language change. However, i t i s  e q u a l l y  c l e a r  t h a t  

t he re  was no i n t e n t  t o  i n c l u d e  wh i t e  page expenses. Indeed, i f  t h a t  

was i n t e n t  o f  the L e g i s l a t u r e  t h e i r  t echn i ca l  language amendment would 

have inc luded  w h i t e  page expenses. It d i d  not. 

The Commission cannot d i s rega rd  the  p l a i n  language o f  the s t a t u t e  

and the  i n t e n t  o f  t he  L e g i s l a t u r e  i n  promulgat ing a  r u l e  based upon a  

s p e c i f i c  s t a tu te .  The s t a t u t e  must be const rued t o  g i ve  e f f e c t  t o  the 

i n t e n t i o n  o f  the  L e g i s l a t u r e .  City o f  Tampa v. Thatcher Glass Co,rp., 

445 So.2d 578 (F la .  1984). 

I n  add i t i on ,  when a  word has bo th  a  common and t echn i ca l  meaning, 

t h e  Cour t  must g i v e  i t  t h e  i n t e r p r e t a t i o n  which i s  i n  accord w i t h  

i n t e n t  o f  the L e g i s l a t u r e .  Fur ther ,  the  con tex t  i n  which the word was 

used may be consu l ted  t o  a s c e r t a i n  t he  sense i n  which t he  L e g i s l a t u r e  

used t h e  word. City o f  Tampa, supra a t  579, c i t i n g  Southern B e l l  

Telephone and Telegraph Co. v. PIAlemberte, 39 F la .  25, 39, 21  So. 570, 

572 (1897). The l e g i s l a t i v e  i n t e n t  i s  the "po les ta r "  by which the  

Cour t  must be guided i n  i n t e r p r e t i n g  s t a t u t o r y  p rov i s i ons .  Parker  v. 

State,  406 So.2d 1089, 1092 (F la .  1982). 



I n  t h i s  case, the phrase " f u r n i s h  d i r e c t o r i e s "  has a  technical  

~iieaning since i t  r e f e r s  t o  the cos t  associated w i t h  d i r e c t o r y  adver t is -  

ing. The i n t e n t  by which the Court must be guided i s  the des i re  o f  the 

Leg is la tu re  t o  c reate  a  s i t u a t i o n  where d i r e c t o r y  adver t i s ing  revenues 

could be used as a  subsidy t o  reduce l o c a l  rates, wh i le  c rea t ing  an 

i n c e n t i v e  t o  the companies t o  s e l l  more adver t is ing .  This i ncen t i ve  i s  

important  because i f  more a d v e r t i s i n g  i s  sold, the amount ava i l ab le  t o  

o f f s e t  l o c a l  ra tes  i s  increased. Only a  small p o r t i o n  o f  the increase 

goes t o  the  nonregulated operat ions o f  the Company. 

The Connnission's r u l e  a r b i t r a r i l y  reduces and i n  some cases 

e l im inates  the i ncen t i ve  contrary t o  the i n t e n t  o f  the Leg is la tu re  and 

the  p l a i n  language o f  the s ta tu te .  I n  add i t ion ,  the Commission's 

i n t e r p r e t a t i o n  ignores the h i s t o r y  and reason f o r  the enactment o f  the 

s ta tu te .  The decis ion o f  the Commission must be reversed. 

C. The Comiss ion ' s  s ta ted  reason 
f o r  i n c l u d i n g  wh i te  page expenses 
i s  l e g a l l y  i n s u f f i c i e n t .  

The Commission's testimony i n  t h i s  proceeding reveals t h a t  the 

reason f o r  i n c l u d i n g  whi te page expenses i s  the Commission S t a f f ' s  

des i re  t o  avoid an a l l o c a t i o n  process t o  separate whi te page costs from 

d i r e c t o r y  adver t i s ing  costs. l7 The S t a f f  does not  want t o  become 

invo lved i n  the a l l o c a t i o n  process. The S t a f f  does not  want t o  go out  

and review method01 ogies f o r  each company t o  accompl i sh the a1 1  ocat ion. 

(Tr.18) 

l7 G'rFL notes t h a t  t h i s  i s  not  a  v a l i d  concern f o r  Un i ted  and 
GTFL since separate b i l l s  can be provided t o  the  Connnission. (Tr.22,42) 



What the  Comii ission des i res  t o  do, and what i t does no t  des i r e  t o  

do, i s  n o t  a  v a l i d  reason t o  m i s i n t e r p r e t  a  s ta tu te .  The s t a t u t e  was 

c rea ted  by the  L e g i s l a t u r e  t o  accompl ish c e r t a i n  goals  and the  Commis- 

s i o n  cannot subver t  t h a t  i n t e n t  because o f  a  r e s u l t  which t he  Commis- 

s i o n  does n o t  l i k e .  GTFL submits t h a t  the  recen t  h o l d i n g  o f  the  U n i t e d  

S ta tes  Supreme Cour t  r ega rd ing  t h e  "Gram-Rudman-Holl i ngs  Ac t "  i n  

Bowsher v. Synar, 55 L.W. 5064, No. 85-1377 ( J u l y  7, 1986) i s  d i r e c t l y  

on p o i n t  t o  t h e  i s sue  r a i s e d  i n  t h i s  appeal. I n  s t r i k i n g  down the  

automat ic  d e f i c i t  r e d u c t i o n  p r o v i s i o n  o f  the ac t ,  the  Cour t  s ta ted :  

No one can doubt t h a t  Congress and t he  
P res iden t  a re  con f ron ted  w i t h  f i s c a l  and 
economic problems o f  unprecedented magnitude, 
b u t  ' t h e  f a c t  t h a t  a  g iven  law o r  procedure i s  
e f f i c i e n t ,  convenient,  and use fu l  i n  f a c i l i -  
t a t i n g  f u n c t i o n s  o f  government, s tand ing  alone, 
w i l l  n o t  save i t  i f  i t  i s  c o n t r a r y  t o  t he  
C o n s t i t u t i o n .  Convenience and e f f i c i e n c y  are 
n o t  the  p r imary  ob jec t i ves - -o r  the  ha l lmarks--of  
democrat ic government.. . ' 55 L.W. a t  5070. 

The same r e s u l t  i s  d i r e c t l y  a p p l i c a b l e  t o  the  f a c t s  o f  t h i s  case. 

The des i re  o f  the  Commission t o  avo id  a c e r t a i n  a l l o c a t i o n  procedure 

w i l l  n o t  be s u f f i c i e n t  j u s t i f i c a t i o n  t o  ignore  the  p l a i n  larrguage o f  a  

s t a t u t e .  The Commission's r u l e  should be reversed i n  regard  t o  the  

requi rement  t h a t  w h i t e  page expenses be i nc l uded  i n  t he  computat ion o f  

gross p r o f i t .  



V. CONCLUSION 

Commission Rule 25-4.405 i s  an attempt by the Commission t o  

mechanize the prov is ions  o f  Sect ion 364.037, t o  produce a  cons i s ten t  

ratemaking adjustment concerning the a l l o c a t i o n  o f  d i r e c t o r y  adver t i s -  

i ng revenues between regu la ted  and nonregulated operat ions f o r  a1 1  

telephone u t i l i t i e s  i n  the State. However, i n  promulgat ing i t s  r u l e  

the  Commission u n l a w f u l l y  took regulated wh i te  page expenses t o  skew 

upward the amount o f  revenues regu la ted  operat ions would rece ive  from 

d i r e c t o r y  adver t i s ing .  This  ac t i on  o f  the Commission i s  improper and 

unlawful  because Sect ion 364.037 does not  permi t  the i n c l  us ion  o f  wh i te  

page expenses i n t o  the computation mandated by s ta tu te .  Subsection ( 3 )  

o f  Commission Rule 25-4.405 should be he ld  t o  be vo id  and t h i s  case 

remanded t o  the Commission w i t h  i n s t r u c t i o n s  t o  remove wh i te  page 

expenses from any computation o f  gross p r o f i t .  

Respect fu l l y  submitted t h i s  the 21st  day o f  Ju ly ,  1986. 
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