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I. INTRODUCTION 

Appel 1  an t ,  General Telephone Company o f  F l  o r i  da (he re i  naf  t e r  

r e f e r r e d  t o  as "GTFL" 1 responds he re in  t o  the  major arguments presented 

by the  Appellees, F l o r i d a  Publ i c  Serv ice Commission ( h e r e i n a f t e r  

r e f e r r e d  t o  as "FPSC" o r  "Commission") and C i t i z e n s  o f  the S ta te  o f  

F l o r i d a  (he re i  n a f t e r  r e f e r r e d  t o  as "Publ i c  Counsel " ) i n  t h e i r  

r espec t i ve  b r i e f s . l  The f a c t  t h a t  GTFL does no t  respond t o  any 

p a r t i c u l a r  p o i n t  conta ined i n  Appel 1  ee ' s  B r i e f s  shoul d  no t  be construed 

as a  concession thereto.  Rather, such a  s i t u a t i o n  i s  an i n d i c a t i o n  

t h a t  f u r t h e r  d iscussion i s  no t  warranted and GTFL's I n i t i a l  B r i e f  

should be consul ted f o r  Appel l a n t ' s  p o s i t i o n .  

The basic  i ssue presented i n  t h i s  appeal i s  whether t he  FPSC 

exceeded i t s  a u t h o r i t y  i n  promulgat ing a  r u l e ,  which inc ludes  wh i te  

page d i r e c t o r y  expense, t o  reduce the  amount o f  any i n c e n t i v e  monies 

which go t o  a  u t i l i t i e s  shareholders pursuant t o  Sec t ion  364.037 F la .  

S t a t .  ( 1 9 8 5 ) . ~  GTFL contends t h a t  the Commission's r u l e  goes beyond 

and i s  i n  c o n f l i c t  w i t h  the  s p e c i f i c  g ran t  o f  s t a t u t o r y  a u t h o r i t y  

enacted by the  l e g i s l a t u r e  t o  con t ro l  t h i s  s i t u a t i o n .  As such, the  

Commission's r u l e  i s  nu1 1  and vo id  as an i n v a l i d  exerc ise  o f  delegated 

1  eg i  s l a t i v e  a u t h o r i t y .  

The Cour t  should consider  the  f o l l o w i n g  as i t  reaches a  dec is ion  

i n  t h i s  proceeding. GTFL presented i t s  I n i t i a l  B r i e f  based on the  

GTFL w i l l  c i t e  t o  the  respec t ive  b r i e f s  o f  the  FPSC and 
Pub l i c  Counsel as f o l l ows :  "FPSC B r i e f  a t  - " and "PC B r i e f  a t  - ." 

A l l  f u r t h e r  references are t o  F l a .  S ta t .  (1985) unless other-  
w i  se i ndicated. 



argument t h a t  t he  Commission's r u l e  was con t ra ry  t o  the  l e g i s l a t i v e  

h i s t o r y ,  i n t e n t  and the  p l a i n  language o f  Sect ion 364.037. The 

Commission has a l l  b u t  ignored any reference o r  argument regard ing the  

h i s t o r y  o f  t h i s  s t a t u t e  as i t  came i n t o  being i n  t he  h a l l s  o f  the  

Cap i to l  .j I n  regard t o  the p l a i n  language o f  the s ta tu te ,  the  FPSC 

makes the f o l  1  owing charge aga ins t  GTFL ' s  I n i  ti a1 B r i e f  : 

By seeking t o  focus on ly  on t h e  sub jec t  mat te r  o f  
t he  1  eg i  s l  a t i o n ,  d i r e c t o r y  adve r t i s i ng ,  General 
a t tempts t o  make the s t a t ~ ~ t e  say t h a t  on ly  those 
expenses associated w i t h  d i r e c t o r y  a d v e r t i s i n g  
should be inc luded i n  the  gross p r o f i t  c a l c u l a t i o n .  
(FPSC b r i e f  a t  13, emphasis added) 

GTFL i s  cur ious  where i t  i s  supposed t o  focus i t s  a t t e n t i o n  i n  an 

appeal concerni  ng the  Commission ' s  m i s i n t e r p r e t a t i o n  and unlawfu l  

a m o d i f i c a t i o n  o f  a  s ta tu te ,  i f  no t  on the  ac tua l  language and the  

1  e g i s l a t i  ve h i  s t o r y  o f  the  s ta tu te .  

GTFL submits t h a t  the above quote from the  Commission's Answer 

B r i e f  sums up the  admi t ted ly  opposi te  p o s i t i o n s  o f  the  Appe l lan t  and 

Appel lees as presented t o  t h i s  Court. GTFL has focused on the ac tua l  

s t a t u t e  i t s e l  f. Appel lees  have presented var ious arguments which do 

no t  answer GTFL1s I n i t i a l  B r i e f .  

GTFL notes t h a t  Pub1 i c  Counsel d i d  devote one-ha1 f page t o  . - 
t h i s  t o p i c  i n  i t s  Answer B r i e f .  PC B r i e f  a t  22. 



I I. SLIMMARY OF ARGUMENT 

GTFL's p o s i t i o n  i n  t h i s  case i s  s imple and s t r a i g h t f o r w a r d .  

S e c t i o n  364.037 i s  t he  so le  a u t h o r i t y  under which t he  Commission can 

make a  d i r e c t o r y  a d v e r t i s i n g  adjustment and such s t a t u t e  does no t  a l l o w  

t h e  i n c l u s i o n  o f  w h i t e  page d i r e c t o r y  expenses t o  reduce t he  amount o f  

i n c e n t i v e  monies which t he  l e g i s l a t u r e  decreed shou ld  go t o  t he  

u t i l i t y ' s  shareholders.  Q u i t e  s imply,  i t  i s  GTFL's p o s i t i o n  t h a t  a  

p l a i n  read ing  o f  t he  s t a t u t e  r e q u i r e s  the  conc lus ion  t h a t  w h i t e  page 

expenses a re  beyond t he  scope o f  t he  s t a t u t e a 4  

The FPSC and P u b l i c  Counsel have presented var ious  arguments which 

a t tempt  t o  s h i f t  t h e  focus f rom t h e  l e g a l  arguments presented by 

Appe l lan t .  F i r s t ,  GTFL w i l l  demonstrate h e r e i n  t h a t  t he  s u b s t a n t i a l  

r e l i a n c e  o f  t he  Commission and P u b l i c  Counsel on General Telephone 

Company v. F l o r i d a  P u b l i c  Se rv i ce  Commission, 446 So.2d 1063 (F la .  

1984) i s  misplaced. Therefore,  Appe l l ee ' s  a r b i t r a r y  and c a p r i c i o u s  

rev iew standard i s  no t  r e l e v a n t  t o  t he  f a c t s  o f  t h i s  case. Second, 

GTFL w i l l  r e f u t e  t he  con ten t i on  t h a t  364.037 i s  a  general  s t a t u t e  which 

g i ves  t he  Commission d i s c r e t i o n  t o  d i c t a t e  s p e c i f i c  implementat ion 

terms. Th i rd ,  GTFL takes  i s sue  w i t h  t he  a s s e r t i o n  t h a t  t he  l e g i s l a t u r e  

GTFL submits t h a t  t h i s  C o u r t ' s  d ismissa l  o f  t he  d i r e c t o r y  
i s s u e  i n  a  1983 Southern Be1 1  appeal i s  an example o f  GTFL's p o s i t i o n  
here in .  N a t u r a l l y ,  o n l y  t h i s  Cour t  can s t a t e  what i t s  i n t e r n a l  thought  
process was i n  d ismiss ing  t he  i s sue  as moot. However, i t  appears t h a t  
t h e  Cou r t  looked  a t  t he  s t a t u t o r y  language i n  ques t ion  and concluded 
t h a t  o n l y  t he  investments,  revenues, expenses and taxes "assoc ia ted  
w i t h  t h e -  pub1 i c a t i o n  o f  t he  ye1 1  ow pagesi' were appropr ia te .  Southern 
Be1 1  Telephone and Telegraph Co. v. F l o r i d a  Pub1 i c  Se rv i ce  Comni ssion, 
44 So.2d 2. S e  a page d i  r e c t o r y  hav.e n o t h i  ng t o  do w i t h  ' the  ye1 1  ow page d i  r e c t o r y .  



was aware o f  pas t  Commission p r a c t i c e s  a t  t he  t ime t h i s  s t a t u t e  was 

enacted. F i n a l  l y ,  GTFL w i l l  address t he  argument t h a t  t he  Commission's 

r u l e  i s  necessary t o  avo id  undue c ross-subs id iza t ion .  GTFL submits 

t h a t  t h i s  FPSC argument revea ls  why wh i t e  page expenses are i nc luded  i n  

t h e  Commission's r u l e .  The Commission was not  con ten t  w i t h  the  

l e g i s l a t u r e ' s  de te rmina t ion  on t h i s  i ssue  and sought t o  modify t he  

s t a t u t e  w i t h  an unlawfu l  r u l e .  



111. REPLY ARGUMENT 

A. The Commission and P u b l i c  Counsel 
have presented t he  wrong s tandard 
o f  j u d i c i a l  rev iew p e r t a i n i n g  t o  
a d m i n i s t r a t i v e  r u l e s  under t h e  f a c t s  
and circumstances o f  t h i s  case. 

The Commission and P u b l i c  Counsel c i t e  the  Cour t  t o  General 

Telephone Company o f  F l o r i d a  v. F l o r i d a  Pub1 i c  Serv ice  Commission, 446 

So.2d 1063, 1067 (F la .  1984), f o r  t he  p r o p o s i t i o n  t h a t  t he  a p p l i c a b l e  

s tandard o f  rev iew t o  be u t i l i z e d  i n  t h i s  case i s  whether the  r u l e  i s  

reasonably re1 a t e d  t o  the  Commission's enabl i n g  l e g i s l a t i o n  and i s  n o t  

a r b i t r a r y  and cap r i c i ous .  FPSC and PC B r i e f s  a t  6  and 8, r e s p e c t i v e l y .  

Appe l lee 's  r e l i a n c e  on such a u t h o r i t y  i s  n o t  r e l e v a n t  t o  t he  i s sue  

r a i  sed by GTFL. 

I n  t he  GTFL case, supra, t h e  i s sue  concerned t he  Commission's 

adop t ion  o f  a  r u l e  p e r t a i n i n g  t o  paren t  debt  on corpora te  income tax.  

The Commission promulgated t he  r u l e  under i t s  general ru lemaking 

a u t h o r i t y  con ta ined  i n  Sec t i on  350.127(2) which g ives  the  Commission 

power t o  adopt r u l e s  t o  implement any law i t  admin is ters .  The a t t a c k  

on appeal was: ( 1 )  no s u b s t a n t i a l  evidence; and ( 2 )  c o n f i s c a t i o n  o f  

p roper ty .  There was no i s sue  rega rd ing  whether t he  Commission 

m i s i n t e r p r e t e d  a  s p e c i f i c  s t a t u t e .  I n  a f f i r m i n g  t he  Commission, t h i s  

Cour t  he1 d  where t he  agency's ru lemaking a u t h o r i t y  i s  general ,  t he  

r e g u l a t i o n s  w i l l  be sus ta ined  i f  they r e l a t e  t o  the  l e g i s l a t i o n  and a re  

n o t  a r b i t r a r y  and cap r i c i ous .  446 So.2d a t  1067. 

I n  t he  case under review, GTFL i s  n o t  making an i s sue  o u t  o f  a  

" d i s c r e t i o n a r y "  d e c i s i o n  rega rd ing  t he  Commission's general ru lemaki  ng 



powers such as was a t  i ssue  i n  t h e  GTFL case supra. Here, GTFL i s  

a l l e g i n g  t h a t  t he  Commission has a b s o l u t e l y  no a u t h o r i t y  t o  i n c l u d e  

w h i t e  page expenses i n  i t s  r u l e  as a  ma t te r  o f  law, because such a c t i o n  

i s  c o n t r a r y  t o  t he  language o f  a  s p e c i f i c  s t a tu te .  Therefore,  t he  

j u d i c i a l  rev iew standard presented by Appel lees i s  n o t  a p p l i c a b l e  t o  

t h e  f a c t s  o f  t h i s  case. D i s c r e t i o n  i s  n o t  a t  issue. 

The app rop r i a te  a u t h o r i t y  i n  t h i s  s i t u a t i o n  i s  found i n  Dept. o f  

Business Reg. v. S a l v a t i o n  L im i ted ,  Inc., 452 So.2d 65 ( 1 s t  DCA 19841, 

which r e c e n t l y  r e a f f i r m e d  t h e  case law i n  t h i s  s t a t e  rega rd ing  t h e  

s i t u a t i o n  where an agency oversteps i t s  j u r i s d i c t i o n  and promul gates a  

r u l e  which i s  c o n t r a r y  t o  s t a t u t e :  

It i s  ax imo t i c  t h a t  an a d m i n i s t r a t i v e  r u l e  cannot 
en large,  modi fy  o r  contravene the  p rov i s i ons  of a  
s t a t u t e .  Sei t z  v. Duval County School Board, 
366 So.2d 119. 121 (F la .  1 s t  DCA 19/91: S ta te  
Department o f  * ~ e a l  t h  and R e h a b i l i t a t i v e  Serv ices  
v. McTi ue, 387 So.2d 454 (F la .  1 s t  DCA 1980). -?- A  r u  e  w h ~ c h  ~ u r ~ o r t s  t o  do so c o n s t i t u t e s  an , , 
i n v a l i d  exe rc i se  o f  del  eaated l e a i  s l  a t i v e  author-  
i t y .  Nicholas v. ~ a i n w r i ~ h t ,  152 So.2d 458 460 
(F la .  1963). (452 So.2d a t  66) 

I n  t h i s  case, GTFL a l l e g e s  t h a t  t he  Commission has enlarged, 

m o d i f i e d  and contravened t h e  terms o f  Sec t i on  364.037 by i n c l u d i n g  

w h i t e  page expense. I f  GTFL i s  c o r r e c t ,  the  Commission's r u l e  i s  n u l l  

and v o i d  as an i n v a l i d  exe rc i se  o f  de legated a u t h o r i t y .  Grove I s l e ,  

L td .  v. Dept. of Environmental  Regulat ion,  454 So.2d 571, 574 ( 1 s t  DCA 

1984). The a r b i t r a r y  and c a p r i c i o u s  s tandard has no a p p l i c a b i l i t y  t o  

t h i s  case. 



B. Sec t i on  364.037 i s  n o t  a general  
s t a t u t e  which de legates s p e c i f i c  
imp1 ementat i  on i ssues  t o  t h e  
Commission. 

I n  an e f f o r t  t o  b u t t r e s s  i t s  p o s i t i o n  t h a t  t h e  adopt ion  o f  t he  

r u l e  under rev iew was a proper  d i s c r e t i o n a r y  dec i s i on  on beha l f  o f  t he  

Commission, t he  FPSC a l l e g e s  t h a t  t he  f o rmu la t i on  o f  a p r e c i s e  method- 

o logy was l e f t  t o  i t s  a d m i n i s t r a t i v e  e x p e r t i s e  by the  l e g i s l a t u r e .  The 

Commission c i t e s  the  Cou r t  t o  Fogar ty  Bros. Transfer ,  Inc .  v. Boyd, 109 

So.2d 883, 886 (F la .  1959), f o r  the  p r o p o s i t i o n  t h a t  t he  l e g i s l a t u r e  

cannot cover every s p e c i f i c  s i t u a t i o n  which w i l l  be encountered and, as 

a resu l  t, a d m i n i s t r a t i v e  agencies were created. 

The Commission's argument would have g r e a t  appeal i f  t h i s  were 

1982 and the  Southern B e l l  d i r e c t o r y  appeal was pending be fo re  t h i s  

Court .  I n  1982, the l e g i s l a t u r e  had n o t  spoken on t h i s  t o p i c  and t h e  

i m p l i e d  powers o f  t he  Commission presented an argument t h a t  t h e  

adjustment was r e l a t e d  t o  t he  Commission's general powers. The problem 

w i t h  the  Commission's argument i n  t h i s  appeal i s  t h a t  t he  l e g i s l a t u r e  

ac ted  i n  1983 t o  p u t  l e g i s l a t i o n  on t he  books which t o l d  the  Commission 

how t o  s p e c i f i c a l l y  per fo rm t h i s  adjustment.  

Sec t i on  364.037 i s  n o t  a general s t a t u t e .  It goes on a t  l e n g t h  t o  

express e x a c t l y  how the  Commission w i l l  pe r fo rm the  adjustment.  The 

s p e c i f i c  mechanics o f  t he  ad justment  a re  s p e l l e d  o u t  and nowhere i s  

t he  i n c l u s i o n  o f  wh i t e  page expenses mentioned. 

The l e g i s l a t u r e  l e f t  no room f o r  doubt i n  how the  d i r e c t o r y  

adjustment was t o  be performed and t he  "proper  account ing"  t o  be 



u t i l i z e d  as evidenced by t he  step-by-step d e t a i l  i n  t he  s t a t u t e .  The 

1  eg is1  a t u r e  l e f t  t he  Commission w i t h o u t  any d i s c r e t i o n  rega rd ing  

d i r e c t o r y  adjustments and t he  r u l e  enacted i s  con t ra r y  t o  t he  s ta tu te .  

C. The l e g i s l a t u r e  i s  n o t  presumed 
t o  be aware o f  FPSC p a s t  p r a c t i c e s  
under t h e  f a c t s  o f  t h i s  case 
c o n t r a r y  t o  t h e  C o m i  ss i on ' s  
asser t ion .  

The Commission argues t h a t  t h e  l e g i s l a t u r e  was aware o f  t he  

Commission's l o n g  p r a c t i c e  o f  i n c l u d i n g  a1 1  revenues and expenses 

r e l a t i n g  t o  d i r e c t o r i e s ,  bo th  t he  w h i t e  and ye1 low page sect ions,  i n  

s e t t i n g  telephone ra tes .  Therefore,  i t  i s  argued t h a t  w h i t e  page 

expense would have been s p e c i f i c a l l y  excluded by t he  l e g i s l a t u r e  i f  i t  

was n o t  meant t o  be inc luded.  FPSC B r i e f  a t  12-14. Th i s  argument has 

no a p p l i c a b i l i t y  t o  the  f a c t s  o f  t h i s  case. 

The Commission re1 i e s  on S ta te  ex re1  . Szabo Food Serv ice,  Inc.  o f  

N.C. v. Dickinson, 286 So.2d 529, 531 (F la .  1973), f o r  t he  p r o p o s i t i o n  

t h a t  when t he  l e g i s l a t u r e  reenac ts  a  s t a t u t e ,  i t  i s  presumed t o  be 

aware of Commission p a s t  p r a c t i c e s  regard ing  t h a t  s t a tu te .  FPSC B r i e f  

a t  12. S p e c i f i c a l l y ,  t he  Commission s t a t e s  as f o l l ows :  

The l e g i s l a t u r e  i s  presumed t o  be aware o f  t h e  
Commission's long-s tand ing  p r a c t i c e .  Th i s  was 
e s p e c i a l l y  t r u e  i n  l i g h t  o f  i t s  reenactment i n  1980 
o f  Chapter 364, F l o r i d a  S ta tu tes ,  d u r i n g  i t s  sunset 
rev iew o f  s t a t u t e s  govern ing t h e  Commi s s i  on ' s  
p rac t i ces .  ( I d )  

The problem w i t h  t he  Commission's p o s i t i o n  i s  t h a t  Sec t i on  364.037 

was n o t  i n  ex is tence  i n  1980 when t he  sunset rev iew was performed. 

Sec t i on  364.037 was o r i g i n a l l y  enacted i n  1983. How i s  the  l e g i s l a t u r e  



supposed t o  know about a  Commission p r a c t i c e  when t he re  i s  no r e l e v a n t  

s t a t u t e  i nvo l ved?  Based on t he  Szabo case, how i s  the  l e g i s l a t u r e  

supposed t o  ga in  knowledge o f  the  Commission's use o f  a  s t a t u t e  when i t  

has never been reenacted? Furthermore, Szabo does n o t  use t he  term 

"pas t  p r a c t i c e s "  as argued by t he  Commission. GTFL w i l l  l e t  t he  

Supreme C o u r t ' s  op in i on  speak f o r  i t s e l f .  

When the  l e g i s l a t u r e  reenacts  a  s ta tu te ,  i t  i s  
presumed t o  know and adopt the  c o n s t r u c t i o n  p laced 
thereon by t he  S t a t e  t a x  adm in i s t r a to r s .  Ba r r  v. 
Del t a  and Pine Lane Company, 199 So. 2d 2 6 9 7  
(Miss.  1967) ; Na t i ona l  Lead Co. v. Un i ted  States,  
252 U.S. 140. 147. 40 S.Ct. 237. 64 L.Ed. 496 
(1920). (286 ~ o . 2 d  a t  531) (emphasis added) 

GTFL would l i k e  t o  know how t h e  l e g i s l a t u r e  i s  supposed t o  be 

aware o f  t he  Commission's " cons t ruc t i on "  o f  a  s t a t u t e  when i t  was n o t  

i n  ex is tence  i n  1980 when Chapter 364 was reenacted and 364.037 has n o t  

been reenacted s ince  1983. The Commission's argument f a i l s  t o  meet t he  

c r i t e r i a  o f  t h e  Szabo case, supra. 

D. The Commission's undue 
s u b s i d i z a t i o n  argument i s  
c o n t r a r y  t o  t h e  l e g i s l a t i v e  
h i s t o r y  and p l a i n  language 
o f  Sec t i on  364,037, 

A t  pages 14 through 19 o f  i t s  b r i e f ,  t he  Commission a1 leges  t h a t  

t h e  r u l e  prevents  undue subs id ies  f l o w i n g  f rom monopoly serv ices  t o  a  

company ' s  compe t i t i ve  d i r e c t o r y  a d v e r t i s i n g  operat ions.  FPSC B r i e f  a t  

14. The Commission then c o r r e c t l y  s t a tes  t h a t  one o f  the  major reasons 

364.037 was enacted was t o  " b e n e f i t  s tockholders . "  FPSC B r i e f  a t  15. 

The problem w i t h  t he  Commission's argument i s  t h a t  it i s  i n t e r n a l l y  

i ncons is ten t .  On one hand, t he  Commission recognizes t h a t  the  l e g i  s l  a- 

t u r e  took s p e c i f i c  a c t i o n  t o  c rea te  a  s i t u a t i o n  where the  u t i l i t y ' s  



s tockho lders  woul d  r e c e i v e  a p o r t i o n  o f  d i r e c t o r y  a d v e r t i s i n g  p r o f i t s  

if c e r t a i n  cond i t i ons  were met. On the  o the r  hand, the  Commission says 

undue subs id ies  a re  a concern and t h a t  the  shareholder i s  g e t t i n g  t oo  

much money. 

Undue subs id ies  cannot be a concern because t he  l e g i s l a t u r e  

c rea ted  a s p e c i f i c  s t a t u t e  which p rov ides  f o r  a  shar i rrg o f  monies 

between ra tepayers  and shareholders.  I f  the  l e g i s l a t u r e  was n o t  con- 

cerned about t h i s  i tem, i t  i s  n o t  a  proper  mat te r  f o r  an a d m i n i s t r a t i v e  

r u l e .  Furthermore, i f  t h i s  was a concern as the Commission a l leges ,  

t he  l e g i s l a t u r e  cou ld  have e a s i l y  avo ided the  ma t te r  a1 t oge the r  by 

i n c l u d i n g  w h i t e  page expenses i n  the  s t a t u t e .  

GTFL submits t h a t  the  Commission's argument on t h i s  p o i n t  r evea l s  

no th i ng  more than t he  r e a l  reason why the  Commission i nc l uded  w h i t e  

page expenses i n  i t s  r u l e - - t o  reduce the  monies which should f l o w  t o  

shareholders  pursuant  t o  s t a t u t e .  The Commission goes t o  g r e a t  l eng ths  

t o  show t h a t  t he  1984 i n c e n t i v e  amount t o  GTFL shareholders  i s  

$7,400,000 w i t h  w h i t e  page expenses i nc l uded  i n  the  c a l c u l a t i o n .  The 

Comnii s s i on  then performs the  same c a l c u l  a t i o n  c o r r e c t l y  w i t h  w h i t e  page 

expenses excluded which produces a $13,700,000 i n c e n t i v e  amount t o  

shareholders.  FPSC B r i e f  a t  18. The conc lus ion  drawn from t h i s  com- 

pa r i son  i s  t h a t  f i n a n c i a l  de t r imen t  r e s u l t s  t o  ra tepayers when w h i t e  

page expenses a re  exc l  uded. 

The Commission notes t h a t  the  example g iven by GTFL a t  page 7 
i t s  I n i t i a l  B r i e f  con ta ins  an i n c o n s i s t e n t  methodology. GTFL took 
s  example f rom the  t r a n s c r i p t  where i t  stood untouched by c ross  

examinat ion o r  argument. (Tr.  44) However, a f t e r  review, GTFL has 
concluded the  Commission i s  co r rec t .  GTFL w i l l  accept  the Commission's 
example a t  page 18 o f  i t s  Answer B r i e f  which shows an even l a r g e r  
de t r imen t  t o  sharehol ders  than GTFL ' s  own example. 



The foregoing concern i s  t o t a l l y  i r r e l e v a n t  t o  t he  i n t e r p r e t a t i o n  

o f  t he  s ta tu te .  The l e g i s l a t u r e  spoke when 364.037 was enacted as t o  

how the  monies would be d iv ided .  The Commission's argument was obv i -  

ous l y  cons idered by t he  l e g i s l a t u r e  and r e j e c t e d  as i n d i c a t e d  by the  

terms o f  t he  s t a t u t e  which d i v i d e s  monies between shareholders and 

ra tepayers.  Indeed, Commissioner L e i  sner t e s t i f i e d  aga ins t  t he  adop- 

t i o n  o f  a s t a t u t e  which gave any b e n e f i t  t o  shareholders.  Yet, the  

s t a t u t e  was enacted as i t  e x i s t s  today.6 

The Comnlission's argument on t h i s  p o i n t  demonstrates t h a t  if the  

l e g i s l a t u r e  wanted t o  l i m i t  t he  money f l o w i n g  t o  shareholders,  i t  would 

have i nc l uded  u n r e l a t e d  w h i t e  page expenses i n  the  s t a t u t e  t o  produce 

such a r e s u l t .  It d i d  not,  and t he  Commission cannot r e w r i t e  t h e  

s t a t u t e  t o  produce a d i f f e r e n t  d i s t r i b u t i o n  o f  monies more t o  i t s  own 

1 i k i n g .  

E. The P u b l i c  Counsel 's  argument 
t h a t  t h e  p l a i n  language o f  
364.037 does n o t  f o r b i d  
i n c l u s i o n  o f  w h i t e  page 
expenses i s  wrong. 

P u b l i c  Counsel advances two arguments i n  suppor t  o f  i t s  p o s i t i o n  

t h a t  wh i t e  page expenses can be i nc l uded  i n  t he  d i r e c t o r y  a d v e r t i s i n g  

r u l e .  F i r s t ,  P u b l i c  Counsel a l l e g e s  t he  GTFL wi tness agreed t h a t  

expenses i n  f u r n i  s h i  ng d i r e c t o r i e s  inc ludes  w h i t e  page expenses. PC 

B r i e f  a t  12. P u b l i c  Counsel 's  i n t e r p r e t a t i o n  o f  GTFL's test imony i s  

As noted i n  our I n i t i a l  B r i e f ,  Commissioner Le isner  presented 
a m i n o r i t y  p o s i t i o n  regard ing  t h i s  l e g i s l a t i o n .  



t o t a l l y  a t  odds w i t h  GTFL's p o s i t i o n  i n  t h i s  case and misconst rues t he  

evidence. GTFL's w i tness  agreed t h a t  w h i t e  pages i s  an expense i n  

f u r n i s h i n g  d i r e c t o r i e s .  Such a  s ta tement  i s  no th i ng  more than an 

agreement t h a t  t he  sun r i s e s  i n  t he  eas t  each day. The w h i t e  pages a re  

a  d i r e c t o r y  and t h e r e  i s  an expense assoc ia ted  therewi th .  But, P u b l i c  

Counsel ignores  t h a t  GTFL w i tness  Johnson e x p l i c i t l y  s t a t e d  t h a t  t h e  

s t a t u t e  on l y  d e a l t  w i t h  d i r e c t o r y  a d v e r t i s i n g .  Simply put ,  r e g u l a r  

w h i t e  page 1  i s t i  ngs do n o t  c o n s t i t u t e  d i r e c t o r y  adve r t i s i ng .  

(By w i t ness  Johnson) It i s  my o p i n i o n  t h a t  
Sec t ion  3  o f  t he  s t a t u t e ,  t he  f i r s t  sentence, 
"For t he  purpose o f  t h i s  Sect ion,  t he  amount 
o f  gross p r o f i t  o f  a  company from d i r e c t o r y  
a d v e r t i s i n g  f o r  t h e  y e a r  1982 i s  t he  ac tua l  
gross p r o f i t  d e r i  ved f rom such a d v e r t i  s i  ng 
f o r  t h a t  year . "  It seems t o  l i m i t  what we 
a r e  speaking o f  t o  adve r t i s i ng .  ( ~ r . 3 4 ) ~  

Therefore,  GTFL never  agreed as a l l e g e d  by P u b l i c  Counsel t h a t  

w h i t e  pages should be i n c l u d e d  i n  any p o r t i o n  o f  Sec t i on  364.037. The 

s t a t u t e  deals  w i t h  d i r e c t o r y  a d v e r t i s i n g  o r  y e l l o w  pages which does n o t  

r e l a t e  t o  w h i t e  page d i r e c t o r i e s .  The p l a i n  language o f  364.037 

re1  a tes  on l y  t o  d i r e c t o r y  a d v e r t i s i n g .  

Second, P u b l i c  Counsel a l l e g e s  t h a t  s ince  w h i t e  page expense i s  

used t o  determine 1982 t rended gross p r o f i t ,  i t  should a1 so be used f o r  

t e s t  y e a r  gross p r o f i t .  PC B r i e f  a t  13. T h i s  con ten t i on  l oses  a1 1  o f  

i t s  t h r u s t  when M r .  Johnson's test imony supra, i s  p rope r l y  analyzed. 

Publ i c  Counsel omi ts  t h i s  answer f rom t h e  ex tens i ve  quote 
con ta ined  f rom pages 11-12 o f  i t s  b r i e f .  The quote supra f ra~ i ies  t he  
remainder o f  t he  Publ i c  Counsel ' s  quote. 



GTFL has never agreed t h a t  w h i t e  page expense i s  u t i l i z e d  i n  determin-  

i n g  1982 t rended  gross p r o f i t .  Therefore,  t he re  i s  n o t  an apples t o  

orange comparison be ing  made as a l leged .  Pub1 i c  Counsel has n o t  

p resen ted  any compel 1  i ng argument t o  s u s t a i n  i t s  p o s i t i o n  t h a t  364.037 

by i t s  terms r e f e r s  t o  any th i ng  o t h e r  than  d i r e c t o r y  a d v e r t i s i n g .  



I V .  Concl usi  on 

General Telephone Company o f  F l o r i d a  has found no th ing  i n  t he  

Answer B r i e f s  o f  Appel lees,  F l o r i d a  Pub1 i c  Serv ice  Commi ss i on  and 

C i t i z e n s  o f  t he  S t a t e  o f  F l o r i d a  t o  j u s t i f y  t he  Commission's promulga- 

t i o n  o f  the  r u l e  under review. The r u l e  should be dec la red  n u l l  and 

v o i d  as an i n v a l i d  exe rc i se  o f  de legated l e g i s l a t i v e  a u t h o r i t y .  

R e s p e c t f u l l y  submi t ted t h i s  the  4 t h  day o f  September, 1986. 
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