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STATEMENT OF THE CASE AND FACTS 

T h i s  c a s e  i s  b e f o r e  t h e  c o u r t  on a  q u e s t i o n  

c e r t i f i e d  b y  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l .  

S u l l i v a n  v. S t r e e t e r  485, So. 2d 893 ( F l a .  4 t h  DCA -------- - -------I 

1986). How t h e  c o u r t  answers t h e  ques t ion  w i l l  de te rmine  

w h e t h e r  w o r k e r s '  compensa t ion  w i l l  c o n t i n u e  t o  p r o v i d e  

immunity f o r  co rpora te  o f f i c e r s  and execu t ives  from t o r t  

s u i t s  by o r  f o r  i n j u r e d  workers. 

P l a i n t i f f ,  Michael Su l l ivan ,  husband of Suzanne 

S u l l i v a n ,  s u e d  A t l a n t i c  F e d e r a l  S a v i n g s  & Loan 

A s s o c i a t i o n  and i t s  p r e s i d e n t ,  Donald S t r e e t e r ,  f o r  

damages f o r  t h e  wrongfu l  d e a t h  o f  h i s  w i f e ,  Suzanne 

Sul l ivan .  M r s .  S u l l i v a n  was manager of t h e  Davie branch 

of  A t l a n t i c  Federal .  This  branch had been robbed i n  t h e  

f a l l  o f  1981  and i n  J u n e ,  1982. The r o b b e r  r e s p o n s i b l e  

f o r  t h e  June holdup re turned  on J u l y  23, 1982, and robbed 

t h e  branch again. M r s .  S u l l i v a n  was k i l l e d  i n  t h e  course  

of t h i s  robbery. 

A t l a n t i c  F e d e r a l  had no s e c u r i t y  g u a r d s  a t  t h e  

Davie branch when t h e  J u l y  robbery took  place.  Although 

A t l a n t i c  F e d e r a l  had employed s e c u r i t y  g u a r d s  i n  t h e  

p a s t ,  it had removed most g u a r d s  from b r a n c h  o f f i c e s  i n  

1981 f o r  economic reasons.  



P l a i n t i f f  a l l eged  t h a t  A t l a n t i c  Federal  and its 

pres iden t  w e r e  negl igent  i n  f a i l i n g  t o  provide adequate 

s e c u r i t y ,  which f a i l u r e  proximately caused M s .  S u l l i v a n l s  

death.  I n  h i s  second amended complaint P l a i n t i f f  sought 

c o m p e n s a t o r y  and  p u n i t i v e  d a m a g e s  a g a i n s t  b o t h  

d e f e n d a n t s .  (R-108-132). 

I n  o rde r  t o  avoid t h e  exclus ive  remedy provis ion  

of t h e  workers1  compensat ion  s t a t u t e  P l a i n t i f f  a l l e g e d  

t h a t  Donald Streeter was a  co-employee who was I1grossly 

negl igent" ,  I1guilty of w i l l f u l  and wanton misconductf1 and 

"engaged i n  u n r e l a t e d  works.v1 These a r e  t h e  s t a t u t o r y  

e x c e p t i o n s  t o  t h e  workers '  compensa t ion  immunity i n  

Sect ion  440 .11  (1) Flo r ida  S t a t u t e s  (1981). 

The t r i a l  c o u r t  dismissed P l a i n t i f f ' s  count f o r  

i n t e n t i o n a l  t o r t  a g a i n s t  S t ree ter ,  b u t  h e l d  t h e  o t h e r  

counts  s t a t e d  a  cause of ac t ion .  The t r i a l  c o u r t  en te red  

a  summary f i n a l  judgment f o r  A t l a n t i c  Federal ,  which was 

a f f i rmed  on appeal. Su l l ivan  - v. A t l a n t i c  Federal  Savinqs 

& Loan A s s o c i a t i o n ,  454 So. 2d 52 (F la .  4 t h  DCA 1984) - ---- 

p e t .  -- f o r  --- r e v .  den., 4 6 1  So. 2d 1 1 6  (F la .  1985) .  

While  t h e  A t l a n t i c  F e d e r a l  a p p e a l  was pend ing ,  

P l a i n t i f f  f i l e d  s u i t  a g a i n s t  Edward Melcher ,  v i c e -  



pres ident  of operat ions f o r  A t l an t i c  Federal. This case 

was consolidated with t h e  s u i t  aga ins t  M r .  S t ree te r .  (R- 

2 7 0 ) .  

Af ter  t h e  summary judgment i n  favor of A t l an t i c  

Fede ra l  was a f f i r m e d ,  M r .  S t r e e t e r  and M r .  Melcher 

renewed t h e i r  mot ions  f o r  summary judgment. The t r i a l  

cour t  granted these  motions. 

P l a i n t i f f  appealed  t h e  summary judgments i n  

f a v o r  of M r .  S t r e e t e r  and M r .  Melcher t o  t h e  Four th  

D i s t r i c t  Cour t  of Appeal. The Four th  D i s t r i c t  r e v e r s e d  

t h e  summary judgments,  b u t  c e r t i f i e d  t o  t h i s  c o u r t  t h e  

quest ion of whether corporate executives o r  o f f i c e r s  may 

be i n d i v i d u a l l y  l i a b l e  f o r  a l l e g e d  f a i l u r e  t o  p rov ide  

adequate s ecu r i t y  i n  t h e  workplace. 



C E R T I F I E D  QUESTION 

DOES SECTION 4 4 0 . 1 1  ( I ) ,  FLORIDA STATUTES ( 1 9 8 3 )  
( S I C )  P E R M I T  S U I T S  A G A I N S T  CORPORATE EMPLOYER 
O F F I C E R S ,  E X E C U T I V E S  AND S U P E R V I S O R S  A S  
"EMPLOYEES" FOR ACTS O F  GROSS NEGLIGENCE I N  
F A I L I N G  T O  P R O V I D E  A REASONABLY S A F E  P L A C E  I N  
WHICH OTHER EMPLOYEES MAY WORK? 



SUMMARY OF ARGUMENT 

Florida courts have consistently held that the 

duty to provide a safe place to work was the employer's 

non-delegable duty. Corporate officers, executives and 

supervisors do not owe such a duty to employees, but to 

the employer. Unless a corporate officer, executive or 

employee steps out of that role and into the role of a 

co-employee, he is immune from suits by employees. 

The 1978 Amendment to the Workers1 Compensation 

Act did not change this common law rule. The purpose of 

the amendement was to restrict co-employees' liability. 

At the time of the amendment employees had no 

immunity from liability for injuries to co-employees. 

For this reason corporate officers had no immunity for 

acts done as individuals. However, corporate officers 

had no liability for acts done as corporate officers 

because the common law held that the officers owed a duty 

to the corporation not to the employees. Since there was 

no duty, there was no liability. The language of the 

statute restricts co-employee's liability and does not 

address the issue of the liability of corporate officers. 

The underlying purpose of the immunity provision 

is to eliminate litigation arising out of normal 

operations. The unrelated works exception was included 



i n  r e c o g n i t i o n  o f  t h e  f a c t  t h a t  c o r p o r a t i o n s  a r e  o f t e n  

e x t r e m e l y  l a r g e  and  i n v o l v e d  i n  a  v a r i e t y  o f  d i f f e r e n t  

b u s i e n s s e s .  Thus,  a n  employee i n v o l v e d  i n  one  l i n e  o f  

bus iness  may i n j u r e  an employee involved i n  another  l i n e  

of business .  These two employees have t h e  same employer 

only because t h e y  a r e  employed by a  l a r g e  company. This  

i n j u r y  i s  n o t  t h e  t y p e  t h a t  would a r i s e  o u t  o f  no rma l  

o p e r a t i o n s  and s o  it is  e x c e p t e d  f rom t h e  immuni ty  

p rov i s ion .  



ARGUMENT 

DOES SECTION 4 4 0 . 1 1  ( I ) ,  FLORIDA STATUTES ( 1 9 8 3 )  
( S I C )  P E R M I T  S U I T S  A G A I N S T  CORPORATE EMPLOYER 
O F F I C E R S ,  E X E C U T I V E S  AND S U P E R V I S O R S  A S  
l lEMPLOYEES" FOR ACTS O F  GROSS NEGLIGENCE I N  
F A I L I N G  T O  P R O V I D E  A  REASONABLY S A F E  PLACE I N  
WHICH OTHER EMPLOYEES MAY WORK? 

T H E  F O U R T H  D I S T R I C T  E R R E D  I N  H O L D I N G  T H A T  
MR. STREETER AND MR. MELCHER INDIVIDUALLY OWED A  
DUTY TO CO-EMPLOYEES TO PROVIDE A  SAFE PLACE TO 
WORK. 

A m i c u s  c u r i a e ,  t h e  F l o r i d a  D e f e n s e  L a w y e r s  

A s s o c i a t i o n ,  r e spec t fu l l y  suggests t h a t  i n  its dec i s ion  

t h e  F o u r t h  D i s t r i c t  f a i l ed  t o  cons ider  an i s sue  w h i c h  is 

c r u c i a l  t o  t h i s  case. T h e  F o u r t h  D i s t r i c t l s  o p i n i o n  

assumes,  w i t h o u t  d i s c u s s i o n  o r  c i t a t i o n  of a u t h o r i t y ,  

t h a t  c o r p o r a t e  of f icers ,  e x e c u t i v e s ,  and  s u p e r v i s o r s  

i n d i v i d u a l l y  o w e  a duty  t o  employees t o  provide t h e m  w i t h  

a s a f e  p lace  t o  w o r k .  T h e  p h r a s i n g  of  t h e  c e r t i f i ed  

q u e s t i o n ,  w i t h  i t s  r e f e r e n c e  t o  a c t s  of  " g r o s s  

neg l igence , I t  l i k e w i s e  a s s u m e s  t h e  e x i s t e n c e  of such a 

d u t y .  I t  is  a b a s i c  t e n e t  of t o r t  l a w  t h a t  t h e  e l e m e n t s  

o f  a c a u s e  o f  a c t i o n  f o r  n e g l i g e n c e  a r e :  ( 1 )  t h e  

e x i s t e n c e  of a l e g a l  d u t y  by t h e  d e f e n d a n t  t o w a r d  t h e  

p l a i n t i f f ;  ( 2 )  breach of t h e  d u t y ;  and ( 3 )  damages 

p r o x i m a t e l y  caused by t h e  breach. I f  no d u t y  e x i s t s ,  

the re  is  no cause of a c t i o n  f o r  n e g l i g e n c e .  I f  no d u t y  



e x i s t s ,  t h e r e  is no c a u s e  o f  a c t i o n  f o r  n e g l i g e n c e .  

Amicus c u r i a e  w i l l  show i n  t h i s  b r i e f  (1) t h a t  t h e  common 

l a w  o f  F l o r i d a  h a s  n o t  imposed  a n  i n d i v i d u a l  d u t y  on 

c o r p o r a t e  o f f i c e r s  t o  p rov ide  employees w i t h  a  s a f e  p l a c e  

t o  work, b u t  t h a t  t h e  du ty  h a s  a lways been t h e  employer 's  

n o n - d e l e g a b l e  d u t y  and  ( 2 )  t h a t  t h i s  common l a w  was n o t  

c h a n g e d  b y  t h e  1 9 7 8  a m e n d m e n t s  t o  t h e  

workers~compsensa t ion  s t a t u t e .  

F l o r i d a  i n i t i a l l y  a d o p t e d  a  w o r k m e n ' s  

c o m p e n s a t i o n  s t a t u t e  i n  1935 ,  Laws 1935 ,  S e c t i o n  17481  

c. 1. B e f o r e  t h e  a d v e n t  o f  workmen's  c o m p e n s a t i o n ,  

i n j u r e d  e m p l o y e e s  had  t h e  r i g h t  t o  s u e  t h e i r  e m p l o y e r s  

f o r  neg l igence  which proximate ly  caused an  i n j u r y .  The 

common law imposed on employers a  du ty  t o  p rov ide  t h e i r  

e m p l o y e e s  w i t h  a  r e a s o n a b l y  s a f e  p l a c e  t o  work,  and  

r e q u i r e d  t h e  employers t o  u s e  o r d i n a r y  c a r e  and d i l i g e n c e  

t o  k e e p  it s a f e .  T h i s  d u t y  was n o n - d e l e g a b l e .  Putnam 

Lumber Co. v. Berry,  146 F l a .  595,  2 So. 2d 133  (1941) .  -- - - -- -- - -- -- 

I n  g e n e r a l ,  e m p l o y e r s  w e r e  n o t  l i a b l e  t o  

e m p l o y e e s  f o r  p e r s o n a l  i n j u r i e s  r e c e i v e d  a s  a  r e s u l t  o f  

t h e  n e g l i g e n c e  of  a  f e l l o w  s e r v a n t  o r  co-employee when 

engaged  i n  t h e  same u n d e r t a k i n g  o r  common work. -- S e e  

P o r t e r  v. P r a g u e ,  126  So. 759 ( F l a .  1 9 3 0 ) ;  Wi l son  & -- ---- - --- -- - --- -- - 



Toomer F e r t i l i z e r  Co. v. L e e  9 0  Fla.  632, 1 0 6  So. 4 6 2  ------ ---------- - - ---I 

A l l  who serve  t h e  same master, work under 
t h e  same c o n t r o l ,  d e r i v e  a u t h o r i t y  and 
c o m p e n s a t i o n  f rom t h e  same common 
sou rce ,  a r e  engaged i n  t h e  same g e n e r a l  
b u s i n e s s ,  though it may be i n  d i f f e r e n t  
grades o r  departments of it, a r e  fel low 
s e r v a n t s  who t a k e  t h e  r i s k  o f  e a c h  
other ' s  negligence, and t h e  master is not  
bound t o  i n d e m n i f y  one  s e r v a n t  f o r  
i n j u r i e s  caused by t h e  neg l igence  of  
a n o t h e r  s e r v a n t  i n  t h e  same common 
employment  a s  h i m s e l f ,  u n l e s s  t h e  
n e g l i g e n t  s e r v a n t  was t h e  m a s t e r ' s  
representa t ive .  

However, employers were l i a b l e  where t h e  in ju ry  

was caused by a  f e l l o w  s e r v a n t  who was a c t i n g  i n  t h e  r o l e  

of  a  v i c e - p r i n c i p a l  o r  i n  some o t h e r  r e p r e s e n t a t i v e  

c a p a c i t y .  I.e., t h e  employer was l i a b l e  when t h e  v i c e -  

p r i n c i p a l  was per forming  one o f  t h e  employer ' s  non- 

d e l e g a b l e  d u t i e s .  - Tampa - - - - S h i p b u i l d i n g  -- - ---- - & -- Engineer ing  --- --- -- Co. 

v. Thomas, 1 7 9  So. 705 (F la .  1938) (''Where an employee who - - -- - - - 

exerc ises  con t ro l  which cons t i t u t e s  him a  vice-principal ,  

c auses  i n j u r y  t o  one of h i s  s u b o r d i n a t e s  by f a i l i n g  t o  

perform a  non-delegable du ty  w i t h  which he has  been 

ent rus ted ,  t h e  master 's  l i a b i l i t y  may be inferred.") 

I n  West ---- - v. ----- J e s s o ~ ,  339 So. 2d 1 1 3 6  (F la .  2d DCA 

1 9 7 6 ) ,  t h e  Second D i s t r i c t  addressed t h e  i s sue  of whether 

a n  o f f i c e r / s u p e r v i s o r  o f  a c o r p o r a t e  e m p l o y e r  i s  

p e r s o n a l l y  l i a b l e  t o  an employee who is  i n j u r e d  a s  a  

r e s u l t  of  a breach of  a  d u t y  owed by t h e  c o r p o r a t e  



employer t o  t h e  employee. Maria W e s t  was employed by Sun 

S t a t e  P r o p e r t i e s ,  whose p r e s i d e n t  and owner  was Sydney 

J e s s o p .  W h i l e  a t  w o r k ,  M s .  W e s t  c o m p l a i n e d  o f  a  

headache .  I n  a n  a t t e m p t  t o  r e l i e v e  t h e  p a i n ,  J e s s o p  

wrenched h e r  neck ,  c a u s i n g  permanent  i n j u r i e s .  A f t e r  

c o l l e c t i n g  workmen's compensation b e n e f i t s ,  W e s t  f i l e d  a  

n e g l i g e n c e  a c t i o n  a g a i n s t  J e s s o p .  J e s s o p t s  d e f e n s e  was 

t h a t ,  a s  employer, he  was immune from s u i t .  

The  S e c o n d  D i s t r i c t  h e l d  t h a t ,  u n d e r  t h e  

c i r c u m s t a n c e s ,  J e s s o p  was n o t  immune from s u i t .  The 

c o u r t  acknowledged t h a t  l 'co-employees a r e  s u b j  ect  t o  

t h i r d  p a r t y  a c t i o n s  f o r  n e g l i g e n t  a c t s  done d u r i n g  t h e  

c o u r s e  o f  employment f t t  339 So.2d a t  1137 .  The c o u r t  a l s o  

n o t e d  t h a t ,  when a n  o f f i c e r  is  c a r r y i n g  o u t  a  d u t y  owed 

by t h e  c o r p o r a t e  employe r  t o  i t s  employees ,  t h e  o f f i c e r  

is  n o t  c o n s i d e r e d  t o  b e  a  co-employee,  b u t  r a t h e r  is  

a c t i n g  f o r  t h e  c o r p o r a t i o n  and is c l o t h e d  w i t h  t h e  

c o r p o r a t i o n t s  immunity. This  immunity is n o t  t o t a l .  I f  

t h e  o f f i c e r  b r e a c h e s  a  p e r s o n a l  d u t y  which  h e  owes t o  a  

co-employee,  h e  i s  c o n s i d e r e d  a  co-employee and  is  

s u b j e c t  t o  l i a b i l i t y  t o  t h e  i n j u r e d  co-employee.  Thus,  

a n  o f f i c e r  h a s  two  r o l e s :  h e  i s  b o t h  an  o f f i c e r  o f  t h e  

c o r p o r a t i o n  and  a  co-employee.  H e  is immune f o r  a c t s  



done as officer, but is liable for acts done as co- 

employee. Because Jessop was not acting on behalf of the 

corporation when he wrenched Westls neck, he was liable 

as a co-employee. 

Several ~lorida courts, following West ---- - v. 

Jessop, supra, have implied that supervisors or ----- -- -- 

executives have no individual duty to provide employees a 

safe place to work and cannot be held liable individually 

for alleged failure to do so. In --- Zurich - Insurance ---- ---- v. - 

Scofi 366 So. 2d 1193 (Fla. 2d DCA 1979) the deceased ----- 

worker's estate sued his supervisor for wrongful death in 

a trench cave-in, allegedly caused by violation of a 

safety regulation. The appellate court, reversing a jury 

verdict for the estate, held that the supervisor was 

immune from suit because of Workmen's Compensation and 

stated: 
If a state safety rule was violated at 
the job site, this was a responsibility 
of the employer which it can only 
discharge (or fail to discharge) through 
its supervisory employee. The supervisor 
merely carries out the responsibility or 
duty of the employer. In this purpose he 
is the employer's alter ego. Thus, under 
such circumstances, the supervisor should 
be entitled to the immunity of the 
employer. -- Id. at 1195. 

Similarly, in Dessert v. - Electric Mutual Liability 

Insurance Co. 392 So.2d 340 (Fla. 5th DCA 1981), the --------- - 1  

plaintiff sued defendant Morford, the llSupervisory 



R e p r e s e n t a t i v e  of s e c u r i t y  Control t t  of h e r  employer,  

a l l eg ing  t h a t  he was responsible f o r  providing her  with a  

s a f e  p l a c e  t o  work and had a  du ty  t o  r e p o r t  o r  c o r r e c t  

any defec t  i n  t h e  premises which might cause her  injury.  

P l a i n t i f f  was in jured when she stepped i n t o  an opening i n  

t h e  f l o o r  of a  p l a t f o r m  upon which h e r  machine was 

placed. The jury found f o r  defendants and p l a i n t i f f  

appealed .  The F i f t h  D i s t r i c t  a f f i r m e d ,  ho ld ing  t h a t  

defendants were e n t i t l e d  t o  a  d i rec ted  verdic t .  

The F i f t h  D i s t r i c t  no ted  t h a t  . . . The on ly  

du ty  a l l e g e d  t o  have been breached by Morford was t h e  

du ty  t o  p rov ide  a  s a f e  p l a c e  t o  work. Th i s  was t h e  du ty  

owed t o  a p p e l l a n t  by h e r  employer,  n o t  by M ~ r f o r d . ~ '  -- I d .  

a t  3 4 2  ( c i t i n g  ----- Kruse v. - - Schieve ,  ------ 6 1  W i s .  2d 4 2 1 ,  2 1 3  N.W. 

2d 6 4  ( 1 9 7 3 ) ) .  The c o u r t  h e l d  t h a t ,  because  t h e  on ly  

a l l e g a t i o n s  and evidence  r ega rd ing  Morfordts negligence 

r e l a t e d  t o  t h e  employer t s  non-delegable du ty  t o  p rov ide  

p l a i n t i f f  a  s a f e  p l a c e  t o  work, Morford was e n t i t l e d  t o  

t h e  same t o r t  immunity a s  h i s  employer. 

C i t i n g  -- Lupovici  ----- - v. Hunzinqer -- ----- Cons t ruc t i on  -- Co., 

79  Wis.2d 491, 2 5 5  N.W.2d 6 4  ( 1 9 7 7 ) ,  t h e  F i f t h  D i s t r i c t  

s t a t e d :  

The du ty  of  t h e  o f f i c e r  t o  s u p e r v i s e  an 
e m p l o y e e  i s  t h e  d u t y  owed t o  t h e  



employer, not to a fellow employee. This 
duty is exercised in the normal course of 
t h e  o f f  i c e r l s  o r  supervisorls 
activities. It is when the officer or 
supervisor doffs the cap of officer or 
supervisory (sic) and dons the cap of a 
co-employee that he may be personally 
liable for injuries caused. If the 
officer or supervisor is to be personally 
liable it is because of some affirmative 
act of the officer or supervisor which 
increased the risk of injury to the 
employee. -- If - a --- corporate ----- ------- officer -- or 
supervisor engages in this affirmative -- ------ -- - -- -- ---- ----------- 
act, he owesthe involved emplzeea - ------ duty 
to exercise ordinary care under the -- -------- ------- ---- ----- --- 
circumstances. It is the duty one - - - - - - - - - - - 
employee owes another. The purpose of 
allowing third party actions in addition 
to workers' compensation was to retain 
"the traditional fault concept of placing 
responsibility of damages sustained upon 
the culpable party. If an officer or 
supervisor breaches a personal duty, it 
does not offend the policy of the 
Workers1 Compensation Act to permit 
recovery from the officer or 
supervisor. [citations omitted] -- Id. at 
343. 

Clark v. Better Construction Co., Inc ----- - -- --Lf 420 

So.2d 929 (Fla. 3d DCA 1982) was a suit for wrongful 

death by the deceased worker's estate against Better 

Construction Co., Inc., its vice president, and a crane 

operator. Affirming the directed verdict for the 

defendants, the Third District stated that: " A 

supervisor owes a duty to provide a safe work place, not 

to the employee, but to the employer (citing ----- Kruse v. - 

Schieve, supra). 



I n  t h e s e  c a s e s  t h e  c o u r t s  h a v e  h e l d  t h a t  

s u p e r v i s o r s  and co rpora t e  o f f i c e r s  a r e  n o t  nco-employeesn 

when t h e y  a c t  on beha l f  of t h e  co rpora t ion  i n  fu r the rance  

of  t h e  c o r p o r a t e  e m p l o y e r ' s  n o n - d e l e g a b l e  d u t i e s .  The 

d u t y  t o  p r o v i d e  a  s a f e  p l a c e  t o  work was and  is  t h e  

e m p l o y e r ' s  n o n - d e l e g a b l e  d u t y .  C o r p o r a t e  o f f i c e r s ,  

s u p e r v i s o r s  and execut ives ,  i n d i v i d u a l l y ,  do n o t  owe such 

a  d u t y  t o  employees .  R a t h e r ,  t h e i r  d u t y  i n  t h i s  r e g a r d  

i s  owed t o  t h e  e m p l o y e r .  I f  c o r p o r a t e  o f f i c e r s ,  

s u p e r v i s o r s  o r  execu t ives  l e a v e  t h e s e  r o l e s  and a c t  a s  a  

l lco-employeell ,  t h e n  t h e y  owe a  d u t y  of  o r d i n a r y  c a r e  t o  

t h e  o t h e r  co-employees  w h i l e  e n g a g i n g  i n  nco-employeen 

a c t i v i t i e s .  Fo r  example ,  t h e  company p r e s i d e n t  who 

d e c i d e s  t o  mop t h e  f a c t o r y  f l o o r  h a s  t h e  d u t y  t o  warn 

o t h e r  employees  t h a t  t h e  f l o o r  i s  w e t  and s l i p p e r y  and 

m a y b e h e l d l i a b l e  i f  a  co-employee i s i n j u r e d b e c a u s e h e  

f a i l s  t o  d o  so .  However, t h e  company p r e s i d e n t  who 

dec ides  t h a t  t h e  company j a n i t o r  should u s e  a  p a r t i c u l a r  

b r a n d  o f  s o a p  t o  mop t h e  f l o o r  i s  n o t  i n d i v i d u a l l y  l i a b l e  

if t h e  j a n i t o r  develops an a l l e r g i c  r e a c t i o n  t o  t h e  soap. 

I n  t h e  f i r s t  i n s t ance ,  t h e  company p r e s i d e n t  is a c t i n g  a s  

a  co-employee. I n  t h e  second, he  is not. 



The Florida cases discussing corporate officers1 

liability relied heavily upon a decision of the Wisconsin 

Supreme Court, Kruse v. - -------I Schieve 61 Wis.2d 641, 213 

N.W.2d64 (Wis. 1973), which explained the distinction 

between acts done by a corporate officer when acting as 

such officer and acts done by a corporate officer when 

acting as a co-employee. In -- Kruse -- - v. - ---- Schieve, --- the 

plaintiff, a machine operator, filed a negligence action 

against a corporate officer for injuries received when 

her hand was caught in a machine. The trial court 

granted the defendant's demurrer on the ground that 

workers1 compensation was plaintiffls exclusive remedy. 

On appeal, plaintiff argued that: (1) a corporate 

officer could be sued for negligent acts committed as an 

officer as well as in his capacity as a co-employee; (2) 

a corporate officer was, ipso facto, a co-employee; (3) 

the complaint alleged acts of negligence against 

defendant as a co-employee. 

The Wisconsin Supreme Court held that, "the 

liability of a corporate officer in a third party action 

must derive from acts done by such officer in the 

capacity as a co-employee, and may not be predicated upon 

acts done by such officer in his capacity as corporate 

officer." The court distinguished two cases cited by 



Kruse,  Hoeverman v. Feldman 2 2 0  W i s .  557, 265 N.W. 580 --------- - -------I 

(1936) and - Wasley ---- - v. --- Kosmatka, - - -- 50 W i s .  2d 738, 184 N.W.2d 

821 (1971) ,  because i n  those  cases  t h e  c l a i m s  f o r  damages 

w e r e  based upon common law f a i l u r e  t o  e x e r c i s e  o rd ina ry  

c a r e  toward an employee t o  whom, under t h e  circumstances,  - 

a  d u t y  was owed. I n  Hoeverman t h e  c o r p o r a t e  p r e s i d e n t  - - -- - - - - - -- ---------I 

a l l e g e d l y  was n e g l i g e n t  i n  d i r e c t i n g  t h e  p l a i n t i f f  

employee t o  o p e r a t e  a  machine i n  a  p a r t i c u l a r  manner, 

w h i l e  i n  Wasley,  ----- t h e  c o r p o r a t e  o f f i c e r  n e g l i g e n t l y  

o p e r a t e d  a  boom t r u c k  and caused  t h e  p l a i n t i f f ' s  d e a t h .  

I n  b o t h  c a s e s ,  t h e  c o r p o r a t e  o f f i c e r  had assumed a  d u t y  

toward t h e  employee and, t h e r e f o r e ,  could be he ld  l i a b l e  

f o r  breach of t h a t  duty. 

T h u s ,  t h e  F l o r i d a  c o u r t s ,  f o l l o w i n g  t h e  

r e a s o n i n g  s e t  f o r t h  i n  t h e  ----- Kruse v2 S c h i e v e  c a s e  have  

h e l d  t h a t  c o r p o r a t e  o f f i c e r s  wear  "two h a t s M  - t h e y  a r e  

co rpora te  o f f i c e r s  when ca r ry ing  o u t  co rpora te  d u t i e s  and 

co-employers when c a r r y i n g  o u t  t h e  personal  d u t i e s  which 

t h e  common p l a c e s  on  a l l  p e r s o n s .  When a c t i n g  a s  

c o r p o r a t e  o f f i c e r ,  t h e  c o r p o r a t e  o f f i c e r  d o e s  n o t  owe a  

duty  t o  co-co-employees; in s t ead ,  he  only  owes a  duty  t o  

t h e  c o r p o r a t i o n .  Thus,  h e  c a n n o t  b e  h e l d  l i a b l e  

u n d e r  n e g l i g e n c e  p r i n c i p l e s  s i n c e  a n  e l e m e n t  o f  

n e g l i g e n c e ,  d u t y ,  i s  m i s s i n g .  When a c t i n g  a s  c o -  



employee,  t h e  c o r p o r a t e  o f f i c e r  may b e  h e l d  l i a b l e  f o r  

f a i l u r e  t o  e x e r c i s e  o r d i n a r y  c a r e  b e c a u s e  t h i s  law 

imposes duty on a l l  persons. 

The above d o c t r i n e  h a s  been r e f e r r e d  t o  a s  t h e  

Ivaf f  i r m a t i v e  a c t v v  doc t r ine .  The c o u r t s  have t o  cons ide r  

w h e t h e r  t h e  o f f i c e r  is  engaged i n  a n  a f f i r m a t i v e  a c t  t o  

de termine  when he is a c t i n g  a s  co rpora te  o f f i c e r  and when 

h e  is  a c t i n g  a s  co-employee. Thus, i n  g e n e r a l ,  i f  a n  

o f f i c e r  is pe r sona l ly  involved w i t h  o t h e r  employees and 

h e  t a k e s  a n  a f f i r m a t i v e  a c t  which i n c r e a s e s  t h e  r i s k  o f  

i n j u r y  t o  a n  e m p l o y e e ,  t h e n  h e  i s  a c t i n g  a s  a  c o -  

employee. Otherwise,  he  is  a c t i n g  a s  co rpora te  o f f i c e r .  

I n  o r d e r  t o  f u l l y  u n d e r s t a n d  a  s t a t u t e ,  it is  

n e c e s s a r y  t o  u n d e r s t a n d  t h e  common l a w  i n  e f f e c t  a t  t h e  

t i m e  o f  passage .  I n  ---- E l l i s  v. - ----I Brown 77 So. 2d 845 ( F l a .  

1955) t h e  c o u r t  s t a t e d :  

F u r t h e r ,  a s  a  r u l e  o f  e x p o s i t i o n ,  
s t a t u t e s  a r e  t o  be construed i n  r e f e r e n c e  
t o  t h e  p r i n c i p l e s  of t h e  common law; f o r  
it i s  n o t  t o  b e  p r e s u m e d  t h a t  t h e  
l e g i s l a t u r e  i n t e n d e d  t o  m a k e  a n y  
i n n o v a t i o n  upon t h e  common l aw f u r t h e r  
t h a n  t h e  c a s e  a b s o l u t e l y  r e q u i r e d .  The 
law r a t h e r  i n f e r s  t h a t  t h e  a c t  d i d  n o t  
in tend  t o  make any a l t e r a t i o n  o t h e r  than  
what  is  s p e c i f i e d  and b e s i d e s  what  h a s  ------- 
been p l a i n l y  pronounced;  f o r ,  i f  t h e  
par l iament  had - t h a t  design,  it . n a t u r a l l y  
s a i d  t h e y  would have  e x p r e s s e d  it. 77 
So. 2d a t  847 ( e m p h a s i s  i n  o r i g i n a l )  
(quot ing Jones,  Varnum & Co. v. Townsend, 
23 F l a .  355, 2 So. 6 1 2 ,  613 (1887) .  



See  a l s o  C i t y  o f  H i a l e a h  v. S t a t e  183 So. 745 ( F l a .  --- ---- --- -- - ----I 

1938) ("The p r e s u m p t i o n  is  t h a t  no such  change  [ i n  t h e  

common l a w ]  i s  i n t e n d e d  u n l e s s  t h e  s t a t u t e  i s  e x p l i c i t  

and c l e a r  i n  t h a t  regard.")  ; S a d  --- -- Key A s s o c i a t e s  - v. ----- Board 

of T r u s t e e s ,  458 So. 2d 369 (F la .  2d DCA 1984) ("The -- -- ---- -- 

p r e s u m p t i o n  is  t h a t  no change  i n  t h e  common law i s  

i n t e n d e d  u n l e s s  t h e  s t a t u t e  e x p l i c i t y  s o  s t a t e s .  

In fe rence  and impl i ca t ion  cannot be s u b s t i t u t e d  f o r  c l e a r  

e x p r e s s i o n . " ) ;  and --- c i t y  -- o f  ------ P e n s a c o l a  v. - -- C a p i t a l  - -- - ----- R e a l t y  

Hold ing  Co., 417 So. 2d 687 ( F l a .  1st DCA 1982) .  ------ 

I n  t h e  F o u r t h  D i s t r i c t  c o u n s e l  f o r  Michae l  

S u l l i v a n  a r g u e d  t h a t  t h e  t h e  law s e t  f o r t h  i n  t h e  ---- W e s t  

v . J e s s o p  by l i n e  o f  c a s e s  was  c h a n g e d  by t h e  1 9 7 8  

amendments t o  t h e  Workers '  Compensat ion A c t .  I n  f a c t ,  

These amendments expanded t h e  immunity p rov i s ion  of t h e  

Workers '  Compensat ion A c t  t o  i n c l u d e  a l l  co-employees.  

Co-employees a r e  no longer  l i a b l e  t o  o t h e r  co-employees 

f o r  i n j u r i e s  e x c e p t  i n  c i r c u m s t a n c e s  i n v o l v i n g  w i l l f u l  

and wanton misconduc t ,  unprovoked p h y s i c a l  a g g r e s s i o n ,  

g r o s s  negl igence o r  where t h e  employees a r e  involved i n  

u n r e l a t e d  works. Amicus c u r i a e  r e s p e c t f u l l y  submits  t h a t  

t h i s  amendment d i d  n o t  change t h e  p r i o r  r u l e  which h e l d  

t h a t  co rpora te  o f f i c e r s  w e r e  n o t  co-employees when a c t i n g  

i n  t h e i r  c a p a c i t y  a s  co rpora te  o f f i c e r s .  -- W e s t  v. - Jessop  



and Dessert v. E l e c t r i c  Mutual  L i a b i l i t y  I n s u r a n c e  Co., 

supra .  

When t h e  Workmen's Compensat ion A c t  was f i r s t  

p a s s e d ,  t h e  a c t  s p e c i f i c a l l y  g r a n t e d  t o r t  immuni ty  t o  

employers. Nothing was s a i d  about co-employees and t h e r e  

was an i s s u e  of whether t h e  immunity p rov i s ion  impl i ed ly  

i n c l u d e d  employees.  I n  ------ F r a n t z  v. - - M c B e e  -- - Co., 77 So. 2d 

796 ( F l a .  1 9 5 5 ) ,  t h e  c o u r t  n o t e d  t h a t ,  common l a w  

employees  had  a  d u t y  t o  e x e r c i s e  o r d i n a r y  c a r e  n o t  t o  

i n j u r e  f e l l o w  employees.  Because t h e r e  was n o t h i n g  i n  

t h e  s t a t u t e  which e x p r e s s l y ,  o r  by n e c e s s a r y  i n f e r e n c e ,  

changed t h i s  r u l e ,  t h e  F l o r i d a  Supreme Cour t  h e l d  t h a t  

t h e  Workmen's Compensation A c t  d i d  no t  extend immunity t o  

employees. Therefore ,  employees cont inued t o  be l i a b l e  

t o  c o - e m p l o y e e s  f o r  i n j u r i e s  c a u s e d  b y  f a i l u r e  t o  

e x e r c i s e  o rd ina ry  care .  

I n  t h e  1976 c a s e  o f  - W e s t  -- - - v. ---- J e s s o ~ ,  - s u p r a ,  t h e  -- -- 

Second D i s t r i c t  h e l d  t h a t  c o r p o r a t e  o f f i c e r s  a c t  i n  two  

d i f f e r e n t  c a p a c i t i e s :  they  a r e  both co rpora te  o f f i c e r s  

and i n d i v i d u a l s .  When c a r r y i n g  o u t  t h e i r  d u t i e s  t o  t h e  

c o r p o r a t i o n ,  t h e y  a r e  a c t i n g  a s  c o r p o r a t e  o f f i c e r s  and 

have no common law duty t o  o t h e r  employees. When a c t i n g  

a s  i n d i v i d u a l s  t h e y  have  a  common law d u t y  t o  o t h e r  

e m p l o y e e s  t o  e x e r c i s e  r e a s o n a b l e  c a r e  f o r  t h e i r  



p r o t e c t i o n .  When a c t i n g  i n  h i s  c o r p o r a t e  c a p a c i t y ,  t h e  

c o r p o r a t e  o f f i c e r  i s  n o t  cons ide red  t o  be  a  co-employee 

when ac t ing  individual ly ,  he is  a  co-employee. Thus, a t  

t h e  t i m e  t h e  1978 amendment was added, t h e  s t a t e  of t h e  

common law was a s  fo l l ows :  employees were l i a b l e  f o r  

i n j u r i e s  t o  co-employees caused by a  f a i l u r e  t o  exerc i se  

ordinary care;  corporate o f f i c e r s  were considered t o  be 

both  co-employees and c o r p o r a t e  o f f i c e r s ,  depending on 

t h e  circumstances. 

The 1978 Amendment only r e f e r s  t o  employees. I t  

d o e s  n o t  e x p l i c i t y  r e f e r  t o  c o r p o r a t e  o f f i c e r s ,  

e x e c u t i v e s ,  o r  s u p e r v i s o r s .  Fol lowing t h e  r u l e  of  

c o n s t r u c t i o n  t h a t  "no change  i n  t h e  common l a w  i s  

in t ended  u n l e s s  t h e  s t a t u t e  e x p l i c i t y  s o  s t a t e s t t 1  one 

must conclude t h a t  t h e  1978 amendment reverse  t h e  holding 

F ran t z  v. McBee Co., s g p r s  bu t  change t h e  ho ld ing  of  -- -- -- - - ---- - 

West v. J e s s o p ,  supra, o n l y  t o  t h e  e x t e n t  t h a t  a  ---- - ----- - 

corporate o f f i c e r  is now a l s o  immune when ac t i ng  a s  a  co- 

employee, un less  t h e  circumstances show gross  negligence, 

unprovoked p h y s i c a l  agg re s s ion ,  o r  w i l l f u l  and wanton 

d i s r e g a r d  i f  o t h e r w i s e  a s s igned  p r i m a r i l y  t o  u n r e l a t e d  

works. 



D i s t i n g u i s h i n g  be tween  t h e  r o l e s  o f  c o r p o r a t e  

o f f i c e r s ,  execut ives ,  and supe rv i so r s ,  is l o g i c a l  because 

a  c o r p o r a t e  employe r  c a n  c a r r y  o u t  i t s  d u t i e s  o n l y  

t h r o u g h  n a t u r a l  p e r s o n s .  Thus, any t i m e  a  c o r p o r a t i o n  

b r e a c h e s  a  d u t y  t o  a n  employee,  it means t h a t  a  n a t u r a l  

p e r s o n  h a s  b r e a c h e d  a  du ty .  I f  a n  employee  c a n  s u e  

c o r p o r a t e  o f f i c e r s  when t h e y  b r e a c h  t h e i r  d u t y  t o  t h e  

corpora t ion ,  t h e n  t h e  i n j u r e d  employee w i l l  have a  cause 

of a c t i o n  a g a i n s t  one  of  t h e  c o r p o r a t i o n t s  a g e n t s  i n  

a d d i t i o n  t o  h i s  b e n e f i t s  from worker's compensation fund. 

T h i s  t o t a l l y  d e f e a t s  t h e  p u r p o s e  o f  t h e  w o r k e r ' s  

compensa t ion  s t a t u t e  which i s  t o  p r o v i d e  a l l  i n j u r e d  

employees w i t h  a  c e r t a i n  amount of  b e n e f i t s ,  i n  exchange 

f o r  t h e  employee ' s  g i v i n g  up h i s  common law r i g h t s  

a g a i n s t  t h e  employer. 

The Fourth D i s t r i c t ' s  ho ld ing  would d r a m a t i c a l l y  

i n c r e a s e  t h e  l i a b i l i t y  of  co rpora t e  o f f i c e r s  execu t ives  

a n d  s u p e r v i s o r s .  A s  m e n t i o n e d  a b o v e ,  a n y  t i m e  a n  

employee is i n j u r e d  because of a  breach of t h e  c o r p o r a t e  

e m p l o y e r ' s  d u t y  t o  p r o v i d e  a  s a f e  w o r k p l a c e ,  some 

c o r p o r a t e  o f f i c e r  w i l l  b e  sued .  Few, i f  any ,  o f f i c e r s  

w i l l  be  w i l l i n g  t o  work wi thout  insurance  provided by t h e  

co rpora t e  employer. Thus, t h e  co rpora t e  employer w i l l  be 

r e q u i r e d  t o  p r o v i d e  w o r k e r ' s  compensa t ion  c o v e r a g e  and 



w i l l  a l s o  b e  r e q u i r e d  t o  p r o v i d e  i n s u r a n c e  f o r  t h e  

o f f i c e r s ,  s u p e r v i s o r s ,  and e x e c u t i v e s .  T h i s  t o t a l l y  

d e f e a t s  t h e  p u r p o s e  o f  Workerst  Compensat ion - t h e  

employee r e c e i v e s  Workers '  Compensat ion b e n e f i t s  --- and 

r e t a i n s  common law r i g h t s  of a c t i o n  a g a i n s t  t h e  employer 

i n  t h e  g u i s e  o f  a  s u i t  a g a i n s t  t h e  c o r p o r a t e  o f f i c e r .  

T h e  e m p l o y e r  i s  o b l i g a t e d  t o  p r o v i d e  W o r k e r s 1  

Compensation b e n e f i t s  and remains l i a b l e  f o r  breaches of  

t h e  common law d u t y  t o  p r o v i d e  a  s a f e  work p l a c e  by i t s  

o f f i c e r s ,  e x e c u t i v e s  o r  s u p e r v i s o r s .  - Amicus - -- - - c u r i a e  ---- - 

r e s p e c t f u l l y  urges  t h i s  c o u r t  t o  avoid t h i s  d i s t o r t i o n  of 

t h e  p r i n c i p l e s  u n d e r l y i n g  t h e  Workerst  Compensat ion 

S t a t u t e .  

H e r e ,  n e i t h e r  M r .  S t r e e t e r  n o r  M r .  Melcher  

assumed any d u t y  t o w a r d  M r s .  S u l l i v a n  a s  co-employees.  

A l l  of t h e  a c t s  a l l e g e d  i n  t h e  complaints  were a c t s  which 

defendants  d i d  a s  co rpora te  o f f i c e r s .  They d i d  no t  s t e p  

o u t  of t h e s e  ro le s .  Unless and u n t i l  defendants  s tepped 

o u t  of t h e i r  r o l e  a s  co rpora te  o f f i c e r s  and a c t e d  a s  co- 

employees, t hey  owed no personal  duty t o  M r s .  S t r e e t e r  o r  

t o  any o t h e r  employee. 

The only a l l e g a t i o n s  regard ing  t h e  duty of  c a r e  

owed by S t r e e t e r  and by Melcher  a r e  t h a t  e a c h  d e f e n d a n t  

owed I1a l e g a l  d u t y  t o t h e  b a n k i n g p u b l i c  and employees  o f  



A t l a n t i c  i n  g e n e r a l ,  a n d  t o  S u z a n n e  S u l l i v a n  i n  

p a r t i c u l a r ,  t o  e x e r c i s e  r e a s o n a b l e  c a r e  t o  a s s u r e  t h a t  

A t l a n t i c  branch o f f  i c e s ,  i nc lud ing  t h e  Davie Branch, had 

r e a s o n a b l e  a d e q u a t e  s e c u r i t y  m e a s u r e s  t o  p r o t e c t  t h e  

banking p u b l i c  and employees of A t l a n t i c  i n  gene ra l ,  and 

Suzanne  S u l l i v a n  i n  p a r t i c u l a r ,  f rom t h e  r i s k  of  i n j u r y  

o r  d e a t h  on t h o s e  premises . I1  ( P a r a g r a p h s  1 0 ,  3 4 ,  39 of  

S e c o n d  Amended C o m p l a i n t  a g a i n s t  Dona ld  S t r e e t e r ;  

P a r a g r a p h s  11, 26, 3 1  of  Compla in t  a g a i n s t  Edward E. 

M e l c h e r ) .  T h e r e  a r e  no  a l l e g a t i o n s  o f  a n y  a c t s  

u n d e r t a k e n  by e i t h e r  d e f e n d a n t  i n  any r o l e  o t h e r  t h a n  

t h a t  a s  a  co rpora t e  o f f i c e r .  There a r e  no a l l e g a t i o n s  of 

negl igence  r e l a t e d  t o  anything o t h e r  t h a n  t h e  employer 's  

n o n - d e l e g a b l e  d u t y  t o  p r o v i d e  a  s a f e  p l a c e  t o  work. 

Consequently, bo th  S t r e e t e r  and Melcher a r e  e n t i t l e d  t o  

t h e  s a m e  t o r t  i m m u n i t y  a s  t h e  c o r p o r a t e  e m p l o y e r ,  

A t l a n t i c .  T h e r e  i s  no c a u s e  of  a c t i o n  f o r  n e g l i g e n c e  

a g a i n s t  S t r e e t e r  o r  Melcher because they  owed no pe r sona l  

d u t y  t o  M r s .  S u l l i v a n  t o  p r o v i d e  a  s a f e  p l a c e  t o  work. 

Without a  l e g a l  duty,  t h e r e  can be  no cause of a c t i o n  f o r  

even  s i m p l e  n e g l i g e n c e .  C h a r a c t e r i z i n g  t h e  a c t i o n s  a s  

llgrossll d o e s  n o t  c r e a t e  a  c a u s e  of a c t i o n ,  where  no d u t y  

l ies .  



I n  t h e  t r i a l  c o u r t  P l a i n t i f f  a r g u e d  t h a t  M r .  

S t r e e t e r  and  M r .  M e l c h e r  w e r e  l i a b l e  b e c a u s e  t h e y  w e r e  

a s s igned  t o  u n r e l a t e d  works. The 1978 amendments t o  t h e  

Workers' Compensation A c t  added t h e  f o l l o w i n g  language t o  

t h e  s t a t u t e .  

... N o r  s h a l l  s u c h  i m m u n i t i e s  b e  
a p p l i c a b l e  t o  e m p l o y e e s  o f  t h e  s a m e  
e m p l o y e r  when e a c h  is  o p e r a t i n g  i n  t h e  
f u r t h e r a n c e  o f  t h e  e m p l o y e r ' s  b u s i n e s s  
b u t  t h e y  a r e  a s s i g n e d  p r i m a r i l y  t o  
u n r e l a t e d  works w i t h i n  p r i v a t e  o r  p u b l i c  
employment. 

T h i s  p r o v i s i o n  is new t o  F l o r i d a  and p o s s i b l y  t o  

t h e  U n i t e d  S t a t e s .  T h e r e  i s  o n l y  o n e  c a s e  w h i c h  

c o n s t r u e s  t h i s  p r o v i s i o n .  I n  Johnson  v. Comet S t e e l  ------ - ----- ---A- 

E r e c t t i o n  I n c  4 3 5  So. 2d 908 ( F l a .  1st DCA 1 9 8 3 ) ,  a n  --------I --.I 

employee of a  g e n e r a l  c o n t r a c t o r  was i n j u r e d  a s  a  r e s u l t  

o f  t h e  n e g l i g e n c e  o f  a  s u b c o n t r a c t o r ' s  employee  w h i l e  

b o t h  w e r e  employed  o n - s i t e  i n  t h e  same c o n s t r u c t i o n  

p r o j e c t .  The i n j u r e d  employee argued t h a t  t h e  f a c t  t h a t  

h e  was a  common l a b o r e r  w h i l e  t h e  t o r t  f e a s o r  was a 

w e l d e r  meant  t h a t  t h e y  engaged  i n  u n r e l a t e d  works .  The 

F i r s t  D i s t r i c t  r e j e c t e d  t h i s  a r g u m e n t  on t h e  b a s i s  o f  

c a s e s  wh ich  had  h e l d  t h a t  s u b c o n t r a c t o r s  w e r e  immune 

u n d e r  t h e  Workmens' Compensa t ion  S t a t u t e  f o r  i n j u r i e s  

caused t o  an  employee of a  g e n e r a l  c o n t r a c t o r .  However, 



t h e  F i r s t  D i s t r i c t  d i d  n o t  e x p l a i n  t h e  meaning o f  t h e  

t e r m ,  I1unrelated works.I1 

W e b s t e r l s  N e w  C o l l e g i a t e  D i c t i o n a r y  d e f i n e s  

l l r e l a t e d l l  a s  I1connected by r e a s o n  o f  a n  e s t a b l i s h e d  o r  

d i scove rab le  re la t ion.I1  This  d e f i n i t i o n  does  n o t  answer 

t h e  q u e s t i o n  o f  what  I 1 u n r e l a t e d  worksl1 means,  however.  

I f  c a r r i e d  t o  a n  e x t r e m e ,  t h e  t e r m  " u n r e l a t e d  worksl1 

could be  rendered meaningless. A l l  employees of a  common 

employer a r e  r e l a t e d  i n  t h e  sense  t h a t  t hey  have a  common 

employer .  I f  t h i s  is a l l  t h e  r e l a t i o n s h i p  t h a t  is  

r e q u i r e d ,  t h e n  a l l  employees  o f  a n  employe r  would b e  

r e l a t e d .  However, under t h i s  i n t e r p r e t a t i o n  no employees 

would be  ass igned  p r i m a r i l y  t o  u n r e l a t e d  works and t h i s  

e x c e p t i o n  would have  no meaning. On t h e  o t h e r  hand i f  

t h e  "unre la ted  worksl1 means people doing d i f f e r e n t  t y p e s  

of  j o b s  t h e n  o n l y  t h o s e  d o i n g  t h e  same j o b  would b e  

r e l a t e d .  A common l a b o r e r  and a  welder  would be engaged 

i n  u n r e l a t e d  works, and could sue  each o t h e r  f o r  i n j u r i e s  

c a u s e d  by n e g l i g e n c e .  T h i s  d e f i n i t i o n  of  I 1 u n r e l a t e d  

worksl1 t o o  s t r i c t  t o  have  any meaning - a l m o s t  a l l  

employees  o f  a  g i v e n  b u s i n e s s  p e r f o r m  j o b s  which  a r e  

d i f f e r e n t  from those  performed by o t h e r  employees. Using 

t h i s  d e f i n i t i o n ,  o f  t h e  p o l i c y  o f  g r a n t i n g  immuni ty  t o  

employees would apply t o  very  f e w  s i t u a t i o n s  - it would 



apply only when two employees perform t h e  e x a c t  same job 

and one  i n j u r e s  t h e  o t h e r .  The F i r s t  D i s t r i c t  r e j e c t e d  

t h i s  approach  i n  Johnson  v. Comet S t e e l  E r e c t i o n  Inc . ,  ------- - ----- ----- ------- L 

supra .  

To i n t e r p r e t  t h i s  provis ion ,  one must cons ide r  

t h e  l a n g u a g e  o f  t h e  s t a t u t e  i n  l i g h t  o f  t h e  c h a n g i n g  

n a t u r e  o f  c o r p o r a t i o n s .  T h i s  i s  t h e  a g e  o f  t h e  

conglomerate corpora t ion .  The s t a t u t e  g r a n t s  t o  employees 

immunity from l i a b i l i t y  f o r  i n j u r i e s  t o  co-employees i n  

" r e l a t e d  works.I1 The e v i d e n t  p u r p o s e  o f  t h e  p r o v i s i o n  

was t o  e l i m i n a t e  l i t i g a t i o n  o v e r  i n j u r i e s  a r i s i n g  i n  

no rma l  c o u r s e  o f  b u s i n e s s .  The p u r p o s e  o f  Workers '  

C o m p e n s a t i o n  i s  t o  c o m p e n s a t e  f o r  s u c h  i n j u r i e s .  

However, i n  F l o r i d a  t h e r e  a r e  l a r g e  c o r p o r a t i o n s  which  

o p e r a t e  i n  a  number of  d i f f e r e n t  f i e l d s .  For  example ,  

M a r t i n  M a r i e t t a  u s e d  t o  o p e r a t e  i n  t h e  cement  i n d u s t r y  

and i n  t h e  aerospace indus t ry .  I f  an employee who drove 

a  sand t r u c k  a c c i d e n t a l l y  i n j u r e d  an employee who worked 

a t  a n  a e r o s p a c e  p l a n t ,  t h e r e  i s  no p u r p o s e  t o  g i v e  

immuni ty  t o  t h e  t r u c k  d r i v e r  T h i s  i s  n o t  t h e  t y p e  o f  

i n j u r y  w h i c h  a r i s e s  o u t  o f  t h e  o r d i n a r y  c o u r s e  o f  

t h e  a e r o s p a c e  b u s i n e s s .  T h e r e  a r e  t w o  l i n e s  o f  

b u s i n e s s e s  - t h e  cement  b u s i n e s s  and t h e  a e r o s p a c e  

b u s i n e s s .  I t  d o e s  n o t  o f f e n d  t h e  p o l i c y  b e h i n d  t h e  



Workers1 Compensation a c t  t o  a l l o w  an i n j u r e d  employee t o  

s u e  a f e l l o w  employee who is involved i n  a  d i f f e r e n t  l i n e  

o f  b u s i n e s s .  By u s i n g  a  " s a m e - l i n e  o f  b u s i n e s s I 1  t e s t  t o  

d e t e r m i n e  w h e t h e r  employees  a r e  i n v o l v e d  i n  u n r e l a t e d  

works ,  a  b a l a n c e  c a n  b e  a c h i e v e d .  Employees  a r e  immune 

f o r  i n j u r i e s  a r i s i n g  o u t  o f  t h e  o r d i n a r y  c o u r s e  o f  t h e  

same l i n e  o f  b u s i n e s s .  Employees  a r e  n o t  immune where  

t h e y  a r e  involved i n  d i f f e r e n t  l i n e s  o f  b u s i n e s s  and have 

t h e  same e m p l o y e r  o n l y  b e c a u s e  t h e y  a r e  w o r k i n g  f o r  a  

l a r g e  company. Th i s  i n t e r p r e t a t i o n  f u l f i l l s  t h e  r u l e  of  

s t a t u t o r y  c o n s t r u c t i o n  t h a t  I 1 [ a ]  s t a t u t e  i s  t o  b e  

c o n s t r u e d  s o  t h a t  it i s  m e a n i n g f u l  i n  a l l  o f  i t s  p a r t s .  

Wi l ensky  v. F i e l d s  267 So. 2d 1, 5 ( F l a .  1 9 7 2 ) .  ------- - -----I 



CONCLUSION 

E m p l o y e r s  owe t h e i r  e m p l o y e e s  a  d u t y  o f  

p r o v i d i n g  a  s a f e  work p l a c e .  The Worke r s f  Compensa t ion  

A c t  was  a d o p t e d  t o  p r o v i d e  employees  c o m p e n s a t i o n  f o r  

i n j u r i e s  on an  e f f i c i e n t ,  no - f au l t  b a s i s .  The ho ld ing  of  

t h e  Fourth  D i s t r i c t  i gno res  t h e  common law i n  e x i s t e n c e  

a t  t h e  t i m e  o f  t h e  1978 Amendment, and  m i s c o n s t r u e s  t h e  

Amendment. I t  a l s o  v a s t l y  i n c r e a s e s  t h e  p o t e n t i a l  

l i a b i l i t y  o f  c o r p o r a t e  o f f i c e r s .  Add i t i ona l  c o r p o r a t i o n s  

w i l l  be  r e q u i r e d  t o  p rov ide  in su rance  f o r  t h e i r  c o r p o r a t e  

o f f i c e r s ,  execu t ives ,  and supe rv i so r s .  Thus, t h e  ho ld ing  

o f  t h e  F o u r t h  D i s t r i c t  damages  t h e  o v e r a l l  scheme and  

p u r p o s e  o f  t h e  W o r k e r s '  C o m p e n s a t i o n  A c t  i n  t h a t  

c o r p o r a t i o n s  w i l l  b e  r e q u i r e d  t o  p r o v i d e  w o r k e r s f  

c o m p e n s a t i o n  b e n e f i t s  t o  t h e i r  employees  and  o f f i c e r s ,  

e x e c u t i v e s  and  s u p e r v i s o r s  w i l l  a l s o  b e  l i a b l e  f o r  

i n j u r i e s  t o  employees .  The a m i c u s  c u r i a e  r e s p e c t f u l l y  

u r g e s  t h i s  c o u r t  t o  quash  t h e  d e c i s i o n  o f  t h e  F o u r t h  

D i s t r i c t  C o u r t  o f  Appeal  and r e i n s t a t i n g  t h e  summary 

judgment i n  f a v o r  of  defendants .  
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