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STATEWENT OF THE CASE AND THE FACTS 

Amicus ------ c u r i a e  t h e  F l o r i d a  D e f e n s e  Lawyers  

A s s o c i a t i o n ,  adopts  and i n c o r p o r a t e s  by r e f e r e n c e  t h e  

statement o f  the  case  and the  f a c t s  i n  its i n i t i a l  b r i e f .  



CERTIFIED OUESTION 

D O E S  S E C T I O N  4 4 0 . 1 1  ( 1 ) ,  F L O R I D A  
STATUTES ( 1 9 8 3 )  ( S I C )  P E R M I T  S U I T S  
AGAINST CORPORATE EMPLOYERS OFFICERS, 
E X E C U T I V E S ,  AND S U P E R V I S O R S  A S  
" E M P L O Y E E S "  F O R  A C T S  O F  G R O S S  
NEGLIGENCE I N  F A I L I N G  TO PROVIDE A  
REASONABLY S A F E  PLACE I N  WHICH OTHER 
EMPLOYEES MAY WORK? 



SUMMARY OF ARGUMENT 

I. Plain Language of Statute 

The Fourth ~istrict was incorrect in characterizing 

Defendants actions as I1gross negligencev1. The facts do 

not show that Defendants engaged in conduct which would 

make the exception to worker's compensation immunity 

applicable. 

11. Corporate Officers - Do - Not --- Owe - a Personal Duty 
to Co-Employees to Prevent an Unsafe - - - - - - - --- -- ------- -- ------ 

An unbroken line of Florida cases holds that 

corporate officers do not owe a duty to employees to 

provide a safe workplace. This duty is owed to the 

corporation. 

111. Affirmative Act -- is required. 

The cases uniformly hold that a corporate officer 

must engage in an "affirmative actn of negligence to be 

personally liable. 

IV. Gross Negligence 

The Fourth District was incorrect in holding that 

the complaint stated a claim for gross negligence or that 

there were issues of fact to preclude summary judgment. 

V. Unrelated Works 

The "line of businessn test rather than the 

"separate locationbt test should be used to determine 

whether employees are assigned to "unrelated worksl1. 



ARGUMENT 

D O E S  S E C T I O N  4 4 0 . 1 1  ( 1 ) ,  F L O R I D A  
S T A T U T E S  ( 1 9 8 3 )  ( S I C )  P E R M I T  S U I T S  
A G A I N S T  CORPORATE EMPLOYER O F F I C E R S ,  
E X E C U T I V E S  A N D  S U P E R V I S O R S  A S  
I 1 E M P L O Y E E S 1 l  F O R  A C T S  O F  G R O S S  
N E G L I G E N C E  I N  F A I L I N G  T O  P R O V I D E  A  
REASONABLY S A F E  P L A C E  I N  WHICH OTHER 
EMPLOYEES MAY WORK? 

T H E  FOURTH D I S T R I C T  E R R E D  I N  H O L D I N G  
T H A T  MR. S T R E E T E R  AND MR. M E L C H E R  
I N D I V I D U A L L Y  OWED A  DUTY T O  CO-  
E M P L O Y E E S  T O  P R O V I D E  A  S A F E  P L A C E  T O  
WORK. 

I. P l a i n  L a n g u a g e  of t h e  S t a t u t e  

A m i c u s  cur iae  respect f u l l y  suggests t h a t  t h e  Fourth 

D i s t r i c t  C o u r t  of A p p e a l  erred i n  c h a r a c t e r i z i n g  t h e  

a c t i o n s  of D e f e n d a n t  Streeter and  D e f e n d a n t  M e l c h e r  a s  

'Igross neg l igence t1 .  T h e  f a c t s  regard ing  St ree ter l s  and  

M e l c h e r l s  conduct a re  se t  f o r t h  i n  P e t i t i o n e r ' s  brief and 

r e p l y  brief  a n d  w i l l  n o t  be res ta ted a t  l e n g t h  here. 

T h e r e  is no quest ion t h a t  both D e f e n d a n t s  w e r e  executives 

responsible f o r  corporate pol icy  decisions and t h a t  o ther  

e m p l o y e e s  w e r e  r e s p o n s i b l e  f o r  c a r r y i n g  o u t  t h e s e  

dec i s ions .  

D e f e n d a n t s 1  a c t i o n s  do n o t  c o n s t i t u t e  I1gross  

n e g l i g e n c e " .  T h e  F i f t h  D i s t r i c t  C o u r t  of A p p e a l  i n  

Weller v. - - - - I  R e i t z  4 1 9  S o . 2 d  739  ( F l a .  5 t h  DCA 1 9 8 2 )  uphe ld  

a s u m m a r y  judgment i n  favor of a co-employee based on t h e  



worker 's  compensation exc lus ive  remedy. The Court he ld  

t h a t  t h e  f a c t  t h a t  t h e  defendant co-employee: (a) s t a r t e d  

t h e  v e h i c l e  w i t h o u t  g e t t i n g  i n s i d e  it; (b )  s t a r t e d  t h e  

v e h i c l e  wi thout  knowing what gea r  it was i n ;  (c) s t a r t e d  

t h e  v e h i c l e  w h i l e  p l a i n t i f f  was i n  f r o n t  o f  it; (d)  

s t a r t e d  t h e  v e h i c l e  wi thout  checking t o  see i f  t h e  brakes  

w e r e  on; (e) was s o r r y  t h e  acc iden t  happened and Itshould 

have known b e t t e r t t l  d i d  n o t  c o n s i t i t u t e  g r o s s  negl igence 

t o  come w i t h i n  t h e  e x c e p t i o n  t o  S e c t i o n  4 4 0 . 1 1 ,  F l o r i d a  

S t a t u t e s .  

The f a c t s  i n  W e i l e r  v. - --- R e i t z  come much c l o s e r  t o  

t h e  r e q u i s i t e s  f o r  a  c la im f o r  g r o s s  negl igence '  t han  t h e  

f a c t s  h e r e .  Even as suming  t h a t  t h e  d e f e n d a n t s  w e r e  co- 

employees  o f  Suzanne S u l l i v a n ,  t h e y  w e r e  n o t  g u i l t y  o f  

t h e  t y p e  o f  conduc t  which would make t h e  e x c e p t i o n  t o  

worker's compensation immunity appl icable .  

11. -- C o r p o r a t e  O f f i c e r s  DoNot Owea P e r s o n a l  D u t y t o  ----- Co- 
Employees t o  Prevent an Unsafe Workplace - - - 

A s  s t a t e d  i n  - amicus c u r i a e ' s  i n i t i a l  b r i e f ,  t h e  1978 

amendment t o  S e c t i o n  4 4 0 . 1 1  must  b e  c o n s i d e r e d  i n  l i g h t  

(1) a  c o m p o s i t e  o f  c i r c u m s t a n c e s  which,  t o g e t h e r ,  
c o n s t i t u t e  a  c l e a r  and p r e s e n t  d a n g e r ;  ( 2 )  an  a w a r e n e s s  
o f  s u c h  d a n g e r ,  and ( 3 )  t h e  t o r t f e a s o r ' s  c o n s c i o u s ,  
v o l u n t a r y  a c t  o r  o m i s s i o n  i n  t h e  f a c e  t h e r e o f  which  i s  
l i k e l y  t o  r e s u l t  i n  i n j u r y .  Glaab  v. C a u d i l l  236 So.2d - -  - ------- 
180,  185  ( F l a .  2d DCA 1970) .  



of t h e  common l a w  which e x i s t e d  a t  t h e  t i m e  t h e  s t a t u t e  

w a s  enacted. 

The l a w  a t  t h a t  t i m e  was t h a t  corpora te  o f f i c e r s  and 

superv i so rs  w e r e  not  l i a b l e  i n  t o r t  t o  co-employees when 

c a r r y i n g o u t a  d u t y o w e d b y t h e  c o r p o r a t e e m p l o y e r  t o  i t s  

employees,  ----- Zur ich  -- I n s u r a n c e  ------ v. - S c o f i ,  366 So.2d 1193 

(F la .  2d DCA 1979) ;  Dessert -- - v. E l e c t r i c  Mutual - -- - I n s u r a n c e  - 

Co 392 So. 2d 340 (F la .  5 t h  DCA 1981);  C l a r k  v. B e t t e r  -2, - - ---- - 

C o n s t r u c t i o n  420 So.2d 929 (F la .  3d DCA 1982) ;  however,  ------------ 

i f  t h e  c o r p o r a t e  o f f i c e r s  o r  s u p e r v i s o r s  b reached  a  

p e r s o n a l  d u t y  t o  t h e  co - emp loyee  o r  c o m m i t t e d  a n  

a f f i r m a t i v e  a c t  of  neg l i gence ,  t h e n  he  cou ld  be  h e l d  

l i a b l e .  W e s t  - -- - v. J e s s o p ,  339 So.2d 1976) ;  --- Chorak --- v. - 

Nauqhton, 409 So.2d 35 (Fla .  2d DCA 1982).  

I n  C l a r k  and Dessert, s u p r a ,  t h e  c o u r t  h e l d  t h a t  

s u p e r v i s o r s  o r  e x e c u t i v e s  have no i n d i v i d u a l  d u t y  t o  

p r o v i d e  employees a  s a f e  p l a c e  t o  w o r k , b u t t h a t t h i s  was 

t h e  -- employer's non-delegable duty. 

The c a s e s  c i t e d  by Respondent,  Wright  v. McCord, 8 - -- -- - - --- -- 

D i v .  188, 88 So.150 (S. C t .  A l a .  1920) and Givens v. ------ - 

Savona Mfg. Co., 196 N.C. 377, 145 S.E. 681 (N.C. 1928) ------ -- -- 

do no t  a l t e r  t h e  holdings i n  Clark and Dessert. Further ,  

t h e s e  c a s e s  w e r e  d ec ided  p r i o r  t o  t h e  enac tment  o f  



worker's compensation s t a t u t e s  i n  Alabama o r  North Carolina. 
2 

Respondent a s s e r t s  t h a t  " [ a l n  a g e n t  i s  l i a b l e  t o  

t h i r d  persons f o r  damages r e s u l t i n g  from a v i o l a t i o n  of a 

d u t y  w h i c h  t h e  a g e n t  owes  t o  t h e  t h i r d  p e r s o n  ...I1 

( c i t i n g  ---- S c o t t  v. - -- Sun ---- Bank -- of ------- Volus i a  County, 408 So.2d 

591 (F l a .  5 t h  DCA 1982).  ---- Amicus ----- c u r i a e  a s s e r t s  t h a t  

under  F l o r i d a  law c o r p o r a t e  o f f i c e r s ,  a s  a g e n t s  of  t h e  

corpora t ion ,  do not  owe a personal  duty t o  t h i r d  p a r t i e s ,  

such a s  employees, t o  provide a s a f e  p lace  t o  work. This 

duty is owed by t h e  employer. 

Respondent seeks t o  "bootstrap" himself  by assuming 

t h a t  a duty e x i s t s .  This is t h e  f a l l a c y  i n  h i s  argument. 

Without a duty,  t h e r e  can be no negligence. 

T h e r e  i s  no d u t y  h e r e ,  t h e r e f o r e ,  t h e r e  i s  no 

l i a b i l i t y .  

111. P l a i n t i f f  m u s t  p r o v e  a n  " a f f i r m a t i v e  a c t 1 '  o f  --------- ---- ---- -- ------------ ---- -- 
negligence. 

P e t i t i o n e r  m i s c o n s t r u e s  t h e  h o l d i n g  i n  West - v. 

Jessop by saying t h a t  "nothing i n  t h e  case  sugges ts  t h a t  

i f  t h e  o f f i c e r  had personal ly  caused i n ju ry  by f a i l i n g  t o  

pe r fo rm a d u t y  t o  keep t h e  workp lace  s a f e  f o r  f e l l o w  

employees i n  t h e  f a c e o f  an obv ious  dange r ,  t h a t  h e  would 

( 2 )  See T i t l e  25, Chap te r  5 ,  Code of  Alabama; 
Chapter 97-1, General S t a t u t e s  of North Carolina.  



have been he ld  l i a b l e .  The W e s t  c o u r t  noted t h a t  

A c o r p o r a t e  e n t i t y  must n e c e s s a r i l y  
c o n d u c t  i t s  b u s i n e s s  t h r o u g h  i t s  
c o r p o r a t e  o f f i c e r s  and t o  p e r m i t  i n  
e v e r y  c a s e  a  t h i r d  p a r t y  a c t i o n  
a g a i n s t  t h e s e  o f f i c e r s  ... 
would o f t e n  r e d u c e  t h e  p r o t e c t i o n  o f  
l lexc lus iveness l~  t o  only a  t h e o r e t i c a l  
refuge.  

The c o u r t  went  on t o  s a y ,  ll... t h e r e  is  no r e a s o n  why a  

s t o c k h o l d i n g  c o r p o r a t e  o f f i c e r  s h o u l d  come under  t h e  

u m b r e l l a  of  e x c l u s i v e  p r o t e c t i o n  when h e  n e g l i g e n t l y  

i n j u r e s  another  employee through an a f f i r m a t i v e  act." 

C o n t r a r y  t o  P e t i t i o n e r ' s  a s s e r t i o n ,  W e s t  ---- d o e s  

r e q u i r e  a n  a f f i r m a t i v e  a c t  of  n e g l i g e n c e  on t h e  p a r t  o f  a  

c o r p o r a t e  o f f i c e r  t o  a v o i d  t h e  workers1  compensa t ion  

exc lus ive  remedy provis ions.  

I n  Chorak v. Naughton, 4 0 9  So.2d 35 (F la .  2d DCA ------ - --- --- 

1982) i n  which t h e  company p r e s i d e n t  padd led  a  company 

manager w i t h  a  board ,  c a u s i n g  him i n j u r y ,  t h e  c o u r t ,  i n  

h o l d i n g  t h a t  t h e  company p r e s i d e n t  was n o t  immune from 

s u i t ,  n o t e  t h a t  I*... t h e  w i l l f u l  a f f i r m a t i v e  n a t u r e  of  

h i s  a c t i o n  p l a c e  him s u f f i c i e n t l y  beyond h i s  c o r p o r a t e  

capac i ty  and subjec ted  him t o  l i a b i l i t y  a s  a  co-employee 

f o r  h i s  negligence.  

I n  Z u r i c h  I n s .  Co. v. S c o f i  366  So.2d 1 1 9 3 ,  1 1 9 4  ----- - -  -- - - - -  1 

(F la .  2d DCA 1979) ,  a  wrongful  d e a t h  c a s e  a g a i n s t  a  



s u p e r v i s o r  a s  a  r e s u l t  o f  a  t r e n c h  cave- in ,  t h e  c o u r t  

s t a t e d :  

... t h e r e  is n o t h i n g  i n  t h e  r e c o r d  t o  
i n d i c a t e  t h a t  t h e  superv i so r  committed 
any such a f f i r m a t i v e  a c t  of negl igence 
which went  beyond t h e  s c o p e  o f  h i s  
employerls dut ies .  Simply s t a t e d ,  t h e  
I1something e x t r a w  a s  requi red  by Kruse 
was missing i n  t h e  i n s t a n t  case.  

The same r u l e  was f o l l o w e d  i n  C l i f f i n  v. - S t a t e  

Department  of  H e a l t h  & R e h a b i l i t a t i v e  S e r v i c e s ,  4 5 8  So. -- --- - --a -- - ------- 

2d 2 9  (F la .  1st DCA 1984).  A s  an  a l t e r n a t i v e  ground f o r  

a f f i r m i n g  summary judgment i n  f a v o r  o f  t h e  d e f e n d a n t s ,  

who w e r e  t h e  Department  of  H e a l t h  & R e h a b i l i t a t i v e  

S e r v i c e s ,  t h e  d i r e c t o r  of  t h e  M e n t a l l y  D i s o r d e r e d  Sex 

O f f e n d e r  U n i t ;  t h e  a d m i n i s t r a t o r  o f  t h e  North F l o r i d a  

E v a l u a t i o n  and  T r e a t m e n t  C e n t e r  a n d  t h e  D i s t r i c t  

A d m i n s t r a t o r  of  HRS, D i s t r i c t  111, t h e  c o u r t  n o t e d  

l1the f a i l u r e  of t h e  complaint t o  a l l e g e  a f f i r m a t i v e  a c t s  

of negl igence going eyond t h e  scope of t h e  empoyerls non- 

d e l e g a b l e  duty." The o p i n i o n  does  n o t  s t a t e  what  was 

a l l e g e d  i n  t h e  c o m p l a i n t ,  s o  t h e  s t a t e m e n t s  i n  

Respondentls b r i e f  a s  t o  what could have been a l l eged  a r e  

pure specula t ion .  

Respondent seeks  t o  cloud t h e  i s s u e  by i n s e r t i n g  t h e  

q u e s t i o n  of whe the r  a  c o r p o r a t e  o f f i c e r  c a n  b e  h e l d  

i n d i v i d u a l l y  l i a b l e  f o r  h i s  t o r t s .  This  is no t  an i s s u e  



i n  t h i s  case. The i s sue  is whether Defendants a r e  immune 

from l i a b i l i t y  under t h e  workers1 compensation s t a t u t e .  

I V .  ----- There -- a r e  -- no ---- a l l e g a t i o n s  ----- -- of a p e r s o n a l  -- - breach  - -- of  
duty. 

A l l  of t h e  f a c t s  l i s t e d  by Respondent t o  support t h e  

contention t h a t  Defendants breached a  personal duty show 

on ly  t h a t  Defendants  were a c t i n g  a s  c o r p o r a t e  o f f i c e r s  

and making corporate decisions.  The f a c t  t h a t  Defendants 

personally made t h e  decis ions  does not change t h e  nature  

of t h e i r  a c t s .  Respondent c i tes  no c a s e s  i n  s u p p o r t  of  

t h i s  c o n t e n t i o n ;  which is  c o n t r a r y  t o  t h e  l i n e  o f  c a s e s  

c i t e d  i n  Subsection 11. 

V. The Four th  D i s t r i c t  e r r e d  i n  h o l d i n g  t h e  compla in t  -- ------ ----- -- ---- -- -- 
s t a t e s  a  cause  o f  a c t i o n  and t h a t  t h e r e  is  a  f a c t  ------ - -- ------ -- ---- - - ---- 
i s sue  reqardinq your negligence. 

I n  Glaab v. - ------- C a u d i l l  I 2 3 6  So.2d 180 (Fla .  2d DCA 

1 9 7 0 ) ,  which invo lved  an a u t o  a c c i d e n t  and t h e  F l o r i d a  

gues t  s t a t u t e ,  t h e  Second ~ i s t r i c t  s t a t e d  t h e  elements of 

g r o s s  neg l igence :  (1) a  composi te  of c i r cums tances  

which, t o g e t h e r ,  c o n s t i t u t e  a  c l e a r  and p r e s e n t  danger ;  

( 2 )  c h a r g e a b l e  knowledge o r  awareness  o f  danger ;  ( 3 )  a  

conscious d is regard  of consequences. 

The Glaab cour t  gave examples of what c o n s t i t u t e s  a  

" c l e a r  and p r e s e n t  dangerq1, such a s  o p e r a t i o n  of  a  

veh ic le  under t h e  influence of alcohol o r  drugs,; d r iv ing  



w h i l e  s u b j e c t  t o  b l a c k o u t s  o r  f a i n t i n g  s p e l l s ,  d r i v i n g  

whi le  extremely fat igued.  These i l l u s t r a t e  t h a t  a Ifclear  

and p resen t  danger" means a danger which is immediate and 

obse rvab l e .  The f a c t s  a l l e g e d  h e r e  show a t  most  a 

p o s s i b l i t y  of danger. 

I n  -- L i l t  ---- champ --- Food ----- S t o r e s  5 Holton,  475 So. 2d 7 2 6  

(F la .  1st DCA 1985) rev .  den. 484 So.2d (Fla .  1986) a 

customer of a convenience s t o r e  was k i l l e d  i n  t h e  parking 

l o t  of  t h e  s t o r e  by a robber .  Her e s t a t e  sued L i l t  

Champ, a l l e g i n g  t h a t  L i l l  Champ was " g r o s s l y  n e g l i g e n t v 1  

i n  f a i l i n g  t o  i n s t i t u t e  a f o rma l  s e c u r i t y  program t o  

prevent  armed robber ies ,  i n  f a i l i n g  t o  h i r e  any s e c u r i t y  

c o n s u l t i n g  s e r v i c e s  and i n  f a i l i n g  t o  i n s t a l l  s i l e n t  

a l a r m s  i n  s t o r e s ,  n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  L i l t  

Champ's o f f i c e r s  knew t h a t  armed robber ies  had occurred 

i n  t h e  p a s t ,  w e r e  l i k e l y  t o  r e c u r  and had r e s u l t e d  i n  

i n j u r y  t o  employees and customers. 

The F i r s t  D i s t r i c t  s t a t e d  t h a t :  " In  o u r  v iew t h e  

ev idence  i n  t h i s  c a s e  f a i l s  t o  d e m o n s t r a t e  even I1gross 

negligence" much less w i l l f u l  and wanton misconduct. - I d  

a t  729 .  

S i m i l a r l y ,  t h e  ev idence  and f a c t s  p l eaded  h e r e  do 

not  demonstrate I1gross negligencew. 

V I .  Defendants -- w e r e  no t  assigned t o  "unre la ted  worksI1. - 



Respondents ask t h i s  cour t  t o  adopt a  d e f i n i t i o n  i f  

I 1 u n r e l a t e d  worksn  which  would  make e m p l o y e e s  a t  a  

separa te  work s i te  Itassigned t o  unrelated worksff. Under 

t h i s  d e f i n i t i o n  any business with more than one o f f i c e  o r  

l o c a t i o n  would have employees a s s i g n e d  t o  I1unrela ted  

worksff.  Amicus ------ - c u r i a e  r e s p e c t f u l l y  s u g g e s t  t h a t  such  a  

d e f i n i t i o n  w i l l  r e s u l t  i n  a  r a s h  of  l a w s u i t s  and t h e  

v i r t u a l  e l iminat ion of t h e  co-employee immunity. 

Amicus - - - - - - - c u r i a e  - - - - - a s s e r t s  t h a t  t h e  "same l i n e  o f  

b u s i n e s s  t e s tM proposed i n  i t s  i n i t i a l  b r i e f  i s  more 

p r a c t i c a l  and more f a i r .  



CONCLUSION 

Amicus  c u r i a e  t h e  F l o r i d a  D e f e n s e  L a w y e r s  ------ ------ f 

Associat ion,  r e s p e c t f u l l y  r eques t  t h e  c o u r t  t o  answer t h e  

q u e s t i o n  c e r t i f i e d  by  t h e  F o u r t h  D i s t r i c t  i n  t h e  

n e g a t i v e ;  t o  v a c a t e  t h e  d e c i s i o n  o f  t h e  F o u r t h  D i s t r i c t  

C o u r t  o f  Appeals ;  and t o  r e i n s t a t e  t h e  f i n a l  summary 

judgment i n  f avor  of  defendants .  
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