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STATEXENT OF THE CASE 
AND THE FACTS 

Scott Stanlick and Laura L. Stanlick filed suit 

against Donald Kaplan, John Kaplan and Kaplan Industries, 

Inc. (Employer) seeking damages for injuries allegedly 

suffered by Scott Stanlick (Employee) "while engaged in 

his occupationn. 

The Kaplans are the major shareholders, directors 

and officers of Employer. Employee worked for Employer 

as a long haul, over-the-road, truck driver. He was 

involved in a collision while operating a truck within 

the scope of his employment. Plaintiffs allege that the 

collision and Employee's alleged injuries were caused by 

Employee's being required to work excessive hours in 

violation of unspecified federal laws, and that the 

Kaplans are individually liable for these alleged 

damages. Employee received Workers' Compensation 

benefits for his injuries. 

Defendants answered and filed a Motion to Dismiss 

the Complaint on the grounds that the Workerst 

Compensation Act bars the claim against all the 

Defendants. The trial court granted the Motion to 

Dismiss Kaplan Industries, Inc., but denied the Motion to 

Dismiss the Kaplans individually. 

The Kaplans filed a Petition for a Writ of 

Prohibition in the Second District Court of Appeal on the 

grounds that Workers' Compensation was the Plaintiffs' 



exclusive remedy. The Second District Court of Appeal 

granted the writ of prohibition. It certified that its 

decision was in conflict with the decision in Sullivan - v. 

Streeter, 485 So.2d 893 (Fla. 4th DCA 1986), review - - - - - - - - ------ 

granted ---- (Fla. 1986). This appeal has been consolidated 

with Streeter. 



P O I N T  ON APPEAL 
(restated by amicus curiae) 

WHETHER T H E  D I S T R I C T  COURT O F  A P P E A L  
WAS CORRECT I N  HOLDING THAT P L A I N T I F F S '  
CLAIM AGAINST THE EMPLOYERS' CORPORATE 
O F F I C E R S  I N D I V I D U A L L Y  WAS BARRED BY 
S E C T I O N  440.11(1), F L O R I D A  S T A T U T E S  
(1981). 



SUMMARY OF ARGUMENT 

The common law r u l e  t h a t  corporate o f f i c e r s  have t h e  

c o r p o r a t e  employer ' s  immunity from s u i t  w h i l e  a c t i n g  a s  

corporate o f f i c e r s  was not changed by t h e  1978 Amendments 

t o  t h e  Workers' Compensation A c t .  Corporate o f f i c e r s  a r e  

n o t  co -employees  when c a r r y i n g  o u t  t h e  c o r p o r a t e  

employer's duty t o  its employees. Corporate o f f i c e r s  a r e  

co-employees i f  they commit a f f i rma t ive  a c t s  of negligence 

which go beyond t h e  scope of t h e  employer ' s  duty.  Such 

a c t s  requ i re  personal,  d i r e c t  contact  between t h e  o f f i c e r  

and t h e  co-employee .  Mere p o l i c y - m a k i n g  i s  n o t  an  

a f f i rmat ive  a c t .  

Even assuming t h e  1978 Amendment d i d  change t h e  

common law r u l e  regarding corporate o f f i c e r s 1  l i a b i l i t y ,  

t h e  compla in t  d i d  n o t  a l l e g e  s u f f i c i e n t  f a c t s  t o  s t a t e  a  

cause  of  a c t i o n  f o r  g r o s s  neg l igence  o r  any of t h e  o t h e r  

e x c e p t i o n s  t o  workers '  compensat ion immunity i n  S e c t i o n  

4 4 0 . 1 1  Florida S t a t u t e s  (1985). 



ARGUMENT 

T H E  DISTRICT C O U R T  O F  APPEAL WAS 
CORRECT I N  H O L D I N G  THAT PLAINTIFFS! 
C L A I M  AGAINST THE EMPLOYERS' CORPORATE 
OFFICERS I N D I V I D U A L L Y  WAS BARRED BY 
SECTION 440 .11(1) ,  F L O R I D A  STATUTES 
(1981) .  

I. The 1978 Amendments t o  t h e  Workers! Compensation 
A c t  d i d  n o t  change  t h e  common l a w  r u l e  t h a t  
c o r p o r a t e  o f f i c e r s  a r e  immune when a c t i n g  a s  
c o r p o r a t e  o f f i c e r s .  

The c r u x  o f  t h i s  c a s e  is  w h e t h e r  c o r p o r a t e  o f f i c e r s ,  

e x e c u t i v e s  and  s u p e r v i s o r s ,  ----------- i n d i v i d u a l l y ,  owe a  d u t y  t o  

e m p l o y e e s  t o  p r o v i d e  them w i t h  a  s a f e  p l a c e  t o  work. 

P e t i t i o n e r s  make t h e  n o v e l  a r g u m e n t  t h a t  i n  t h i s  c a s e ,  

u n l i k e  S t r e e t e r  v. - -- S u l l i v a n ,  ------ (Case  No: 68 ,697) ,  t h e  

i n d i v i d u a l s  !!acted a f f i r m a t i v e l y  and i n t e n t i o n a l l y  t o  make 

t h e  workplace - f a r  more -- unsafe!! ( P e t i t i o n e r s !  b r i e f  a t  1 2 ;  

e m p h a s i s  i n  o r i g i n a l ) .  H o w e v e r ,  t h i s  i s  m e r e l y  a n  

e x e r c i s e  i n  s e m a n t i c s ,  s i n c e  t h e  r e c o r d  s h o w s  t h a t  

Defendants a c t e d  on ly  i n  a  policy-making r o l e .  

The s e c o n d  i s s u e  i n  t h i s  case, a s  i n  ------- S t r e e t e r ,  - i s  

w h e t h e r  c o r p o r a t e  o f f i c e r s  are  c o n s i d e r e d  t o  b e  co -  

e m p l o y e e s  when t h e y  a r e  a c t i n g  i n  f u r t h e r a n c e  o f  t h e  

c o r p o r a t e  e m p l o y e r s 1  n o n - d e l e g a b l e  d u t i e s .  I t  i s  t h e  

p o s i t i o n  o f  a m i c u s  ------I c u r i a e  t h e  F l o r i d a  Defense  Lawyers  

Assoc i a t i on ,  t h a t  t h e  answer t o  bo th  of  t h e s e  q u e s t i o n s  is 

!!no!! and t h a t  t h e  D i s t r i c t  Court  o f  Appeal was c o r r e c t  i n  

h o l d i n g  t h a t  P l a i n t i f f s 1  e x c l u s i v e  remedy was  w o r k e r s 1  

compensation. 



McDaniel - v. --AA----- S h e f f i e l d  1 431 So.2d 230 (F la .  1st DCA 

1983) ,  p e t .  f o r  r e v .  den. 4 4 0  So.2d 352 ( F l a .  1983) was a  

w r o n g f u l  d e a t h  s u i t  a g a i n s t  t h e  c o r p o r a t e  o f f i c e r s  and 

m a j o r i t y  s h a r e h o l d e r s  of  Shef f  i e l d  O i l  Company. The 

decedent,  who was employed by t h e  company a s  a  c l e r k  a t  a  

c o m b i n a t i o n  conven ience  s t o r e  and s e r v i c e  s t a t i o n ,  was 

s h o t  and k i l l e d  t h e r e  by a n  unknown armed robber .  A f t e r  

r ece iv ing  workers'  compensation b e n e f i t s ,  h i s  e s t a t e  sued 

t h e  S h e f f i e l d s  ind iv idua l ly ,  a l l e g i n g  they  w e r e  neg l igen t  

i n  f a i l i n g  t o  p r o t e c t  t h e  decedent from c r i m i n a l  conduct 

on t h e  premises.  The t r i a l  c o u r t  granted  summary judgment 

i n  f a v o r  o f  t h e  S h e f f i e l d s ,  which t h e  F i r s t  D i s t r i c t  

a f f i rmed,  s t a t i n g :  

H o w e v e r ,  e v e n  i f  w e  a s s u m e  t h e  
S h e f f i e l d s  w e r e  c o - l e s s e e s  o f  t h e  
proper ty ,  t hey  d i d  no t  i n d i v i d u a l l y  owe 
t h e  decedent any du ty  u n l e s s  they  w e r e  
a l s o  i n  p o s s e s s i o n  a n d  c o n t r o l  o f  
premises  i n  t h e i r  i nd iv idua l  c a p a c i t i e s  
and n o t  a s  c o r p o r a t e  o f f i c e r s ,  a g e n t s  
and employees.  The S h e f f i e l d s  had  no  
du ty  t o  t h e  decedent a s  a  r e s u l t  of any 
a c t s  pe r fo rmed  a s  c o r p o r a t e  o f f i c e r s .  
431 So.2d a t  231. 

I n  ---A W e s t  v. - J e s s o p ,  339 So.2d 1136 ( F l a .  2d DCA 1976) 

t h e  Second D i s t r i c t  Court of Appeal he ld  t h a t  a  co rpora te  

o f f i c e r  i s  n o t  c o n s i d e r e d  t o  b e  a  co-employee when h e  i s  

c a r r y i n g  o u t  a  duty owed by t h e  co rpora te  employer t o  its 

employees.  When a c t i n g  i n  such  c a p a c i t y ,  t h e  o f f i c e r  is  

c l o t h e d  w i t h  t h e  c o r p o r a t i o n ' s  i m m u n i t y  f r o m  s u i t .  

However, t h e  c o u r t  h e l d  t h a t  i f  t h e  c o r p o r a t e  o f f i c e r  



commits an a f f i r m a t i v e  a c t  of negl igence which goes beyond 

t h e  scope of t h e  employer's nondelegable duty,  t h e  o f f i c e r  

may be  l i a b l e .  T h i s  r u l e  was f o l l o w e d  i n  s e v e r a l  o t h e r  

d e c i s i o n s .  ------ Z u r i c h  -- I n s u r a n c e  - v. S c o f i ,  366 So.2d 1 1 9 3  

( F l a .  2d DCA 1979) ,  cert .  den. 378 So.2d 348 ( F l a .  1979) ;  

Dessert  v. E l e c t r i c  Mutual  L i a b i l i Q  I n s u r a n c e  Co., 392 ------- - -------- ------------- --- ---- -- - - 

S o . 2 d  3 4 0  ( F l a .  5 t h  D C A  1 9 8 1 ) ;  - C l a r k  - - - - v .  -- - B e t t e r  - - - - - 

C o n s t r u c t i o n  Co., 4 2 0  So.2d 929 (F la .  3d DCA 1982) .  T h i s  ---- ---- -- 

was t h e  common law o f  t h e  S t a t e  o f  F l o r i d a  when t h e  1978 

Amendments t o  t h e  Workers1 Compensation A c t  w e r e  adopted. 

P l a i n t i f f s  argue t h a t  t h e  r u l e  i n  Frantz  v. - - I  McBee 77 

So.2d 796 (1955) was t h e  o n l y  common law i n  e x i s t e n c e  a t  

t h e  t i m e  o f  t h e  1 9 7 8  Amendment t o  t h e  W o r k e r s 1  

Compensat ion A c t .  However, t h i s  is n o t  t h e  c a s e .  The 

common l aw r u l e  i n  F r a n t z  v. M c B e e  s u p r a ,  had been ------ - -----I 

modified by W e s t  -- v. - Jessop,  supra,  a t  t h e  t i m e  of t h e  1978 

Amendments. The 1978 Amendment must be read  i n  l i g h t  of 

a l l  o f  t h e  common law which e x i s t e d  a t  t h e  t i m e  o f  i t s  

passage,  n o t  only t h e  d e c i s i o n s  which P l a i n t i f f s  p r e f e r .  1 

P l a i n t i f f s  a r g u e  t h a t  t h e y  a l l e g e d  s u f f i c i e n t  

a f f i r m a t i v e  a c t s  o f  n e g l i g e n c e  t o  s a t i s f y  t h e  W e s t  ---- v. - 

Jessop  test. However, P l a i n t i f f s  concede t h a t  a l l  of t h e  

Kap lans l  a c t s  w e r e  . . . c r e a t i o n  and e n f o r c e m e n t  o f  . . 

1. B l a c k ' s  Law D i c t i o n a r y  ( r ev .  4 t h  Ed.) d e f i n e s  
llcommon lawq1 as:  ll. . . t h e  common law comprises t h e  body 
of t h o s e  p r i n c i p l e s  and r u l e s  of a c t i o n  . . . which d e r i v e  
t h e i r  a u t h o r i t y  s o l e l y  from u s a g e s  and c u s t o m s  . . . o r  
from t h e  judgments and dec rees  of t h e  c o u r t s  . . . I I  



policy.'' (Petitioners' brief, page 12). A policy 

decision is simply not an affirmative act. In - Zurich ---- - v. - 

Scofi 3600 So. 2d 1195 (Fla. 2d DCA 1979) the decedent -----I 

was killed in a trench cave-in. Although the facts are 

not clearly stated in the opinion, apparently the trench 

was not properly braced, in violation of state safety 

rules. The trial court instructed the that violation 

of these rules was negligence. The Second District 

reversed, stating: 

This was the negligence charged to the 
appellant. If a state safety statute 
was violated at the job site, this was 
a responsibility of the employer which 
it can only discharge (or fail to 
discharge) through its supervisory 
employee. The supervisor merely 
carries out the responsibility or duty 
of the employer. For this purpose, he 
is the employer's alter ego. Thus, 
under such circumstances, the 
supervisor should be entitled to the 
immunity of the employer. 366 So.2d at 
1195. 

Thus, the Second District held that "making the 

workplace more unsafe1' by failing to enforce a safety rule 

did not constitute an affirmative act which would make a 

supervisory employee personally liable. This is exactly 

the situation here. Plaintiffs allege that Employer had a 

policy which violated certain unspecified federal laws and 

regulations. The employer's responsibility can be 

discharged only through its officers and employees. They 

are the alter ego of the employer and are entitled to the 

same immunity. 



I n  ---- Kruse v. - Schieve ,  6 1  Wis.2d 6 4 ,  2 1 3  N.W. 2d 6 4  

( W i s .  1983) t h e  Wisconsin Supreme Court  d i s c u s s e d  t h e  

q u e s t i o n  o f  Ithow does  a  c o r p o r a t e  o f f i c e r  become a l s o  a  

co-employee?I1 The cour t  s t a t e d  t h a t  l 'c learly,  something 

e x t r a  is needed ove r  and beyond t h e  du ty  owed t o  t h e  

employer.I1 Id. a t  67. The c o u r t  went on t o  d i s c u s s  t h e  

c a s e s  of  Hoeverman --------- v. - Feldman 1 2 2 0  W i s .  557, 265 N.W. 580 

( 1 9 3 6 )  and Wasley v. - Kostmakar 1 50 W i s .  2d 738, 184 N.W. 

2d 821 (1971) a s  examples of a  corporate o f f i c e r  ac t i ng  a s  

a  co-employee. The c o u r t  s t a t e d :  " In  ---- Hoeverman -- - - - t h a t  

added e l emen t  was provided by t h e  company p r e s i d e n t  

d i r e c t i n g  a  p a r t i c u l a r  employee t o  o p e r a t e  a  p a r t i c u l a r  

m a c h i n e  i n  a  p a r t i c u l a r  manner.  I n  ----- Wasley ,  t h a t  

a d d i t i o n a l  f a c t o r  was provided by t h e  c o r p o r a t e  o f f i c e r  

a c t u a l l y  d r iv ing  t h e  t ruck which caused t h e  f a t a l  injury.  

I n  b o t h  c a s e s  w e  d e a l  n o t  w i t h  any  g e n e r a l  d u t y  o f  

r e s p o n s i b i l i t y  owed t h e  employees but  an a f f i rma t ive  a c t  

which i n c r e a s e d  t h e  r i s k  of injury.I1 2 1 3  N.W.2d a t  67 ,  

68. 

The common thread of these  cases  is personal,  d i r e c t  

c o n t a c t  between t h e  c o r p o r a t e  o f f i c e r s  and t h e  employee 

which causes  i n j u r y .  I f  a  c o r p o r a t e  o f f i c e r  wrenches an 

employee 's  neck, t h i s  i s  an a f f i r m a t i v e  a c t ,  ---- West v. - 

Jessop, supra; i f  a  corporate o f f i c e r  paddles an employee, 

t h i s  i s  an a f f i r m a t i v e  a c t  1 Chorak 2 v  --- Nauqhton ---- 1 4 0 9  So.2d 

35 (F la .  DCA 1981) ; i f  a  c o r p o r a t e  o f f i c e r  engages i n  



loading a truck and causes an accident, this is an 

affirmative act, ------------ Pitrowski v. Taylor, --- 55 Wis.2d 615, 201 

N.W.2d 52 (Wis. 1972). 

However, when a corporate officer or supervisor 

merely makes or carries out company policy, this is not an 

affirmative act which makes him personally liable. Zurich 

v. Scofi, supra; Dessert v. Electric Mutual Liability - ----- ------- - ----- -------- 

Insurance Co., 392 So.2d 340 (Fla. 5th DCA 1981). There -- -- ----- - - 

were no allegations of any "affirmative actst1 by 

Respondents which would make them personally liable. 

Consequently, the District Court of Appeal was correct in 

holding that Plaintiffst exclusive remedy was workerst 

compensation and correctly issued the writ of prohibition. 

11. The complaint did not contain sufficient 
allegations of ultimate fact to state a cause of 
action for gross negligence or willful and 
wanton misconduct. 

The elements of gross negligence are: (1) a 

composite of circumstances which, together, constitute a 

clear and present danger; (2) chargeable knowledge or 

awareness of danger; (3) a conscious disregard of 

consequences, Glaab - v. Caudill, 236 So.2d 180 (Fla. 2d DCA 

1970). In ----- Glaab the court gave examples of what 

constitute a Itclear and present dangerw, such as operation 

of a vehicle while under the influence of alcohol or 

drugs; driving while subject to blackouts or fainting 

spells; driving while extremely fatigued. These examples 

indicate that a Itclear and present dangertt is one which is 



immediate and observable.  The f a c t s  a l l e g e d  h e r e  show, a t  

most, a  p o s s i b i l i t y  of danger. 

I n  L i l  Champ Food S t o r e s  v. Ho l ton ,  475 So.2d 726 --- ---- ---- - ------ 

( F l a .  1st DCA 1 9 8 5 ) ,  pet.  fgy yev.  -- --- den. 484 So.2d 352 

(Fla. 1986), a  customer of a  convenience s t o r e  was k i l l e d  

i n  t h e  s t o r e ' s  p a r k i n g  l o t  by a  r o b b e r .  H e r  e s t a t e  s u e d  

L i l  Champ, a l l e g i n g  t h a t  L i l  Champ was "g ross ly  negl igent"  

i n  f a i l i n g  t o  i n s t i t u t e  a  f o r m a l  s e c u r i t y  program t o  

p r e v e n t  armed r o b b e r i e s ;  i n  f a i l i n g  t o  i n s t a l l  s i l e n t  

a l a r m s  i n  s t o r e s ;  and  i n  f a i l i n g  t o  h i r e  any s e c u r i t y  

c o n s u l t i n g  s e r v i c e s ,  n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  L i l  

Champst o f f i c e r s  knew t h a t  armed r o b b e r i e s  had occurred i n  

t h e  p a s t ,  w e r e  l i k e l y  t o  r e c u r  and had r e s u l t e d  i n  i n j u r y  

t o  employees and customers. 

The F i r s t  D i s t r i c t  s t a t e d  t h a t :  " I n  o u r  v i e w  t h e  

e v i d e n c e  i n  t h i s  c a s e  f a i l s  t o  d e m o n s t r a t e  even  ' g r o s s  

negl igence '  much less w i l l f u l  and wanton m i s c o n d ~ c t . ~ '  475 

So.2d a t  726. 

S i m i l a r l y  i n  - Weller - v. Re i t z ,  419 So.2d 739 (Fla. 5 t h  

DCA 1982) t h e  F i f t h  D i s t r i c t  c o u r t  o f  Appeal u p h e l d  a  

summary judgment based on workers'  compensation immunity 

i n  f a v o r  o f  a  co-employee who: (1) s t a r t e d  a  v e h i c l e  

w i t h o u t  g e t t i n g  i n s i d e  it; ( 2 )  s t a r t e d  a  v e h i c l e  w i t h o u t  

knowing wha t  g e a r  it was i n ;  ( 3 )  s t a r t e d a v e h i c l e w h i l e  a  

co-worker ( t h e  p l a i n t i f f )  was i n  f r o n t  of it; ( 4 )  s t a r t e d  

a  v e h i c l e  w i t h o u t  c h e c k i n g  t o  see i f  t h e  b r a k e  was on. 



The Fifth District stated: 

The circumstances and facts support the 
conclusion that appellee was guilty of 
simple negligence. Appellant has not 
met the burden of showing facts from 
which gross negligence could reasonably 
be inferred. Thus the [workers' 
compensation] statute applies to 
provide immunity for appellee since 
appellant has already received his 
workers1 compensation benefits. 419 
So.2d at 741. 

The facts alleged here do not show "a conscious and 

voluntary act or omission which is likely to result in 

grave injury when in the face of a clear and present 

danger of which the alleged tortfeasor is aware." Weller 

v. Reitz, supra at 741, quoting Glaab v. Caudill 236 - ----- ----- - -------, 
So.2d 780 (Fla. 2d DCA 1970). 

In the recent case of Fisher v. Shenandoah - - - - - - - - - - - - - - - - - 

General Construction Co., 11 FLW 602 (Fla. 1986) this 
----Ap- -- 

court held that an employer did not commit an intentional 

tort by ordering an employee to work inside a pipe which 

the employer knew to be filled with dangerous gas that 

would in all probability result in injury to the employee. 

Accord, Lawton v. - Alpine Engineered Products, Inc. 11 FLW 

619 (Fla. 1986). Although both these cases dealt with the 

liability of the corporate employer rather than that of 

corporate officers, if the corporation does not commit an 

intentional tort by such acts, neither do the corporate 

officers. 

Consequently, the complaint fails to allege 



s u f f i c i e n t  u l t i m a t e  f a c t s  t o  s t a t e  a  cause  of a c t i o n  f o r  

gross  negligence o r  w i l l f u l  and wanton misconduct o r  f o r  

any of  t h e  o t h e r  e x c e p t i o n s  t o  workersg  compensat ion 

immunity i n  S e c t i o n  440.11 (1985). Therefore ,  t h e  

D i s t r i c t  Court  of  appea l  was c o r r e c t  i n  ho ld ing  t h a t  

workersg compensation was P l a i n t i f f s g  exclusive remedy and 

i n  i s su ing  t h e  w r i t  of prohibi t ion.  This order  should be 

affirmed. 

2. Sect ion 440.11 Florida S t a t u t e s  (1985) provides 
IgSuch fe l low employee immunities s h a l l  not  be appl icable  
t o  an employee who a c t s  with respect  t o  a  fe l low employee, 
with w i l l f u l  and wanton disregard  o r  unprovoked physical  
aggression o r  with gross  negligence when such a c t s  r e s u l t  
i n  i n ju ry  o r  death . . ." 



CONCLUSION 

The District Court of Appeal was correct in granting 

the writ of prohibition because Plaintiffs' exclusive 

remedy was workers' compensation. This ruling should be 

affirmed. 

Respectfully submitted, 

*%e:*Je Leslie King 0 
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