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KOGAN, J .  

The F o u r t h  D i s t r i c t  C o u r t  o f  Appeal  has  c e r t i f i e d  t h e  

f o l l o w i n g  q u e s t i o n  as b e i n g  one  o f  g r e a t  p u b l i c  i m p o r t a n c e :  

DOES SECTION 440.11 (1) , FLORIDA STATUTES (1983)  
PERMIT SUITS AGAINST CORPORATE EMPLOYER OFFICERS, 
EXECUTIVES, AND SUPERVISORS AS "EMPLOYEES" FOR ACTS 
OF GROSS NEGLIGENCE I N  FAILING TO PROVIDE A 
REASONABLY SAFE PLACE I N  W H I C H  OTHER EMPLOYEES MAY 
WORK? 

S u l l i v a n  v .  S t r e e t e r ,  4 t h  DCA 

The Second G i s t r i c t  C o u r t  o f  Appeal ,  i n  Kaplan v .  C i r c u i t  C o u r t  

o f  t h e  Tenth  J u d i c i a l  c i r c u i t ,  2d DCA 

c e r t i f i e d  e x p r e s s  c o n f l i c t  between t h a t  c o u r t ' s  d e c i s i o n  and t h e  

F o u r t h  D i s t r i c t ' s  d e c i s i o n  i n  S u l l i v a n .  T h i s  C o u r t  h a s  

j u r i s d i c t i o n  p u r s u a n t  t o  a r t i c l e  V ,  s e c t i o n s  3 ( b )  ( 3 )  , ( 4 )  o f  t h e  

F l o r i d a  C o n s t i t u t i o n .  W e  answer  t h e  c e r t i f i e d  q u e s t i o n  i n  t h e  

a f f i r m a t i v e ,  and  a c c o r d i n g l y  approve  t h e  d e c i s i o n  of  t h e  F o u r t h  

D i s t r i c t  and  q u a s h  t h e  d e c i s i o n  o f  t h e  Second D i s t r i c t  and  remand 

t h a t  c a s e  f o r  f u r t h e r  p r o c e e d i n g s  c o n s i s t e n t  w i t h  t h i s  o p i n i o n .  



S t r e e t e r  

Suzanne S u l l i v a n  was employed a s  a b r a n c h  manager of  t h e  

Davie  b r a n c h  o f  A t l a n t i c  F e d e r a l  S a v i n g s  and  Loan ( A t l a n t i c ) .  I n  

1981  A t l a n t i c ,  t h r o u g h  S t r e e t e r  and  Melche r ,  made t h e  economic 

d e c i s i o n  t o  remove t h e  armed g u a r d  from t h e  Davie  b r a n c h ,  d e s p i t e  

p e r s i s t e n t  r e q u e s t s  f rom t h e  employees o f  t h a t  b r a n c h  t o  m a i n t a i n  

t h e  gua rd .  The Davie  b r a n c h  w a s  robbed  once  i n  t h e  f a l l  of  1981  

and  a g a i n  i n  J u n e  o f  1982.  Throughout  t h i s  p e r i o d  t h e  Davie  

b r a n c h  employees s t e p p e d  up t h e i r  r e q u e s t s  t o  S t r e e t e r  and  

Melcher  t o  r e a s s i g n  t h e  armed g u a r d  t o  t h e  b r a n c h .  

Dur ing  t h e  J u n e ,  1982 r o b b e r y ,  t h e  p e r p e t r a t o r  t h r e a t e n e d  

Suzanne S u l l i v a n ' s  l i f e .  I n  J u l y  o f  1982 t h e  same man r e t u r n e d  

t o  t h e  Davie  b r a n c h  and  k i l l e d  Suzanne S u l l i v a n .  

Mark S u l l i v a n ,  S u z a n n e ' s  husband,  b r o u g h t  s u i t  a g a i n s t  

A t l a n t i c ,  as w e l l  as S t r e e t e r  and Melcher ,  a l l e g i n g  t h a t  t h e  

d e f e n d a n t s  had  a c t e d  w i t h  g r o s s  n e g l i g e n c e  i n  f a i l i n g  t o  p r o v i d e  

a d e q u a t e  s e c u r i t y ,  and t h a t  t h i s  f a i l u r e  p r o x i m a t e l y  c a u s e d  

S u z a n n e ' s  d e a t h .  The t r i a l  c o u r t  g r a n t e d  a l l  d e f e n d a n t ' s  mo t ions  

f o r  summary judgment and  S u l l i v a n  a p p e a l e d .  The F o u r t h  D i s t r i c t  

a f f i r m e d  t h e  summary judgment as t o  A t l a n t i c ,  b u t  r e v e r s e d  as t o  

S t r e e t e r  and  Melche r ,  h o l d i n g  t h a t  s e c t i o n  440 .11 (1 )  e x p r e s s l y  

imposes  l i a b i l i t y  upon g r o s s l y  n e g l i g e n t  employees .  The c o u r t  

s t a t e d  t h a t  c o r p o r a t e  o f f i c e r s  are "employees"  unde r  t h e  s t a t u t e ,  

and  c e r t i f i e d  t h e  a b o v e - s t y l e d  q u e s t i o n  t o  t h i s  C o u r t .  

S t a n l i c k  

S t a n l i c k ,  a t r u c k  d r i v e r  f o r  Kaplan I n d u s t r i e s ,  w a s  

i n j u r e d  when h e  f e l l  a s l e e p  w h i l e  d r i v i n g  K a p l a n ' s  t r u c k .  

S t a n l i c k  b r o u g h t  a n  a c t i o n  a g a i n s t  Kaplan I n d u s t r i e s ,  and Donald 

and  John Kaplan ,  i n d i v i d u a l l y .  S t a n l i c k  a l l e g e d  t h a t  t h e  Kaplans  

r e q u i r e d  him t o  work e x c e s s i v e l y  l o n g  h o u r s  i n  v i o l a t i o n  o f  

f e d e r a l  l a w  and  t h a t  t h e  Kaplans  r e q u i r e d  S t a n l i c k  t o  f a l s i f y  h i s  

d r i v i n g  r e c o r d s  i n  o r d e r  t o  evade  d e t e c t i o n  by f e d e r a l  

a u t h o r i t i e s .  H e  t h u s  a l l e g e d  t h a t  t h e  Kaplans  w e r e  g u i l t y  o f  

w i l l f u l  and  wanton misconduc t  r e s u l t i n g  i n  f o r e s e e a b l e  i n j u r y  t o  

S t a n l i c k .  



The t r i a l  c o u r t  g r a n t e d  Kaplan I n d u s t r i e s '  motion t o  

d i s m i s s ,  b u t  den ied  t h e  Kaplan b r o t h e r s '  s i m i l a r  motion. The 

Kaplans p e t i t i o n e d  t h e  Second Di s t r i c t  f o r  a  w r i t  of p r o h i b i t i o n  

on t h e  ground t h a t  t h e  t r i a l  c o u r t  l acked  j u r i s d i c t i o n  t o  h e a r  

S t a n l i c k ' s  compla in t .  The c o u r t  g r a n t e d  t h e  w r i t ,  ho ld ing  t h a t  

c o r p o r a t e  o f f i c e r s  a r e  n o t  employees; r a t h e r  t h e y  a r e  employers 

e n t i t l e d  t o  t h e  immunity under s e c t i o n  440 .11 (1 ) .  The c o u r t  

c e r t i f i e d  t h a t  i t s  d e c i s i o n  was i n  e x p r e s s  c o n f l i c t  wi th  

S u l l i v a n .  
1 

The l i a b i l i t y  o r  immunity of a l l  d e f endan t s  rests upon ou r  

i n t e r p r e t a t i o n  o f  s e c t i o n  4 4 0 . 1 1 ( 1 ) ,  F l o r i d a  S t a t u t e s  ( 1981 ) .  
2 

That  s t a t u t e  g r a n t s  immunity t o  employers and employees f o r  

s imple  neg l i gence  b u t  imposes l i a b i l i t y  on employees who a c t  w i t h  

g r o s s  neg l i gence  w i t h  r e s p e c t  t o  t h e i r  f e l l o w  employees. The 

s t a t u t e  r e ads :  

The same immuni t ies  from l i a b i l i t y  en joyed  by an  
employer s h a l l  ex t end  a s  w e l l  t o  each employee of  t h e  
employer when such employee i s  a c t i n g  i n  f u r t h e r a n c e  
of  t h e  employer ' s  b u s i n e s s  and t h e  i n j u r e d  employee 
i s  e n t i t l e d  t o  r e c e i v e  b e n e f i t s  under t h i s  c h a p t e r .  
Such f e l l o w  emplovee immuni t ies  s h a l l  n o t  b e  
a p p l i c a b l e  t o  a n  employee who a c t s ,  w i t h  r e s p e c t  t o  a  
f e l l o w  employee, w i t h  w i l l f u l  and wanton d i s r e g a r d  o r  
unprovoked p h y s i c a l  a g g r e s s i o n  o r  w i t h  g r o s s  
neu l i uence  when such a c t s  r e s u l t  i n  i n i u r v  o r  d e a t h  
o r  such a c t s  p rox imate ly  cause  such i n j u r y  o r  d e a t h ,  
nor  s h a l l  such immunit ies  be a p p l i c a b l e  t o  employees 
of  t h e  same employer when e a c h - i s  o p e r a t i n g  i n  t h e  
f u r t h e r a n c e  of t h e  employer ' s  b u s i n e s s  b u t  t h e y  a r e  
a s s i g n e d  p r i m a r i l y  t o  u n r e l a t e d  works w i t h i n  p r i v a t e  
o r  p u b l i c  employment (emphasis  added) . 

W e  b e l i e v e  t h e  emphasized p o r t i o n  of  t h e  s t a t u t e  t o  be a n  

unambiguous s t a t e m e n t  of t h e  l e g i s l a t u r e ' s  d e s i r e  t o  impose 

l i a b i l i t y  on a l l  employees who a c t  w i t h  g r o s s  neg l i gence  w i t h  

r e s p e c t  t o  t h e i r  f e l l o w  employees, r e g a r d l e s s  of  t h e  g r o s s l y  

n e g l i g e n t  employee ' s  c o r p o r a t e  s t a t u s .  

1. S t r e e t e r ,  Melcher ( p e t i t i o n e r s  h e r e i n ) ,  and t h e  Kaplans 
( r e sponden t s  h e r e i n )  w i l l  be r e f e r r e d  t o  i n  t h i s  op in ion  a s  t h e  
de f endan t s .  S u l l i v a n  ( responden t  h e r e i n )  and S t a n l i c k  
( p e t i t i o n e r  h e r e i n )  w i l l  be r e f e r r e d  t o  a s  t h e  p l a i n t i f f s .  

2 .  While t h e  Four th  D i s t r i c t  r e f e r r e d  t o  t h e  1983 v e r s i o n  
o f  F l o r i d a  S t a t u t e s  i n  i t s  c e r t i f i e d  q u e s t i o n ,  w e  w i l l  be  
r e f e r r i n g  t o  F l o r i d a  S t a t u t e s ,  1981, because  a t  t h e  t i m e  t h e  
a c t i o n  a r o s e ,  t h e  1983 v e r s i o n  was n o t  y e t  i n  e f f e c t .  The two 
v e r s i o n s  a r e  i d e n t i c a l .  



The defendants  r eques t  t h i s  Court t o  d e f i n e  t h e  term 

"employee," f o r  t h e  purposes of t h i s  s t a t u t e ,  t o  exclude 

co rpo ra t e  o f f i c e r s  who a r e  performing t h e  employer 's  nondelegable 

duty t o  main ta in  a s a f e  workplace. I n  d e f i n i n g  t h e  term 

"employee," a s  used i n  s e c t i o n  440 .11 (1 ) ,  we t u r n  t o  t h e  

d e f i n i t i o n a l  s e c t i o n  of t h e  Worker's Compensation Act, s e c t i o n  

440.02. That s t a t u t e  r eads ,  i n  p e r t i n e n t  p a r t :  

When used i n  t h i s  c h a p t e r ,  un l e s s  t h e  con tex t  c l e a r l y  
r e q u i r e s  o therwise ,  t h e  fol lowing terms s h a l l  have 
t h e  fol lowing meanings: 

( 2 )  (b )  The term "employee" i nc ludes  any person who i s  
an o f f i c e r  of a co rpo ra t ion  and who performs s e r v i c e s  
f o r  renumeration f o r  such co rpo ra t ion  w i t h i n  t h i s  
s t a t e ,  whether o r  n o t  such s e r v i c e s  a r e  cont inuous.  

We b e l i e v e  t h a t  t h e  p l a i n  language of t h i s  s t a t u t e  d e f i n i t i v e l y  

b r i n g s  co rpo ra t e  o f f i c e r s  w i t h i n  t h e  scope of t h e  term 

"employee. " 

The defendants  argue t h a t  a  d i s t i n c t i o n  be drawn between 

c l a s s e s  of employees. I n  suppor t  of t h e i r  arguments, defendants  

r e l y  p r i m a r i l y  on t h e i r  i n t e r p r e t a t i o n  of t h e  l e g i s l a t i v e  i n t e n t  

behind t h e  s t a t u t e ,  a s  w e l l  a s  ca se  law having r o o t s  t h a t  extend 

3 
t o  a per iod  be fo re  t h e  s t a t u t e  was s i g n i f i c a n t l y  amended. 

The f i r s t  argument espoused by t h e  defendants  i s  t h a t  i n  

o rde r  t o  be  l i a b l e  t o  a fe l low employee, a  co rpo ra t e  o f f i c e r  must 

have committed some a f f i r m a t i v e  a c t  going beyond t h e  scope of t h e  

employer ' s  nondelegable duty t o  p rov ide  a s a f e  workplace. Kaplan 

v.  Tenth J u d i c i a l  C i r c u i t ,  495 So.2d 231 ( F l a .  2d DCA 1986) ,  West 

v. J e s sop ,  339 So.2d 1136 ( F l a .  2d DCA 1976) .  Defendants a rgue  

t h a t  i f  any a f f i r m a t i v e  a c t s  were committed i n  e i t h e r  of t h e s e  

c a s e s  they  d i d  n o t  go beyond t h e  employer ' s  nondelegable duty t o  

provide a s a f e  p l a c e  t o  work. On t h i s  b a s i s ,  t h e  defendants  

contend t h a t  f o r  purposes of p rov id ing  a s a f e  workplace, t h e  

c o r p o r a t e  o f f i c e r  i s  n o t  an employee, b u t  r a t h e r  an "a l t e r - ego"  

of t h e  employer, deserv ing  t h e  b e n e f i t s  of t h e  employer ' s  

3. See no te  4 ,  i n f r a .  



immunity.  See  Z u r i c h  I n s u r a n c e  c o .  v .  S c o f i ,  366 So.2d 1193 

( F l a .  2d D C A ) ,  cer t .  d e n i e d ,  378 So .2d  348 ( F l a .  1 9 7 9 ) .  To 

s u p p o r t  t h e s e  c o n t e n t i o n s ,  d e f e n d a n t s  r e l y  on what  t h e y  p e r c e i v e  

i s  t h e  l e g i s l a t i v e  i n t e n t  b e h i n d  t h e  s t a t u t e .  

I n q u i r y  i n t o  l e g i s l a t i v e  i n t e n t  may b e g i n  o n l y  where t h e  

s t a t u t e  i s  ambiguous on  i t s  f a c e .  See  S t a t e  v .  Egan, 287 So.2d 

1, 4 ( F l a .  1 9 7 3 ) .  Were t h e s e  p r o v i s i o n s  even  s l i g h t l y  ambiguous,  

a n  e x a m i n a t i o n  o f  l e g i s l a t i v e  h i s t o r y  and s t a t u t o r y  c o n s t r u c t i o n  

p r i n c i p l e s  would be  n e c e s s a r y .  W e  b e l i e v e ,  however ,  t h a t  t h e  

p l a i n  l anguage  o f  s e c t i o n s  440.01 and 4 4 0 . 1 1 ( 1 )  p r e c l u d e s  any  

f u r t h e r  e x p l a n a t i o n  of l e g i s l a t i v e  i n t e n t .  These  s t a t u t e s  

unambiguously impose l i a b i l i t y  on  a l l  employees f o r  t h e i r  g r o s s  

n e g l i g e n c e  r e s u l t i n g  i n  d e a t h  o r  i n j u r y  t o  t h e i r  f e l l o w  

employees .  T h i s  i m p o s i t i o n  of  l i a b i l i t y  i s  b l i n d  t o  c o r p o r a t e  

s t a t u s .  Nowhere does  s e c t i o n  440 .11 (1 )  impose upon i n j u r e d  

employees  a r e q u i r e m e n t  t o  show t h a t  t h e  f e l l o w  employee h a s  

commit ted some a f f i r m a t i v e  act g o i n g  beyond t h e  s c o p e  o f  t h e  

e m p l o y e r ' s  n o n d e l e g a b l e  d u t y  t o  p r o v i d e  a s a f e  p l a c e  t o  work. W e  

are n o t  i n c l i n e d  t o  r e a d  s u c h  a r e q u i r e m e n t  i n t o  t h e  s t a t u t e  when 

it i s  p l a i n l y  n o t  t h e r e .  

The a f f i r m a t i v e  act  d o c t r i n e  h a s  i t s  r o o t s  i n  cases 

i n t e r p r e t i n g  s e c t i o n  4 4 0 . 1 1 ( 1 )  b e f o r e  it w a s  amended i n  1978.  4 

Those cases5 d i d  n o t  have  t h e  b e n e f i t  o f  t h e  l e g i s l a t u r e ' s  

s t a t e m e n t  e x p r e s s l y  impos ing  l i a b i l i t y  on g r o s s l y  n e g l i g e n t  

employees who i n j u r e  o t h e r  employees .  The b a s i s  o f  t h o s e  

o p i n i o n s  w a s  l e g i s l a t i v e l y  a b r o g a t e d  by s e c t i o n  440.11 (1) . Thus ,  

4 .  I t  h a s  no r o o t s  i n  t h e  common l a w ,  where a c o r p o r a t e  
o f f i c e r  w a s  w i t h o u t  d o u b t  l i a b l e  f o r  g r o s s  n e g l i g e n c e ,  and 
p e r h a p s  e v e n  s i m p l e  n e g l i g e n c e .  See  F r a n t z  v .  M c B e e  Co. ,  77 
So.  2d 796  la. 1955) . 

5 .  S e e ,  e . g . ,  Dessert v .  E l e c t r i c  Mutua l  L i a b i l i t y  I n s .  - 
Co.,  392 So.2d 340 ( F l a .  5 t h  D C A ) ,  r e v .  d e n i e d ,  399 So.2d 1 1 4 1  
( F l a .  1 9 8 1 ) ;  Z u r i c h  I n s .  Co. v .  S c o f i ,  366 So.2d 1193 ( F l a .  2d 

D C A ) ,  cer t .  d e n i e d ,  378 So.2d 348 ( F l a .  1 9 7 9 ) ;  West v .  J e s s o p ,  
339 So.2d l l . ( F l a .  2d DCA 1 9 7 6 ) .  While some o f  t h e  cases w e r e  
d e c i d e d  a f t e r  t h e  1978 amendment t o  s e c t i o n  4 4 0 . 1 1 ( 1 ) ,  t h e i r  
d e c i s i o n s  are based  on  t h e  a f f i r m a t i v e  ac t  d o c t r i n e  which  was 
c o n c e i v e d  p r i o r  t o  t h a t  amendment. 



t o  t h e  e x t e n t  t h a t  t h o s e  c a s e s  c o n f l i c t  w i th  t h i s  op in ion  ( a s  

w e l l  a s  s e c t i o n  4 4 0 . 1 1 ( 1 ) ,  a s  amended), w e  d i sapprove  of  them. 

Because of t h e  unambiguous language used i n  t h e  s t a t u t e  w e  

w i l l  n o t  h e r e  a t t emp t  t o  d e f i n e  any f u r t h e r  l e g i s l a t i v e  i n t e n t .  

The f i r s t  r u l e  o f  s t a t u t o r y  i n t e r p r e t a t i o n  i s  t h a t  " [wlhen  t h e  

language of  t h e  s t a t u t e  i s  c l e a r  and unambiguous and conveys a  

c l e a r  and d e f i n i t e  meaning, t h e r e  i s  no occa s ion  f o r  r e s o r t i n g  t o  

t h e  r u l e s  of  s t a t u t o r y  i n t e r p r e t a t i o n  and c o n s t r u c t i o n ;  t h e  

s t a t u t e  must be  g iven  i t s  p l a i n  and obvious meaning." A .R .  

Douglass,  Inc .  v.  McRainey, 1 0 2  F l a .  1 1 4 1 ,  1 1 4 4 ,  137 So. 157,  159 

( F l a .  1 9 3 1 ) .  Accord, S t a t e  v .  Egan, 287 So.2d 1  la. 1 9 7 3 ) .  To 

a t t e m p t  t o  d i s c e r n  t h e  l e g i s l a t i v e  i n t e n t  when t h e  language i s  s o  

p l a i n  would be bo th  unnecessary  and f u t i l e .  The s t a t u t e  h e r e i n  

s e r v e s  a s  ample ev idence  of what t h e  l e g i s l a t u r e  i n t ended .  6 

The 1978 amendment t o  s e c t i o n  4 4 0 . 1 1 ( 1 )  a u t h o r i z e s  a c t i o n s  

a g a i n s t  a l l  f e l l o w  employees f o r  a c t s  of  g r o s s  neg l i gence  

r e s u l t i n g  i n  i n j u r y  t o  o t h e r  employees. To s e p a r a t e  c o r p o r a t e  

o f f i c e r s  from t h i s  r u l e  r e q u i r e s  a  h i g h l y  convolu ted  and 

l o g i s t i c a l l y  s u s p e c t  c o n s t r u c t i o n  o f  t h e  s t a t u t e .  The 

de f endan t s ,  a t  o r a l  argument,  contended t h a t  t h e  t e r m  " f e l l o w  

employee" i s  a  t e r m  of  a r t ,  app ly ing  s o l e l y  t o  employees w i t h  

whom t h e  i n j u r e d  pe rson  work on an  eve ry  day b a s i s .  The re fo r e ,  

t h e  de f endan t s  contend,  t h e  t e r m  " f e l l o w  employee" cou ld  on ly  

r e f e r  t o  nonsuperv i sory  employees. W e  a r e  e q u a l l y  d i s i n c l i n e d  t o  

f o l l ow  t h i s  l i n e  of  r e a son ing .  Again, w e  must stress t h a t  t h e  

p l a i n  language of  s e c t i o n  4 4 0 . 1 1 ( 1 )  f u l l y  p r e c l u d e s  any such 

i n t e r p r e t a t i o n .  By " f e l l o w  employees,"  t h e  s t a t u t e  c l e a r l y  i s  

i n t e n d e d  t o  i n c l u d e  - a l l  employees, n o t  j u s t  nonsuperv i sory  

employees. 

6 .  Even w e r e  t h i s  Cour t  t o  i ndu lge  i t s e l f  w i t h  an 
examinat ion of  t h e  l e g i s l a t i v e  h i s t o r y  of s e c t i o n  4 4 0 . 1 1 ( 1 )  w e  
would have c o n s i d e r a b l e  d i f f i c u l t y .  A s  t h e  de f endan t s  admi t ,  
t h e r e  a r e  no e x t r i n s i c  s t a t e m e n t s  of  l e g i s l a t i v e  i n t e n t  w i t h  
r ega rd  t o  t h e  impos i t i on  o f  l i a b i l i t y  on employees who, through 
t h e i r  g r o s s  neg l i gence ,  i n j u r e  a n o t h e r  employee. S t r e e t e r ' s  
B r i e f  on t h e  M e r i t s  a t  2 0 .  



The l e g i s l a t u r e  has expressed t h e  p o l i c y  of t h i s  s t a t e  t o  

impose l i a b i l i t y  upon those  employees who i n j u r e  a  co-employee by 

t h e i r  g r o s s l y  n e g l i g e n t  behavior .  This po l i cy  was p l a i n l y  and 

unambiguously s t a t e d  i n  s e c t i o n  4 4 0 . 1 1 ( 1 ) ,  and we a r e  bound by 

it. We a r e  f u r t h e r  bound by t h e  s t a t u t o r y  d e f i n i t i o n  of t h e  term 

"employee," which inc ludes  wi th  equa l  c l a r i t y  co rpo ra t e  o f f i c e r s  

and s u p e r v i s o r s .  The con tex t  of s e c t i o n  4 4 0 . 1 1 ( 1 )  does no t  

c l e a r l y  r e q u i r e  any o t h e r  d e f i n i t i o n  of employee. A s  such,  t h e  

s t a t u t o r y  d e f i n i t i o n  i s  c o n t r o l l i n g .  I t  would be i n a p p r o p r i a t e  

f o r  t h i s  Court t o  read  any more i n t o  s e c t i o n  4 4 0 . 1 1 ( 1 )  t han  what 

i s  p l a i n l y  t h e r e .  

Accordingly,  we answer t h e  c e r t i f i e d  ques t ion  i n  t h e  

a f f i r m a t i v e  and approve t h e  d e c i s i o n  of t h e  Fourth D i s t r i c t  Court 

of Appeal. Furthermore, we quash t h e  d e c i s i o n  of t h e  Second 

D i s t r i c t  Court of Appeal, and remand t h a t  case  back t o  t h e  

d i s t r i c t  c o u r t  f o r  proceedings  c o n s i s t e n t  wi th  t h i s  op in ion .  

I t  i s  s o  ordered.  

EHRLICH and SHAW, JJ. ,  and ADKINS, J. ( R e t . ) ,  Concur 
OVERTON, J . ,  D i s sen t s  wi th  an op in ion ,  i n  which McDONALD, C . J . ,  
Concurs 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF  
FILED, DETERMINED. 



OVERTON, J., dissenting. 

I dissent. The majority's interpretation of section 

440.11 (I), Florida Statutes (1983) , was clearly not the intent of 

the legislature when it brought corporate officers, executives, 

and supervisors within the benefits of the worker's compensation 

act. The majority's decision will have a substantial economic 

impact, since it will provide employees a means to litigate a 

decision by corporate officers to reduce the work force by filing 

a civil action alleging that the decision is a grossly negligent 

act because it results in an unsafe work place. I fully agree 

with the decision of the Second District Court of Appeal in 

Kaplan v. Circuit Court of the Tenth Judicial Circuit, 495 So. 2d 

231 (Fla. 2d DCA 1986), and I would apply worker's compensation 

immunity to corporate officers for the reasons expressed in 

Kaplan. 

The majority decision appears to require immediate 

legislative review. 

McDONALD, C.J., Concurs 
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