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SUMMARY OF ARGUMENT - 

The F l o r i d a  Bar p e t i t i o n s  t h i s  Cour t  f o r  t h e  c r e a t i o n  

o f  a  c o n t i n u i n g  l e g a l  e d u c a t i o n  requ i rement .  T h i s  c o n s t i t u t e s  

an amendment t o  t h e  Rules Regula t ing  The F l o r i d a  Bar c u r r e n t l y  

pending b e f o r e  t h i s  Cour t .  

The Board o f  Governors o f  The F l o r i d a  Bar h a s  a ccep t ed  

t h e  recommendation o f  t h e i r  Long Range P lann ing  Committee which 

f e l t  such a  requ i rement  would encourage  l awyers  t o  s t a y  a b r e a s t  

o f  changes and developments i n  t h e  law. The e x p e r i e n c e  o f  o t h e r  

s t a t e s  i n d i c a t e s  a  t r e n d  toward c o n t i n u i n g  l e g a l  educa t i on  

requ i rements .  T h i s  i s  a l s o  t h e  case w i t h  o t h e r  p r o f e s s i o n s .  

Because o f  t h e  i n t e n s e  s t u d y  o v e r  a  two y e a r  p e r i o d  by 

v a r i o u s  committees and t h e  Board o f  Governors and t h e  i n p u t  

o f  many d i v e r s e  groups ,  t h e  f i n a l  p r o p o s a l  c r e a t e s  a  meaningful  

r equ i rement  which can  be  e a s i l y  m e t .  There  a r e  ample s a f egua rds  

t o  e n s u r e  due p roce s s  r equ i r emen t s  i n  t h e  review and s a n c t i o n  

p r o v i s i o n s .  

The l e g a l  p r o f e s s i o n  w i l l  be  upgraded and t h e  p u b l i c  

b e t t e r  s e r v e d  by t h e  adop t i on  o f  a  r equ i rement .  



STATEMENT OF THE CASE AND FACTS ---- 

In May of 1984 the Long Range Planning Committee of The 

Florida Bar recommended to the Board of Governors adoption of 

a plan for a continuing legal education requirement. A Florida Bar 

poll taken that summer indicated that 49.4% of the members 

responded favorably to some type of requirement of continuing legal 

education with 48.4% responding negatively. The remaining 

approximately 2% had no opinion or did not answer the question. 

The Florida Bar Membership Attitude Survey (Summer 1984): A 

Compilation of Results. The Board of Governors deferred action 

until the September 20-21, 1984 meeting in Palm Beach. 

At that time the Board directed President Gerald Richman by 

a vote of 28 to 3 to appoint a task force to bring a specific plan 

for continuing legal education to the Board of Governors. At 

the January, 1985 meeting in Clearwater Tom Read, Dean of the 

University of Florida College of Law and chairman of the Mandatory 

CLE Task Force presented key components of a plan to the Board 

for its consideration. Alternatives had been considered 

by the Task Force and the CLE Committee. Before proceeding 

further with specific language, Dean Read solicited the Board's 

opinion. Four major aspects of the current plan were decided 

at that time. These were: 

1. The 3 year compliance period 

2. The 30 hour requirement 

3. The separate ethics requirement 

4. A liberal credit policy for audio and videotapes. 
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Dean Read ag reed  t o  r e t u r n  t o  t h e  Board o f  Governors i n  

• May of  1985 w i t h  a  proposed p l a n .  A t  t h e  May, 1985 Board 

mee t ing  i n  Miami, t h e  Board o f  Governors approved Mandatory 

CLE by a  v o t e  o f  17 t o  16.  The c l o s e n e s s  o f  t h i s  v o t e  m i r r o r s  

t h e  r e s u l t s  o f  t h e  e a r l i e r  membership su rvey .  

The CLER Ove r s igh t  Committee was appo in t ed  p u r s u a n t  

t o  a c t i o n  a t  t h e  August,  1985 Board meeting.  The purpose  o f  

t h a t  committee was t o  f u r t h e r  " f i n e  t u n e "  t h e  language of  t h e  

p l a n .  The committee m e t  t h r e e  t i m e s  i n  September and 

October ,  1985 and r e p o r t e d  t o  t h e  Board o f  Governors i n  

November, 1985 i n  T a l l a h a s s e e .  During t h e  November meet ing,  

t h e  Board o f  Governors e l i m i n a t e d  r e p o r t  f i l i n g  fees a s  w e l l  

a s  i n d i v i d u a l  c o u r s e  app rova l  f e e s .  They a l s o  r e q u i r e d  The 

F l o r i d a  Bar t o  c r e a t e  on aud io t ape  an  annua l  overview program 

which would q u a l i f y  f o r  t e n  (10)  hou r s  o f  c r e d i t .  These 

a u d i o t a p e s ,  which w i l l  i n c l u d e  an e t h i c s  p o r t i o n ,  a r e  t o  be 

made a v a i l a b l e  t o  l o c a l  b a r  groups  o r  county  law l i b r a r i e s  

a t  no cha rge  s o  t h a t  members can m e e t  t h e  CLE requ i rement  

a t  no c o s t .  A t  t h e  J anua ry ,  1986 meet ing an a d d i t i o n a l  exemption 

f o r  o u t - o f - s t a t e  Bar members who do n o t  p r a c t i c e  F l o r i d a  law 

o r  r e n d e r  a d v i c e  on m a t t e r s  of  F l o r i d a  law was added t o  t h e  

p l an .  A subsequen t  motion t o  r e s c i n d  t h e  e n t i r e  p l a n  a s  

w r i t t e n  f a i l e d  by a  v o t e  o f  2 3  t o  8  w i t h  1 a b s t e n t i o n .  The 

f i n a l  language o f  t h e  p l a n  was approved a t  t h e  March, 

1986 Board o f  Governors meet ing i n  Tampa. Although t h e  

Board o f  Governors was c l o s e l y  s p l i t  on t h e  o r i g i n a l  q u e s t i o n  



of a CLE requirement, the support became stronger as the 

• specific plan provisions were created and modified by the 

various groups. It became clear that the requirements could 

easily be met and that the means to do so would be provided 

economically for all members of The Florida Bar. 

Thus, the Long Range Planning and Continuing Legal 

Education Committees as well as two other special committees 

and the Board of Governors of The Florida Bar have considered 

the Continuing Legal Education Requirement (Appendix I) and 

initial implementation Policies (Appendix 11) at great length. 

To implement the plan, The Florida Bar requests the Court adopt 

and establish Rules 6-10.1 - 6-10.8 of the Rules Regulating 

The Florida Bar as attached to its petition filed herewith. 



POINT I 

ADOPTION OF A C O N T I N U I N G  LEGAL EDUCATION REQUIREMENT 
FOR EVERY MEMBER OF THE FLORIDA BAR RESIDING I N  THE 
STATE OF FLORIDA OR RENDERING ADVICE ON MATTERS OF 
FLORIDA LAW WILL UPGRADE THE PROFESSION AND BETTER 
SERVE THE PUBLIC. 

There  a r e  few who would a rgue  w i t h  t h e  premise  t h a t  t h e  

p r a c t i c e  o f  law i n  t o d a y ' s  s o c i e t y  h a s  become i n c r e a s i n g l y  

complex. W e  have s een  a  c o n s t a n t  r e d u c t i o n  i n  t h e  number of  

t r u e  g e n e r a l  p r a c t i t i o n e r s  o v e r  t h e  last  few y e a r s .  Gone 

are t h e  days  when a  lawyer admi t t ed  t o  p r a c t i c e  cou ld  c l a im  

t o  be q u a l i f i e d  t o  r e p r e s e n t  c l i e n t s  i n  a l l  a r e a s  o r  w i t h o u t  

f u r t h e r  s t u d y  u n t i l  t h e  conc lu s ion  o f  h i s  o r  h e r  p r a c t i c e .  

Everyone must remain c u r r e n t  i n  whatever  a r e a s  t h e y  p r a c t i c e .  

T h i s  h a s  l e d  t o  a  need f o r  c o n t i n u i n g  l e g a l  educa t i on .  

Cont inu ing  Legal  Educat ion (CLE) can t a k e  many forms such 

a s  r e a d i n g  advance s h e e t s ,  r e p o r t i n g  s e r v i c e s  and s t a t u t o r y  

changes.  The problem i s  t h a t  even t h e  lawyer who l i m i t s  

p r a c t i c e  t o  a  s i n g l e  a r e a  o f  t h e  l a w  canno t  d e a l  w i t h  t h e  g r e a t  

volume of  m a t e r i a l  produced annua l l y .  Thus t h e  concep t  o f  

CLE, f o rma l i zed  c o n t i n u i n g  l e g a l  e d u c a t i o n ,  h a s  evo lved .  A s  

sponsored by Bar groups ,  law s c h o o l s ,  p r i v a t e  concerns  o r  o t h e r  

e n t i t i e s  t h i s  a l l ows  t h e  p r e s e n t a t i o n  o f  seminars  by e x p e r t s  

on s p e c i f i c  a r e a s  o f  t h e  law, t he r eby  p e r m i t t i n g  l awyers  

who c o n c e n t r a t e  on ve ry  narrow a s p e c t s  o f  t h e s e  d i s c i p l i n e s  t o  

s h a r e  t h e i r  e x p e r t i s e  w i t h  o t h e r  l awyers  who do n o t  have t h e  

t i m e ,  r e s o u r c e s  o r  a b i l i t y  t o  s y n t h e s i z e  t h e  v a s t  amounts o f  i n f o r -  

mation.  Because o f  t h i s  pe r ce ived  need,  CLE and CLE o rgan iza -  

t i o n s  have ga ined  widespread accep t ance  d u r i n g  r e c e n t  y e a r s .  The 
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l a t e s t  r o s t e r  o f  t h e  Assoc i a t i on  o f  Cont inuing Legal  Educat ion 

Admin i s t r a to r s ,  a  group o f  n o n p r o f i t  CLE p r o v i d e r s  comprised 

mainly o f  Bar groups and law schoo l s ,  shows a t  leas t  one member 

i n  eve ry  s t a t e  excep t  Wyoming and i n c l u d e s  members from Canada, 

I r e l a n d  and A u s t r a l i a .  

R e g i s t r a t i o n s  f o r  F l o r i d a  Bar sponsored CLE cou r se s  d u r i n g  

t h e  1983-84 F i s c a l  Year t o t a l e d  14,002 and d u r i n g  t h e  1984-85 

F i s c a l  Year w e r e  16,876. I f  each o f  t h e s e  r e g i s t r a t i o n s  r ep re -  

s e n t e d  a  d i f f e r e n t  i n d i v i d u a l  t h e y  would comprise approximate ly  

54% of  t h e  26,123 i n - s t a t e  members i n  good s t a n d i n g  a s  of  June 15,  

1984 and 61% o f  t h e  27,713 i n - s t a t e  members i n  good s t a n d i n g  on 

J u l y  1, 1985. There w e r e  programs o f f e r e d  du r ing  t h e s e  p e r i o d s  

by groups  o t h e r  t han  The F l o r i d a  Bar and most c e r t a i n l y  some lawyers  

a t t e n d e d  more t han  one course .  Neve r the l e s s  t h i s  r e p r e s e n t s  a  

f a i r l y  a c c u r a t e  r e f l e c t i o n  of  t h e  number o f  lawyers  a t t e n d i n g  

seminars .  For t h e  most p a r t  t h e s e  cou r se s  a r e  one day i n  l e n g t h  

and comprised o f  f i v e  t o  s i x  hours  of  l e c t u r e  t i m e .  Thus, w e  

a r e  f aced  w i t h  50% t o  60% o f  o u r  i n - s t a t e  lawyers  a t t e n d i n g  a  day 

p e r  y e a r  o f  fo rmal ized  t r a i n i n g .  Th is  i s  an i n s u f f i c i e n t  e f f o r t  t o  

keep a b r e a s t  o f  t h e  l a t e s t  developments i n  t h e  law. 

The Long Range P lann ing  Committee of  The F l o r i d a  Bar concluded 

i n  t h e i r  r e p o r t  i n  1984 t h a t  The F l o r i d a  Bar shou ld  r e q u i r e  

Mandatory CLE. The Committee s a i d :  

"A l a w y e r ' s  educa t i on  should  n o t  end upon g radua t i on  from 
law school .  Mandatory CLE would r e q u i r e  p r a c t i t i o n e r s  
t o  set  a s i d e  t i m e  t o  c o n c e n t r a t e  on formal  knowledge 
a c q u i s i t i o n .  The program need n o t  be  burdensome and perhaps  
one cou r se  p e r  y e a r  would s u f f i c e .  Mandatory CLE appea r s  
t o  be  t h e  most f e a s i b l e  o f  a l l  p o s s i b l e  a l t e r n a t i v e s  f o r  
promoting competency." Report  1984, The F l o r i d a  Bar Long 
Range P lann ing  Committee, I V - 1 1 .  



It is not argued here that there is a direct, measurable 

link between lawyer competency and a CLE requirement. The Colo- 

rado Board of Continuing Legal and Judicial Education undertook 

a study after five years of Mandatory CLE. In the report 

filed in 1984 they concluded: 

"The Colorado Board also strongly believes that MCLE has 
a positive effect on lawyer competence even though it 
cannot be proven by either objective or scientic means. 
In every MCLE jurisdiction where lawyer's responses have 
been sought surveys indicate that they believe that MCLE 
does improve their competence as well as that of their 
fellow attorneys. An educational habit seems to have been 
created by MCLE that encourages lawyers to add to their 
legal knowledge. This positive feeling about MCLE is 
echoed by the Young Lawyers Division of the American Bar 
Association which has proposed that MCLE be adopted in all 
jurisdictions. MCLE is increasingly being seen as a 
very positive program which improves lawyer competence." 
ACLEA Program Materials, 1984 Annual Meeting, Page 157. 

Even though many opportunities currently exist for Florida 

lawyers to improve and maintain their legal skills, a significant 

number of them do not. A failure to continue their legal educa- 

tion beyond Bar admission ultimately hurts their clients and 

the public in general. By requiring lawyers to attend a minimal 

amount of organized continuing legal education each year, 

including a requirement of ethical considerations, everyone 

will benefit. As the American Bar Association's Task Force on 

Professional Competence noted: 

"While there is no definitive evidence that mandatory 
CLE enhances professional competence, there nonetheless 
may be a number of reasons why states may want to adopt 
such programs. Mandatory CLE may well improve knowledge 
of specific legal topics and enhance practical and 
management skills. Moreover, it forces all attorneys 
into an environment where important learning is likely 
to occur through informal contact with other lawyers as 
well as through the formal education itself." 
A.B.A. Task Force on Professional Competence Final Report 
and Recommendations, at 10 (July 1983) . 
There will be a beneficial effect on the level of legal 

services because of the educational experience. 



P O I N T  I1 

A GROWING NUMBER OF STATES ARE R E C O G N I Z I N G  THE NEED 
FOR A C O N T I N U I N G  LEGAL EDUCATION REQUIREMENT. 

I n  1975 Minnesota was t h e  f i r s t  s t a t e  t o  e n a c t  a  c o n t i n u i n g  

e d u c a t i o n  requ i rement  f o r  i t s  lawyers  ( ~ p p e n d i x  I11 c o n t a i n s  i n f o r -  

mation on t h e  p l a n s  a s  t h e y  e x i s t  i n  t h e  v a r i o u s  s t a t e s ) .  T h e i r  

c u r r e n t  r equ i rement  i s  45 hou r s  d u r i n g  a  3  y e a r  p e r i o d .  There  

t h e n  fo l lowed  a  f l u r r y  o f  a c t i v i t y  w i t h  Iowa p a s s i n g  a  p l a n  i n  1975 

and Washington i n  1976. I n  1977, Wisconsin,  Wyoming and North 

Dakota added requ i rements  f o r  t h e i r  lawyers .  The movement slowed 

d u r i n g  t h e  n e x t  few y e a r s  w i t h  o n l y  Colorado e n a c t i n g  a  requ i rement  

i n  1978 and Idaho and South C a r o l i n a  i n  1979. 

South C a r o l i n a  was t h e  f i r s t  sou the rn  s ta te  t o  p a s s  a  

p l a n  and foreshadowed a b u r s t  o f  a c t i v i t y  by o t h e r  s o u t h e r n  and 

bo rde r  s t a t e s .  I n  1981 Alabama r e q u i r e d  i t s  lawyers  t o  t a k e  12 

hou r s  a n n u a l l y  and i n  1984 Georgia  and Kentucky adop ted  mandatory 

p l a n s .  M i s s i s s i p p i  and Kansas j o ined  t h e  group i n  1985 and 

Texas,  Oklahoma and V i r g i n i a  have p l a n s  which w i l l  become e f f e c t i v e  

i n  1986. U n t i l  t h e  r e c e n t  a d d i t i o n  o f  states l i k e  Texas 

w i t h  i t s  44,500 l awyers ,  r e q u i r e d  c o n t i n u i n g  l e g a l  e d u c a t i o n  had 

been r e s t r i c t e d  t o  s m a l l e r  s t a t e s .  The Texas p l a n  w i l l  t a k e  

e f f e c t  p u r s u a n t  t o  a  referendum of  t h e  membership where in  69% of  

t h o s e  v o t i n g  approved e s t a b l i s h m e n t  o f  a  r equ i rement .  Approxi- 

mate ly  67% of  t h e  Texas Bar vo ted .  

I n  a d d i t i o n  t o  t h o s e  l i s t e d  above, Montana and Nevada pa s sed  

requ i rements  i n  1982 and Vermont i n  1985 f o r  a  t o t a l  o f  20 s t a t e s .  

According t o  t h e  Bar Leader  Volume 11, Number 3, November - 
8  



December 1985, another eleven states are actively considering 

@ mandatory continuing legal education and two state supreme courts 

have the issue before them. Three of these states are ones with 

large lawyer populations, notably Illinois, Michigan and 

Pennsylvania. There have been some negative responses. State 

bars have voted down continuing legal education requirements in 

Illinois and California. The concept was rejected by state 

supreme courts in New Mexico in 1975 and Nebraska and Pennsylvania 

in 1979. However, the issue is being given serious reconsideration 

in both Pennsylvania and Illinois although passage is not assured. 

It is also significant to note that even though original 

approval has often been by a close vote, no state has ever repealed 

a continuing legal education requirement. A Colorado membership 

survey in 1982 indicated a 768 favorable response to mandatory 

continuing legal education since its implementation. Similar 

surveys in Nevada in 1975 and Alabama after adoption indicated 

78% and 75% favorable responses respectively. ACLEA Program 

Materials, 1984 Annual Meeting, Pages 188-190. 

Thus, a number of states have already experimented with the 

concept of mandatory continuing legal education. Although there 

is resistance at first, lawyers seem to be more supportive of the 

program after it is in effect. 



POINT I11 

THE NEED FOR CONTINUING EDUCATION HAS BEEN RECOGNIZED 
BY OTHER PROFESSIONS WITHIN THE STATE OF FLORIDA AND 
IN OTHER JURISDICTIONS. 

In 1972, mandatory continuing medical education was begun 

in New Mexico. By late 1985 eighteen states had established 

standards for doctors. Bar Leader Volume 11, Number 3, 

November - December, 1985. 

Appendix IV attached to this brief shows the educational 

requirements for other professional groups within the State of 

Florida. Those requirements call for accountants to take 64 

hours of continuing education every two years as contrasted with 

opticians who are only required to take 16 hours in a two year 

period. The 1985 legislature increased the requirement for 

pharmacists and osteopaths. Specific hour requirements have 

not been established for dentists, medical doctors and funeral 

home directors but the concept has been approved. 

The 1984 Colorado CLE report quotes Dr. Louis Phillips, 

an expert on continuing education, in Power and Conflict in 

Continuing Professional Education (M. Stern ed. 1980) as citing 

the following positive results of professional education: 

"1. The professions have experienced increased attendance 
at meetings, especially when some educational component 
is included. 

2. More and better educational programs have become 
available. 

3. There is evidence of increased interest in the pro- 
fession by professionals, many of whom have been pro- 
fessionally inactive. 



4. Professions have noticed increased respect from other 
professions, especially from their allied professions. 

5. Professional journals are giving increased attention to 
educational matters; new texts and learning materials 
have been developed; and commercial products firms have 
developed many new related educational materials. 

6. Self-assessment instruments are being developed. 

7. Standards for educational programs are being developed 
to insure quality programs through accreditation and 
program approval mechanisms. 

8. More appropriate alternatives to relicensure by 
continuing education are being sought by some pro- 
fessions. 

9. Members of a profession are forced out of 'professional 
isolation' by the examination of new knowledge, skills, 
and interaction with colleagues." 

Even if there is no quantitative correlation between required 

education and competency, there are definite observed benefits 

derived from the process. 



POINT IV 

THE PROPOSED CONTINUING LEGAL EDUCATION REQUIREMENT IS 
NOT BURDENSOME AND CAN EASILY BE MET. 

As shown by the Statement of the Case and Facts, the Rule 

(Appendix I) and Policies (Appendix 11) have been refined over 

a two year period. The end product is a meaningful requirement 

which can be satisfied by all affected members of The Florida 

Bar. According to Proposed Rule 6-10.2, the Board of Certifica- 

tion, Designation and Education (BCDE) would administer the plan. 

This group will be successor to the existing Board of Certifica- 

tion, Designation and Advertising (BCDA) and has the benefit 

of over 10 years of experience with similar problems in the 

areas of Designation and Certification. The BCDA and Bar staff 

are familiar with processing applications, approval of courses 

and other necessary administrative procedures. 

Rule 6-10.3 (b) calls for each active member to show 30 

hours of approved educational activity over a 3 year period. 

Of this 30 hours, 2 must be in the area of legal ethics. 

Subsection (c) of Rule 6-10.3 provides three exemptions from 

the educational requirements of the Rule. These exemptions 

extend to members on active military service, members experiencing 

undue hardship which prevents compliance, and nonresident members 

not delivering legal services or advice on matters or issues 

governed by Florida law. Even though these members are exempt 

from the requirement, they must report every 3 years. 

Also attached for consideration are the proposed initial 

policies which further define the administration of the Plan. 



These may be amended from t i m e  t o  t i m e  by t h e  Board o f  Governors 

• w i t h i n  t h e  framework o f  t h e  proposed Rule. 

Pu r suan t  t o  6.02 o f  t h e  P o l i c i e s ,  t h e  membership w i l l  b e  

d i v i d e d  i n t o  t h r e e  groups  s o  t h a t  o n e - t h i r d  o f  t h e  t o t a l  Bar m e m b e r -  

s h i p  w i l l  r e p o r t  i n  each  y e a r .  Each m e m b e r  i n  a  group w i l l  b e  

a s s i g n e d  a  month w i t h i n  t h e  y e a r  t o  r e p o r t .  Th i s  d i v i s i o n  o f  t h e  

membership and t h e  s t a g g e r e d  phas ing- in  p e r i o d  w i l l  a l l ow  f o r  

o r d e r l y  a d m i n i s t r a t i o n  o f  t h e  Rule. I n  t h i s  way a  manageable 

number o f  l awyers  w i l l  r e p o r t  each  month. Also  t h e r e  w i l l  be  no 

g r e a t  " c ru sh"  o f  r e g i s t r a n t s  a t  CLE c o u r s e s  a t  any g iven  t i m e .  

There i s  no f e e  invo lved  w i t h  a  t i m e l y  r e p o r t  a l t hough  6 . 0 3 ( a )  

o f  t h e  P o l i c i e s  sets a  f e e  o f  $25.00 i f  a  r e p o r t  i s  f i l e d  a f t e r  

t h e  a p p l i c a b l e  r e p o r t i n g  p e r i o d  d e a d l i n e .  

S e c t i o n  6 .06 (b )  o f  t h e  P o l i c i e s  p rov ide s  f o r  approva l  o f  

a u d i o  o r  v ideo  c a s s e t t e s .  S e c t i o n  6.09 o f  t h e  P o l i c i e s  p rov ide s  

l i b e r a l  c r e d i t  w i l l  be  i s  g iven  f o r  p r e s e n t i n g  l e c t u r e s  a t  

approved CLE c o u r s e s ,  s e r v i n g  a s  a  workshop l e a d e r  o r  p a n e l i s t  

o r  a u t h o r .  T h i s  w i l l  encourage  members t o  p a r t i c i p a t e  i n  CLE 

a c t i v i t i e s  and f u r t h e r  gua ran t ee  a  s u f f i c i e n t  number o f  c o u r s e  

o f f e r i n g s .  

There w i l l  be no f e e  r e q u i r e d  when members r e q u e s t  c o u r s e  

app rova l  c r e d i t .  There  i s ,  however, a  c o u r s e  approva l  f e e  

requ i rement  f o r  c e r t a i n  seminar  sponso r s  under S e c t i o n s  6 .03 (b )  

and 6 .05 (b )  o f  t h e  P o l i c i e s .  Th i s  f e e  need n o t  be  p a i d  by 

s t a t e  and l o c a l  b a r  a s s o c i a t i o n s  o r  sponso r s  o f f e r i n g  c o u r s e s  



at no charge. To further minimize the direct cost to the member- 

@ ship of The Florida Bar, a set of audiotapes will be produced 

annually which will satisfy the educational hours. This set 

of tapes will be made available to the various county law libraries 

or local bar groups within Florida. These tapes will also be made 

available to out-of-state bar associations and may be purchased 

at cost by any Florida Bar member. 

The existing Florida Bar CLE courses are available in a 

variety of subjects throughout the state. In the 1985-86 

fiscal year, The Florida Bar presented 76 individual courses 

in 316 locations. The normal Florida Bar CLE course will be 

presented "live" in two locations, usually Miami and Tampa. It 

will be videotaped at one of those locations and then scheduled 

in five or six video locations such as Tallahassee, Jacksonville, 

Pensacola, Orlando, Palm Beach, Fort Lauderdale and Fort Myers. 

In addition to these regularly scheduled locations, local bar 

groups are extremely active in producing their own programs as 

well as presenting Florida Bar videotape programs. These 

cooperative efforts bring Florida Bar programs to another group 

of locations including Gainesville, Sarasota, Key West, Ocala 

and Lake City. There are also a growing number of law firms 

around the state that rent videotape programs for their members. 

Thus ample opportunities exist for members to satisfy the 

required hours in a cost effective and convenient manner. The 

reporting requirements are not burdensome and should allow for 

orderly and efficient administration. 
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POINT V 

THE REVIEW AND SANCTION PROVISIONS OF THE PROPOSED 
RULE SATISFY DUE PROCESS REQUIREMENTS AND ENFORCEMENT 
OF THE REQUIREMENT WILL NOT BE BURDENSOME 

A s  noted e a r l i e r  i n  t h i s  b r i e f ,  compliance wi th  t h e  r equ i r e -  

ment of  t h e  proposed Rule can e a s i l y  be accomplished. I f ,  

however, it i s  determined t h a t  a member i s  no t  i n  compliance, 

adequate guaran tees  of  p rocedura l  due process  e x i s t  i n  t h e  pro- 

v i s i o n s  of Sec t ion  6-10.5 of t h e  proposed Rule d e a l i n g  wi th  

noncompliance. 

A member n o t  having s u f f i c i e n t  c r e d i t  a t  t h e  t i m e  h i s  r e p o r t  

i s  due should f i l e  a p l an  f o r  completing t h e  requirement w i t h i n  

one hundred twenty (120) days of  t h e  end o f  t h e  r e p o r t i n g  pe r iod  

o r  e s t a b l i s h  e l i g i b i l i t y  f o r  an exemption. The Board of C e r t i f i -  

c a t i o n ,  Designat ion and Education (BCDE) must n o t i f y  t h e  member 

w i th in  t h i r t y  (30) days i f  t h e  p l an  f o r  compliance i s  no t  

accep tab le .  w i th in  f i f t e e n  (15)  days fol lowing t h e  e x p i r a t i o n  

of  t i m e  c a l l e d  f o r  by t h e  p l a n ,  t h e  member must n o t i f y  t h e  BCDE 

of  compliance o r  t h e  s a n c t i o n s  w i l l  apply .  

I f  a member has f a i l e d  t o  comply wi th  t h e  r u l e s  i n  any 

r e s p e c t ,  t h e  BCDE w i l l  n o t i f y  him o r  h e r  of  t h e  a l l e g e d  v i o l a t i o n .  

The member has  a r i g h t  t o  a hea r ing  on t h e  i s s u e  of noncompliance. 

I f  t h e  hear ing  determines  compliance, t h e  ma t t e r  ends. I f  non- 

compliance e x i s t s ,  a p l an  may be f i l e d  showing a method of  com- 

p l i a n c e  w i t h i n  one hundred twenty (120) days i f  t h e r e  i s  a 

reasonable  cause  f o r  noncompliance. I f  no reasonable  cause  f o r  

noncompliance e x i s t s ,  a record  of  t h e  m a t t e r  w i l l  be s e n t  t o  t h e  
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Supreme Court of Florida for appropriate action which may include 

suspension. The Rules also provide for appeals of adverse decisions 

of the BCDE to the Board of,Governors of The Florida Bar and appeal 

of that decision to the Supreme Court of ~lorida. These steps are 

sufficient to allow review of any alleged failure to meet the 

requirements. 

The constitutionality of a continuing legal education 

requirement was recently upheld by a United States Court of 

Appeals. In that case, the Court said: 

As the trial court noted, the basic issue pre- 
sented is a novel one: whether a state supreme court 
may constitutionally require attorneys to meet con- 
tinuing legal education requirements. Ample precedent 
exists supporting the authority to prescribe minimum 
levels of legal competency, measured by a bar examina- 
tion, as a prerequisite to admission to a state bar. 
E.G.. Schware v. Board of Bar Examiners. 353 U.S. 232. 
239,'77 S.Ct. 752,-756, 1 ~ . ~ d . 2 d  796 (1957); Poats v: 
Givan, 651 F.2d 495, 497 (7th Cir.1981); Tyler v. 
Vickery, 517 F.2d 1089, 1101-02 (5th Cir.1975), cert. 
denied, 456 U.S. 940. 96 S.Ct. 2660. 49 L.Ed.2d 393 

Chanev v. state Bar. 386  i id 962. 964 (9th ~ . .  ~ ~ - ~~ - - - 

dir. 1967) , cect. denied, 390 U. S. 1011, ~ 88 s.c~.. 1262, 
20 L.Ed.2d 162 (1968). A fortiori, a state can require 
an attorney to take reasonable steps to maintain a- 
suitable level of competency, so long as such require- 
ments have a "rational connection with the [attorney's] 
fitness or capacity to practice law." Schware, 353 U.S. 
at 239, quoted in Younger, 625 F.2d at 377. We cannot 
say that the CLE requirements in Colorado have no 
rational connection to a lawyer's suitability to practice 
law. 

Verner v. State of Colorado, 716 F.2d 1352, 1353 (10th Cir. 
Colo., 1983) 

The lower court in that case dealt extensively with the 

question of procedural due process and concluded: 

The plaintiff has in several sections of his 
complaint alleged that rule 260 violates procedural 
due process. A reading of the rule demonstrates 



that this claim is without merit. Rule 260 explicitly 
provides for notice and a full hearinq before discipli- 
nary action can be taken. Cf. ~oldber~ v. Kelly, 397 
U.S. 254, 90 S.Ct. 1011, 25 L.Ed.2d 287 (1970). Those 
accused of noncompliance have the right to counsel, to 
call witnesses, to make objections and to have a com- 
plete record made of the proceedings. The hearings 
are conducted in accordance with the Colorado Rules of 
Civil Procedure. See Rule 260.6 (5) -- (9 ) . The plain- 
tiff also claims that rule 260 does not specify the 
sanctions to be imposed for violations, allowing the 
court to decide arbitrarily that suspension is a proper 
penalty. However, rule 260 states that "... the 
Supreme Court shall enter such order as it shall deem 
appropriate, which may include an order of summary 
suspension from the practice of law...." 

Verner v. State of Colorado, 533 F.Supp. 1109, 1117 (Colo. 
1982). 

The procedures and language upheld in the above case are 

virtually identical to our proposed Rule and Policies. 

The experience of other states indicates the incidence 

of noncompliance will not be substantial. The range is essentially 

from 1% to 2%. The number of lawyers in Minnesota who fail to 

comply with the requirement has held steady at 2% since 1975. 

The Hennepin Lawyer, March-April 1986, page 18. Information 

received from Georgia, Wisconsin and Colorado indicates even 

lower degrees of noncompliance. Georgia had eleven (11) instances 

of noncompliance out of 14,000 reporting for the 1984 period 

(.078%). Wisconsin reported eighty five (85) out of the 10,500 

required in 1984 ( .  8%) and Colorado had fifty five (55) suspensions 

out of 3500 due in March 1985 (1.5%). The Colorado cycle is 

3 years with one-third of the lawyers reporting each year which 

is the same as our proposed Rules and Policies. It must be 

remembered that these figures represent noncompliance after all 



reasonable attempts to elicit compliance have been made. 

However, they do indicate that there will not be massive 

noncompliance in Florida. 



CONCLUSION 

For the reasons contained in this brief, The Florida 

Bar Board of Governors respectfully requests that this Court 

adopt the proposed Continuing Legal Education Requirement. 

Appendix I sets forth the Continuing Legal Education 

Requirement in Sections 6-10.1 through 6-10.8 which constitute 

an amendment to the Rules Regulating The Florida Bar which 

are currently pending before this Court. Appendix I1 is 

comprised of the initial Policies adopted by the Board of 

Governors of The Florida Bar for implementation of the 

Continuing Legal Education Requirement. These Policies may 

be revised by the Board of Governors as circumstances require. 

Adoption of the Continuing Legal  ducati ion ~equirement 

will upgrade the legal profession in Florida and better serve 

the public. 

Respectfully submitted, 

q x k u t i v e  ~irectbr 
Th Florida Bar 
Tallahassee, ~lorida 32301 
904-222-5286 


