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SUMMARY OF ARWMENT 

The F l o r i d a  Bar p roposes  f i v e  p o i n t s  i n  t h i s  p roceed ing  f o r  

c o n s i d e r a t i o n  by t h e  Supreme C o u r t .  The f i r s t  p o i n t  is t h e  o n l y  

r e l e v a n t  one .  The s o l e  q u e s t i o n  t h a t  shou ld  be c o n s i d e r e d  by t h i s  

c o u r t  i s  whether  mandatory Cont inuing Legal  Educa t ion  w i l l  make 

members of  The F l o r i d a  Bar b e t t e r  l awyers  and b e t t e r  a b l e  t o  s e r v e  

t h e  p u b l i c .  

A l l  of t h e  o t h e r  p o i n t s  a r e  i n s e r t e d  f o r  no more u s e f u l  

purpose  t h a n  t o  i n c r e a s e  t h e  l e n g t h  of t h e  b r i e f  and have no 

r e l e v a n c e  t o  t h e  one p o i n t  t h a t  shou ld  be c o n s i d e r e d  by t h e  C o u r t .  



ARGUMENT 

ADOPTION OF A CONTINUING LEGAL EDUCATION REQUIREMENT 
FOR EVERY MEMBER OF THE F L O R I D A  BAR RESIDING I N  THE 
STATE OF FLORIDA OR RENDERING ADVICE ON MATTERS OF 
FLORIDA LAW WILL UPGRADE THE PROFESSION AND WILL BETTER 
SERVE THE PUBLIC 

I t  i s  an axiom of governmental  ph i losophy  t h a t  t h e  government 

c a n n o t  l e g i s l a t e  f o r  morals  o r  a g a i n s t  ignorance  o r  a g a i n s t  

s t u p i d i t y .  However, h e r e  we g o  a g a i n .  The l a s t  t ime i t  was 

mandatory i n t e r e s t  on t r u s t  a c c o u n t s  t h a t  f a l l s  i n t o  t h e  c a t e g o r y  

of l e g i s l a t i n g  f o r  morals--at  l e a s t  t h e  morals  of some p e o p l e .  

Now we a r e  embarked on t h e  c o u r s e  of  l e g i s l a t i n g  a g a i n s t  ignorance  

by mandatory Cont inuing Lega l  Educa t ion .  

Those l awyers  who do n o t  want t o  improve t h e i r  l e g a l  

knowledge w i l l  n o t  improve i t  because  t h e y  must a t t e n d  Cont inu ing  

Legal  Educat ion  s e m i n a r s .  A man convinced a g a i n s t  h i s  w i l l  i s  

unconvinced s t i l l .  H e  w i l l  g o  t o  t h e  s e m i n a r .  H e  w i l l  pay h i s  

admiss ion .  H e  w i l l  t u r n  i n  h i s  a t t e n d a n c e  s l i p s .  H e  w i l l  s l e e p  

through t h e  c o u r s e s  o r  he w i l l  read a book, b u t  he c a n n o t  be  

f o r c e d  t o  l e a r n .  H e  c a n n o t  b e  f o r c e d  t o  improve h i s  p r o f e s s i o n a l  

a b i l i t y .  I f  he does  n o t  want t o  do i t ,  he w i l l  n o t  do  i t .  

That is  t h e  e s s e n c e  of  what is  wrong w i t h  t h i s  p r o p o s a l .  

I t  w i l l  n o t  work. I t  is  a g a i n s t  t h e  g r a i n  of human n a t u r e .  

Perhaps  t h e  o n l y  redeeming v i r t u e  o f  t h e  B a r ' s  b r i e f  is 

i ts  candor  i n  a d m i t t i n g  t h e r e  is  no ev idence  t h a t  mandatory 

Cont inuing Legal  Educat ion  has  accomplished i t s  purposes  where 

adopted  o r  t h a t  i t  w i l l  accompl ish  t h e  purposes  i n  F l o r i d a .  



With a l l  due  r e s p e c t  t o  t h e  a u t h o r  of t h e  b r i e f ,  t h e  u s e  

of  "upgrade" i n  P o i n t  I may be modern t e rmino logy ,  b u t  i t  is n o t  

good law E n g l i s h .  Can w e  send  him t o  a  c o n t i n u i n g  e d u c a t i o n  

seminar  on grammar? Would i t  do  any good? What he r e a l l y  wants  

t o  d o  is r a i s e  t h e  s c h o l a r s h i p  of  t h e  p r o f e s s i o n  o r  improve t h e  

a b i l i t y  of t h e  p r o f e s s i o n  t o  r e n d e r  t h e  s e r v i c e  t o  t h e  p u b l i c ,  

b u t  "upgrade" is a  t o p o g r a p h i c  e x p r e s s i o n .  

Those p e r s o n s  who ask  t h e  Cour t  t o  r e q u i r e  Cont inu ing  

Legal  Educa t ion  a r e  t h o s e  who c a n  make money from i t .  This  is 

shown by t h e  p e r s o n s  who a r e  l i s t e d  a s  s p o n s o r s  on page 5 of t h e  

B a r ' s  b r i e f .  From t h a t  pa ragraph  one l e a r n s  t h a t  t h e  i n t e n t  of 

Con t inu ing  Lega l  Educa t ion  is t o  improve t h e  s p e c i a l i z a t i o n  of 

" v e r y  narrow a s p e c t s  of  t h e s e  d i s c i p l i n e s . "  What good w i l l  t h i s  

@ d o  members of t h e  Bar g e n e r a l l y ?  Does t h i s  pa ragraph  mean t h a t  

l e c t u r e r s  a t  Cont inuing Legal  Educa t ion  s e m i n a r s  a r e  g o i n g  t o  be  

a b l e  t o  " s y n t h e s i z e  t h e  v a s t  amounts of i n f o r m a t i o n "  t h a t  a l l  t h e  

rest  of  us  c a n n o t  r e a d ,  much less a s s i m i l a t e ?  Obvious ly ,  t h e y  

w i l l  n o t  be  a b l e  t o  d o  s o .  They d o  n o t  have t h e  " t ime ,  r e s o u r c e s  

o r  a b i l i t y "  t o  d o  i t  anymore t h a n  t h e  res t  of u s  d o  because ,  a t  

l e a s t  i n  The F l o r i d a  Bar Cont inu ing  Lega l  Educat ion  program, t h e y  

a r e  g o i n g  t o  be  p r a c t i t i o n e r s  l i k e  t h e  rest  of  u s .  

The f a c t  t h a t  Con t inu ing  Lega l  Educat ion  has  g a i n e d  

a c c e p t a n c e  among t h o s e  of u s  who want t o  c o n t i n u e  t o  improve our  

p r o f e s s i o n a l  a b i l i t i e s  is  n o t  r e l e v a n t .  I t  s i m p l y  shows o u r  good 

s e n s e .  That  d o e s  n o t  mean w e  can  force o t h e r s  t o  f o l l o w  i n  our  

f o o t s t e p s  . 
W o  t h i n g s  must c o i n c i d e  f o r  e f f e c t i v e  e d u c a t i o n  whether  



l e g a l  o r  o t h e r w i s e .  There must be a  s t u d e n t  w i l l i n g  t o  l e a r n  and 

an a b l e  t e a c h e r  who wants  t o  t e a c h .  Mandatory Cont inuing Lega l  

Educat ion  w i l l  n o t  p r o v i d e  t h e  fo rmer .  The F l o r i d a  Bar h a s  

p e r m i t t e d  t h e  q u a l i t y  of  i t s  Cont inuing Lega l  Educat ion  program 

t o  d i m i n i s h  over  t h e  p a s t  decade  s o  t h a t  i t  c a n n o t  be c o n s i d e r e d  

competent  t o  f u r n i s h  t h e  l a t t e r .  Pe rhaps  r e s p o n d e n t ' s  v iewpoin t  

on t h i s  is  c o l o r e d  by t h e  f a c t  t h a t  most Cont inuing Lega l  Educa t ion  

programs of  The F l o r i d a  Bar a r e  d i r e c t e d  t o  t h o s e  members who 

have less t h a n  t e n  y e a r s  e x p e r i e n c e .  Th i s  is  e n t i r e l y  p r o p e r .  

They need t h e  h e l p .  However, i t  does  l i t t l e  o r  n o t h i n g  f o r  t h e  

o l d e r  and more exper ienced  members of  t h e  Bar who a r e  s e e k i n g  

a d d i t i o n a l  l e a r n i n g .  



P o i n t  2 

A GOING NUMBER OF STATES ARE RECOGNIZING THE NEED FOR A 
C O N T I N U I N G  LEGAL EDUCATION REQUIREMENT 

P o i n t  3 

THE NEED FOR C O N T I N U I N G  LEGAL EDUCATION HAS BEEN 
RECOGNIZED BY OTHER PROFESSIONS W I T H I N  THE STATE OF 
FLORIDA AND I N  OTHER JURISDICTIONS 

These two p o i n t s  a r e  n o t  t h e  same, b u t  t h e y  can  be  answered 

i n  one argument .  They a r e  n o t  r e l e v a n t .  What is  done i n  o t h e r  

s t a t e s  has  no b e a r i n g  on what F l o r i d a  does  o r  shou ld  d o .  The 

o n l y  t h i n g  i t  s a y s  is t h a t  o t h e r s  a r e  engaging i n  e x e r c i s e s  i n  

f u t i l i t y .  

The s i t u a t i o n  f o r  d e n t i s t s  and d o c t o r s  is  q u i t e  d i f f e r e n t  

on a f a c t u a l  b a s i s  because  of  t h e  d i f f e r e n c e s  between t h e  law and 

t h o s e  d i s c i p l i n e s .  Even s o ,  t h e y  must combat t h e  same problems 

t h a t  a r e  r e f e r r e d  t o  under  P o i n t  1. 

The Board of  Governors  is  a g a i n  pander ing  t o  t h e  p r e s s  i n  

an  a t t e m p t  t o  improve t h e  l a w y e r ' s  image. This  is  a commendable 

g o a l ,  b u t  t h e r e  a r e  many o t h e r  ways of meeting t h e  problem.  I f  

The F l o r i d a  Bar g e n u i n e l y  wants  t o  improve t h e  q u a l i t y  of  F l o r i d a  

l awyers ,  i t  s h o u l d  c o n s i d e r  an i n t e r n s h i p  program. 



Point  4 

THE PROPOSED C O N T I N U I N G  LEGAL EDUCATION REQUIREMENT I S  
NOT BURDENSOME AND CAN EASILY BE MET 

On page 1 2  of i t s  b r i e f  The F lo r ida  Bar says the  "end product 

is a  meaningful requirement." I t  r e f e r s  t o  the  r u l e .  Again, we 

have some grammatical problem with t h e  b r i e f  t h a t  might j u s t i f y  

someone taking a  course i n  English grammar. What is r e a l l y  meant 

is t h a t  t h e  r u l e  can e a s i l y  be complied with.  I t  has no meaning 

and cannot be "meaningful." This po in t  says  is  t h a t  the  Bar 

bureaucracy has evolved a  procedure by which i t  can regula te  

the membership i f  t h i s  Court adopts the proposal .  That has no 

bearing on the  d e s i r a b i l i t y  of t h e  proposal and is  i r r e l e v a n t .  

We a l l  know t h a t  under the  Pe te r  P r i n c i p l e  the  c o s t  w i l l  go up i n  

a  geometric proport ion a s  t h e  years  go by and a l l  of u s  w i l l  pay 

f o r  i t  i n  one way o r  another .  

I t  would be very i n t e r e s t i n g  i f  the  Bar had l i s t e d  the  76 

courses  t h a t  i t  gave s o  t h i s  Court would be i n  a  pos i t ion  t o  

determine whether the  program now being conducted a f f o r d s  

continuing educat ional  oppor tun i t i e s  t o  a l l  members of The 

F lo r ida  Bar. Suppose t h e r e  a r e  no programs t h a t  can improve a  

p a r t i c u l a r  member's e x p e r t i s e ?  Is he t o  waste h i s  time and money 

going t o  courses  simply f o r  compliance? 



P o i n t  5 

THE REVIEW AND SANCTION PROVISIONS OF THE PROPOSED RULE 
SATISFY DUE PROCESS REQUIREMENTS AND, ENFORCEMENT OF THE 
REQUIREMENT WILL NOT BE BURDENSOME 

This  p o i n t  is  n o t  r e l e v a n t  because  i f  t h i s  Cour t  d e c i d e s  t h e  

m a t t e r ,  i t  is  f i n a l .  I t  may n o t  be  r i g h t  i n  t h e  moral s e n s e ,  b u t  

it is  c e r t a i n l y  f i n a l  and c o n s t i t u t i o n a l .  

Th i s  p o i n t  goes  t o  g r e a t  l e n g t h s  t o  s a y  what p r o c e d u r a l  

s a f e g u a r d s  w i l l  be  accorded a  member who does  n o t  comply. That  

i s  b e s i d e  t h e  p o i n t .  The q u e s t i o n  b e f o r e  t h i s  Cour t  i s  whether  

Cont inuing Lega l  Educat ion  shou ld  be  mandatory.  Is i t  d e s i r a b l e ?  

The p a r t  o f  t h e  b r i e f  beg inn ing  on page 1 7  c o n c e r n i n g  

compliance i n  o t h e r  s t a t e s  and t h e  prohecy a b o u t  compl iance  i n  

@ F l o r i d a  i s  l i k e w i s e  i r r e l e v a n t .  The F l o r i d a  Bar f i l e d  a  1 9  page 

b r i e f ,  n o t  i n c l u d i n g  e x h i b i t s ,  and i t  devo ted  less t h a n  two pages  

t o  a  d i s c u s s i o n  of  t h e  q u e s t i o n  t h a t  is b e f o r e  t h i s  C o u r t .  

The b r i e f ,  and t h e  p r o p o s a l ,  a r e  c l u t t e r e d  w i t h  s o c i a l i s t i c ,  

b u r e a u c r a t i c  and w a s t e f u l  words.  They d o  t r y  t o  s o l v e  a  problem. 

Indeed,  t h e y  concede t h e r e  is no e v i d e n c e  t h a t  t h e  problem can be  

s o l v e d  i n  t h e  manner p roposed .  



CONCLUSION 

This Court should not approve the proposal of The Florida Bar. 

The undersigned certifies that a copy of the foregoing has 

been furnished to Phyllis Shampanier, Joseph J. Reiter as president 

of The Florida Bar, John F. Harkness, Jr. as executive director 

of The Florida Bar, William E. Loucks, John N. Hogenmuller, Jack 

OtHackettf I1 as chairman of the General Practice Section and/ 

Stephen C. Page by mail on July 3, 1986. /. 
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