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PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  Appellee i n  the  D i s t r i c t  Court 

of Appeal, Fourth D i s t r i c t ,  and t h e  prosecut ion i n  the  

Criminal Division of t h e  C i r c u i t  Court of t h e  Seventeenth 

J u d i c i a l  C i r c u i t ,  i n  and f o r  Broward County, F lo r ida .  

The Respondent was t h e  Appellant i n  t h e  Fourth 

D i s t r i c t  and the  defendant i n  the  t r i a l  cour t .  

I n  the  b r i e f ,  t he  p a r t i e s  w i l l  be r e f e r r e d  t o  as 

they appear before t h i s  Honorable Court except t h a t  P e t i t i o n e r  

may a l s o  be r e f e r r e d  t o  as  t h e  S t a t e .  

The following symbols w i l l  be used: 

"R" Record on Appeal 

"PA" P e t i t i o n e r ' s  Appendix 

A l l  emphasis has been added by P e t i t i o n e r  unless  

otherwise ind ica ted .  



STATEMENT OF THE CASE AND FACTS 

This case i s  before the  Court on a quest ion of 

g r e a t  pub l i c  importance c e r t i f i e d  by the  Fourth D i s t r i c t  

Court of Appeal which reversed Respondent's sentence as 

being i l l ega l ,  i n  v i o l a t i o n  of double jeopardy p r i n c i p l e s  

based on t h e  following f a c t s :  

Respondent was charged i n  a two (2) count i n f o r -  

mation wi th  t r a f f i c k i n g  i n  cocaine and conspiracy t o  t r a f -  

f i c  i n  cocaine,  each punishable by a mandatory minimum sen- 

tence of f i f t e e n  years  (R. 31,32,53) . Respondent agreed t o  

p lead  g u i l t y  t o  t r a f f i c k i n g  i n  cocaine i n  excess of four  

hundred grams and t o  r d e r  s u b s t a n t i a l  a s s i s t ance  i n  the  

form of a f u l l  and t r u t h f u l  s ta tement  t o  t h e  prosecutor  

as t o  t h e  source of t h e  cocaine.  I n  exchange, t h e  s t a t e  

agreed t o  request  t h e  t r i a l  cour t  t o  reduce Respondent's 

sentence t o  seven years  and t o  nol-pros the  conspiracy 

count (R 34).  Before accepting Respondent's p leas  of 

g u i l t y  t o  Count I ,  t r a f f i c k i n g  i n  cocaine, t h e  t r i a l  

court  advised Respondent: 

You're pleading g u i l t y ;  you 
w i l l  be adjudicated g u i l t y  and 
sentenced t o  seven years  i m -  
prisonment mandatory minimum, 
F lo r ida  S t a t e  DepArtment of 
Correct ions,  Specia l  condi t ion,  
t h a t  you give a s ta tement  t o  t h e  
Ass i s t an t  S t a t e  Attorney which 
w l l l  be given immediately upon 
conclusion h e r e ,  t o  your s a t i s -  
f a c t i o n ,  M r .  McCully.~prosecutor]  

(R 4 ) .  



Thereaf ter ,  t h e  prosecutor  r e c i t e d  the  f a c t u a l  b a s i s  f o r  

Respondent's g u i l t y  p l e a :  

The f a c t s  would show t h a t  on o r  
about December 13, 1983, a de tec t ive  
named Sands met M r .  Estevez here  i n  
Broward County i n  a ba r  and a conver- 
s a t i o n  was had between those two 
people t h a t  ind ica ted  somewhat h i s  
i n f a t u a t i o n  wi th  h e r  and eventua l ly  
l ed  t o  discussion about cocaine.  

There was l a t e r  an in t roduct ion  of 
a M r .  Estevez.  When he introduced 
Miss Sands t o  the  defendant, Acosta, 
on December 23rd, t h e r e  were many 
telephone c a l l s  between t h e  p a r t i e s  
s t i l l  with an i d e a  towards t h e  pur- 
chase by Detect ive Sands of a l a rge  
quan t i ty  of cocaine. 

The f a c t s  would f u r t h e r  show on 
Decenber 30th,  Detect ive Sands now i n  
the  company of Detect ive Futch, who i s  
a male, met wi th  M r .  Bstevez who took 
them and introduced them t o  t h e  de- 
fendant named Acos t a .  That meeting 
and discussions were about t h e  pur- 
chase of cocaine t r a n s p i r e d  he re  i n  
Broward County. 

Later  t h a t  day Detect ive Sands, 
Detect ive Futch, M r .  Estevez,  r e -  
turned t o  M r .  Acosta' s residence 
here  i n  Broward County where M r .  
Acosta d i r e c t e d  Detective Futch t o  
t h e  loca t ion  of a l a r  e quan t i ty  of 
cocaine i n  excess of g 00 grams t h a t  
was loca ted  behind a s t e r e o  speaker.  

As I r e c a l l  Detective Futch weighed 
t h i s  cocaine i n  the  presence of the  
o the r  defendant, Estevez,  and found 
i t  t o  be i n  excess of 400 grams. I t  
has s i n c e  been t e s t e d  and found t o  be 
cocaine. 

Upon havin r e t r i e v e d  t h a t  cocaine i n  
having had a 1  f those d iscuss ions ,  a l l  
which occurred i n  Broward County, both 
defendants were a r r e s t e d  on t h a t  day. (R 6 - 7 ) .  



Defense counsel s t i p u l a t e d  t o  t h e  above-cited f a c t s  as being 

the  f a c t u a l  b a s i s  f o r  t h e  p l e a  (R 8 ) .  

Af te r  determining t h a t  t h e r e  e x i s t e d  a f a c t u a l  

b a s i s  f o r  the  p l e a  and t h a t  t h e  p l e a  was knowingly, i n t e l l i -  

gent ly  and v o l u n t a r i l y  en tered ,  the  t r i a l  cour t  ad judica ted  

Respondent g u i l t y  of t r a f f i c k i n g  i n  cocaine and sentenced 

him t o  seven (7) years  imprisonment with t h e  condi t ion he 

give a s ta tement  t o  t h e  prosecutor  pursuant t o  h i s  substan- 

t i a l  a s s i s t a n c e  agreement with the  S t a t e  (R 8 ) .  The S t a t e  

nol-prossed the  conspiracy count (R 9 ) .  

Two days l a t e r ,  t he  Respondent pursuant t o  h i s  

agreement t o  provide s u b s t a n t i a l  a s s i s t a n c e  i n  r e t u r n  f o r  

rece iv ing  a seven (7) year  sentence on Count I and Count I1 

being nol-prossed, gave the  following statement t o  t h e  prose- 

cu tor  : 

A t  t h a t  t ime,  I was working f o r  
Kentucky Fr ied  Chicken. When I got  
of f  from work, around the  Young Ci rc le  
i n  Hollywood, I found a package with 
f i v e  p a i r  of pants ,  $350, and the  
coke f o r  which they a r r e s t e d  me. 

Because of my nee -- (R 51) .  

Therea f t e r ,  t h e  S t a t e  moved t o  s e t  as ide  t h e  p l e a ,  

arguing t h a t  Respondent's statement d id  no t  comply with t h e  

" s u b s t a n t i a l  ass i s tance"  requirement i n  Sect ion 839.813, 

F lo r ida  S t a t u t e s  (1983), and t h a t  Respondent was no t  e n t i t l e d  

t o  a reduced sentence.  The t r i a l  court  granted t h e  S t a t e ' s  

motion, en tered  a p l e a  of no t  g u i l t y  on behalf  of Respondent, 



and s e t  a  t r i a l  da te  (R 25) .  Before t r i a l ,  Respondent 

again p led  g u i l t y  t o  t r a f f i c k i n g  i n  cocaine (R 29) .  The 

cour t  accepted t h e  p l e a  and sentenced Respondent t o  a  man- 

datory minimum of f i f t e e n  years  imprisonment (R 34) .  Re- 

spondent appealed h i s  sentence t o  the  Fourth D i s t r i c t  

Court of Appeal. 

On A p r i l  9 ,  1986, t h e  d i s t r i c t  court  rendered i t s  

opinion i n  t h i s  cause, d e t e m i n g  t h a t  Respondent's sentence 

was i l l e g a l  i n  t h a t  i t  v i o l a t e d  double jeopardy p r i n c i p l e s .  

The d i s t r i c t  court  reversed t h e  sentence based on the  author- 

i t y  of i t s  own decis ion  i n  Cherry v. S t a t e ,  439 So.2d 998 

(Fla .  4th DCA 1983) and t h i s  Court ' s  dec is ion  i n  Troupe v. 

Rowe, 283 So.2d 857 (Fla .  1973). The d i s t r i c t  court  recog- - 
nized  t h a t  i t s  dec is ion  i n  t h e  i n s t a n t  case as  w e l l  as i n  

Cherry, supra,  c o n f l i c t e d  with the  dec is ion  of the  second 

d i s t r i c t  i n  S t a t e  ex. Rel .  Mi l l e r  v. Swanson, 411 So.2d 875 

(Fla .  2d DCA 1982) and the  f i f t h  d i s t r i c t ' s  dec is ion  i n  

Lennan v. Cornel ius ,  423 So.2d 437 (Fla .  5 t h  DCA 1982) which 

both he ld  t h a t  double jeopardy p r i n c i p l e s  do n o t  - bar  the  

reprosecut ion of a  defendant who f a i l s  t o  comply with t h e  

terms of a  nego t i a t ed  p l e a  agreement and who has already been 

sentenced, based on t h i s  Court ' s  dec is ion  i n  Brown v. S t a t e ,  

367 So. 2d 616 (Fla .  1979). The d i s t r i c t  court  the re fo re  

c e r t i f i e d  t h e  following quest ion as  one of g r e a t  p u b l i c  

importance : 

WHERE A DEFENDANT FAI,LS TO PERFORM 
A C O N D I T I O N  OF HIS PLEA BARGAIN, 



MAY A TRIAL COURT, AFTER SENTENCE 
HAS BEEN RENDERED AND THE DEFENDANT 
HAS BEGUN SERVING THAT SENTENCE, 
VACATE THE DEFENDANT'S PLEA AND 
INCREASE HIS SENTENCE? 

A c o s t a  v .  S t a t e ,  11 F.L.W. 8 4 0  ( F l a .  4 t h  DCA A p r i l  9 ,  1 9 8 6 ) .  



POINT ON APPEAL 

WHERE A DEFENDANT FAILS TO PERFORM 
A CONDITION OF HIS PLEA BARGAIN, 
MAY A TRIAL COURT, AFTER SENTENCE 
HAS BEEN RENDERED AND THE DEFENDANT 
HAS BEGUN SERVING THAT SENTENCE, 
VACATE THE DEFENDANT'S PLEA AND 
INCREASE HIS SENTENCE? 



SUMMARY OF ARGUMENT 

The Fourth D i s t r i c t  e r r e d  i n  revers ing  Respondent ' s 

sentence.  The t r i a l  court  properly vacated Respondent's 

nego t i a t ed  condi t ional  g u i l t y  p l e a  and sentence s i n c e  he 

f a i l e d  t o  honor the  only condition of t h a t  sentence by n o t  

giving the  prosecutor  a  f u l l  and t r u t h f u l  s ta tement  as t o  

t h e  source of t h e  cocaine. Although jeopardy had already 

a t tached a t  t h e  time of Respondent's o r i g i n a l  sentencing,  

double jeopardy p r i n c i p l e s  d id  n o t  prevent  the  t r i a l  cour t  

from resentencing him a f t e r  he f a i l e d  t o  comply with t h e  

condi t ions of h i s  nego t i a t ed  g u i l t y  p l e a  pursuant t o  t h i s  

Cour t ' s  dec is ion  i n  Brown v. S t a t e ,  supra .  



ARGUMENT 

WHERE A DEFENDANT FAILS TO 
PERFORM A C O N D I T I O N  OF HIS 
PLEA AGREEMENT, A TRIAL 
COURT MAY PROPERLY VACATE 
BOTH THIZ DEFENDANT'S PLEA 
AND SENTENCE AND RESENTENCE 
THE DEFENDANT, AND SUCH R C  
SENTENCING IS NOT ILLEGAL 
I N  VIOLATION OF DOUBLE 
JEOPARDY PRINCIPLES. 

The ques t ion  c e r t i f i e d  by the  Fourth D i s t r i c t  

Court of Appeal should be answered by t h i s  Court i n  the  

a f f i rma t ive .  When a defendant f a i l s  t o  perform a condi t ion 

of h i s  p l e a  agreement, i t  i s  n o t  aga ins t  double jeopardy 

p r i n c i p l e s  f o r  a t r i a l  cour t  t o  vacate  t h e  defendant 's  

p l e a  and sentence ,  and t o  resentence him t o  an increased  

term of imprisonment. P e t i t i o n e r  submits t h a t  t h i s  Court ' s  

dec is ion  i n  Brown v .  S t a t e ,  367 So.2d 616 (Fla.  19791, as 

w e l l  a s  p u b l i c  p o l i c y ,  mandate t h a t  t h i s  ques t ion  be answered 

i n  t h e  a f f i rma t ive .  

I n  Brown, t h i s  Court he ld  t h a t  double jeopardy 

does n o t  b a r  t h e  reprosecut ion of an accused who refuses  t o  

perform a condi t ion  of h i s  g u i l t y  p l e a  which has been 

accepted by t h e  cour t  on t h a t  b a s i s .  I n  Brown, t h e  defen- 

dant had been i n d i c t e d  f o r  f i r s t - d e g r e e  murder but  en te red  

a nego t i a t ed  p l e a  of g u i l t y  t o  second-degree murder, which 

was accepted by the  t r i a l  judge. A condi t ion of the  p l e a  

was t h a t  Brown aided t h e  S t a t e  i n  t h e  prosecut ion of one 

of Brown's co-defendants. When Brown refused  t o  t e s t i f y  

a t  the  co-defendant 's  t r i a l  t h e  t r i a l  judge vacated t h e  



nego t i a t ed  p l e a  and entered  a  p l e a  of no t  g u i l t y  on behalf  

of Brown who stood mute. Brown was subsequently convicted 

a t  t r i a l  of f i r s t - d e g r e e  murder. On appeal ,  Brown argued 

t h a t  h i s  reprosecut ion v i o l a t e d  double jeopardy p r i n c i p l e s  

and c i t e d  t h i s  Court ' s  dec is ion  i n  Troupe v.  Rowe, supra ,  

i n  support  of h i s  argument. This Court however, r e j e c t e d  

Brown's argument and he ld  t h a t  although jeopardy had a t -  

tached when t h e  t r i a l  cour t  accepted t h e  nego t i a t ed  condi- 

t i o n a l  p l e a  t o  second-degree murder, h i s  reprosecut ion f o r  

f i r s t - d e g r e e  murder was no t  bar red  s ince  he f a i l e d  t o  honor 

h i s  p l e a  argreement. Brown a t  621. This Court s p e c i f i c a l l y  

he ld :  

The b a s i c  framework i n  which p l e a  
bargains  a re  cu r ren t ly  viewed was s t a t e d  
bv the  United S t a t e s  Su~reme Court i n  
~ L n t o b e l l o  v .  New ~ o r k , '  404 U.S. 257,261, 

98 ,  3U L.Ed.2d 427 (1971); 

Dispos i t ion  of charges a f t e r  
p l e a  discussions i s  n o t  only 
an e s s e n t i a l  p a r t  of t h e  pro- 
cess but  a  h ighly  d e s i r a b l e  
p a r t  f o r  many reasons.  It 
leads t o  prompt and l a rge ly  
f i n a l  d i s p o s i t i o n  of most 
c r iminal  cases ;  i t  avoids 
much of the  corros ive  i m -  
pac t  of enforced id leness  
during p r e t r i a l  confinement 
f o r  those who a r e  denied 
r e l e a s e  pending t r i a l ;  i t  
p r o t e c t s  t h e  pub l i c  from 
those accused persons who 
a r e  prone t o  continue 
cr iminal  conduct even while  
on p r e t r i a l  r e l e a s e ;  and, 
by shortening t h e  time be t -  
ween charge and d i s p o s i t i o n ,  
i t  enhances whatever may be 
the  r e h a b i l i t a t i v e  prospects  



of the  gu i l t y  when they a r e  
u l t imate ly  imprisoned. 

Both t h a t  Court and t h i s  have placed 
the  p l ea  bargaining process under 
close j u d i c i a l  scrut iny i n  a pro- 
ceeding required t o  be conducted 
i n  publ ic .  These safeguards a r e  
superimposed i n  order t o  guarantee 
i n t e l l i g e n t  waiver of a defendant 's 
r i g h t s  t o  a jury t r i a l ,  t o  confront 
the  witnesses against  him, t o  present  
witnesses i n  h i s  own behalf ,  and t o  
be convicted only upon proof beyond 
a reasonable doubt, a l l  of which a r e  
re l inquished i n  exchange (as i t  were) 
f o r  the  pub l i c ' s  i n a b i l i t y  t o  incar -  
cera te  o r  f i n e  the  defendant t o  the  
f u l l  ex ten t  of the  pena l t i es  assigned 
t o  t h e  p a r t i c u l a r  conduct by the  pub- 
l i c ' s  e l ec t ed  representa t ives .  Both 
values derive t h e i r  legitimacy from 
"the publ ic  i n t e r e s t  ," as i s  recognized 
by the  American Bar Associat ion 's  Sec- 
t i o n  of Criminal J u s t i c e  and by t h i s  
Court. S ix  s p e c i f i c  considerations 
a r e  l i s t e d  by the  American Bar Associ- 
a t i o n  as appropriate i n  determing 
whether a t r i a l  judge should accept 
concessions made by a prosecutor  dur- 
ing the  course of p lea  negot ia t ions .  
The f i f t h  of these i s  of p a r t i c u l a r  
relevance here :  

( 5 )  t h a t  the defendant has 
eiven o r  offered c o o ~ e r a t i o n  - - -  - 

Eas r e s u l ~ o r  TI& r e s u l t  
i n  t h e  successful  prosecution 
of o the r  offenders- engaged 
i n  equally ser ious  o r  more 
[ s i c ]  criminal conduct . . 

Bargained g u i l t y  p leas ,  then, a r e  
i n  large  p a r t  s imi l a r  t o  a cont- 
r a c t  between soc ie ty  and an ac- 
cused, entered i n t o  on the  bas i s  
of a perceived "mutuality of 
advantage. " 



Without commenting on the  need o r  
d e s i r a b i l i t y  of p l e a  bargaining as a 
genera l  ma t t e r ,  i t  i s  apparent what 
would follow from Brown's content ion 
t h a t  t h e  attachment of jeopardy mech- 
a n i c a l l y  bars  subsequent prosecut ion .  
Both the  s t a t e  and cr iminal  defendants 
would be discouraged from considering 
p l e a  nego t i a t ions  which contemplate 
t h e  defendant 's  promise t o  t e s t i f y  
i n  another case.  The promise would be 
unenforceable by the  s t a t e  and there-  
f o r e  of l i t t l e  value t o  prosecutors .  
A defendant would be h e s i t a n t  t o  e n t e r  
i n t o  an agreement which requi red  per -  
formance of t h i s  pnomise before  he 
knew t h e  bargain would be accepted by 
a j u d i c i a l  o f f i c e r .  Given the  f a c t  
of nego t i a t ed  p lease  i n  our  s o c i e t y ,  
then ,  no "publ ic  i n t e r e s t "  would be 
served by Brown's cons t ruc t ion  of t h e  
double jeopardy c lause  i n  condi t ional  
p l e a  cases .  

[ 6 ]  We hold,  t h e r e f o r e ,  t h a t  the  
double i e o ~ a r d v  c lause  does no t  b a r  

U L J -  

the rebros'ecut'io'n o t  an acc'used who 
L - - - - -  

w ~ l l t u l l y  re fuses  t o  perform a con- 
d i t i o n  o t  a g u i l t y  p l e a  which has 
been a c c e ~ t e d  bv t h e  t r i a l  cour t  on 

d 

t h a t  b a s i s .  . ( iootnotes  omitted) 

Brown a t  622-623. 

It i s  thus c l e a r  t h a t  no t  only d id  the  Brown 

Court r e j e c t  Brown's argument i t  a l s o  r e j e c t e d  h i s  r e -  

l i a n c e  on Troupe v .  Rowe, supra.  The Brown Court spec i -  

f i c a l l y  addressed nego t i a t ed  p l e a  agreements when i t  he ld  

t h a t  the  double jeopardy c lause  does no t  b a r  the  repro-  

secu t ion  of an accused who w i l l f u l l y  re fuses  t o  perform 

a condi t ion of a g u i l t y  p l e a  which has been accepted by 

t h e  court  on t h a t  b a s i s .  



In  applying t h e  Brown decis ion ,  both the  Second 

and F i f t h  D i s t r i c t  Courts of Appeal have he ld  t h a t  double 

jeopardy p r i n c i p l e s  do not  b a r  t h e  reprosecut ion of a de- - 
fendant who f a i l s  t o  comply with t h e  terms of a nego t i a t ed  

p l e a  agreement and who has already been sentenced. In  --- - 
M i l l e r  v. Swanson, 411 So.2d 875 (Fla .  2d DCA 1981), the  

defendant was charged with f i r s t  degree murder. The de- 

fendant and t h e  S t a t e  en tered  i n t o  an agreement whereby t h e  

defendant would rece ive  a l i f e  sentence i n  exchange f o r  a 

g u i l t y  p l e a  t o  second degree murder. A t  t he  sentencing hear-  

i n g ,  a d i f f e r e n t  prosecutor  was present  o the r  than t h e  

o r i g i n a l  prosecutor  wi th  whom the  agreement was made. With- 

out n o t i f i c a t i o n  of the  p l e a  agreement by e i t h e r  p a r t y ,  t h e  

t r i a l  court  sentenced the  defendant t o  t h i r t y  years .  The 

S t a t e  f i l a d  a motion t o  c o r r e c t  t h e  senkence. The t r i a l  

court  o f f e r e d  t h e  defendant t h e  opportuni ty t o  be resen- 

tenced i n  accordance wi th  t h e  o r i g i n a l  p l e a  a withdraw t h e  

p l e a  and s t a n d  t r i a l  on t h e  f i r s t  degree murder charge. When 

the  defendant re fused  t o  accept e i t h e r  choice, the  court  va- 

ca ted  t h e  p l e a .  411 So.2d a t  876. Denying t h e  defendant 's  

w r i t  of p r o h i b i t i o n ,  the  Second D i s t r i c t  he ld  t h a t  although 

jeopardy had a t tached,  and t h e  defendant sentenced,  t h e  

f a i l u r e  of t h e  defendant t o  f u l f i l l  h i s  p l e a  bargain did 

no t  bar  t h e  defendant 's  reprosecut ion.  - I d .  a t  877. The 

Second D i s t r i c t  c i t e d  Brown as a u t h o r i t y  f o r  i t s  decis ion and 



compared the  defendant 's  f a i l u r e  t o  d i sc lose  the  p l e a  bar-  

gain t o  the  t r i a l  cour t  t o  t h e  defendant 's  f a i l u r e  t o  t e s t i -  

f y  i n  Brown. I n  both cases t h e  defendants attempted t o  

renege on t h e  p l e a  agreement by backing out of one of the  

s p e c i f i c  condi t ions on which h i s  agreement wi th  the  S t a t e  

was fashioned. - I d .  a t  877. The Seond D i s t r i c t  a l s o  r e -  

jetted t h e  defendant 's  r e l i a n c e  on Troupe and s t a t e d :  

I n  Troupe, t h e  t r i a l  judge withdrew 
a sentence already imposed a f t e r  recon- 
s i d e r i n g  a s t a t e  bbjec t ion  t o  por t ions  
of t h e  sentence.  The t r i a l  judge had 
previously considered those objec t ions  
and had agreed with t h e  defendant 's  
p o s i t i o n  when he entered  t h e  f i r s t  
sentence.  I n  essence,  t h e  t r i a l  judge 
simply changed h i s  mind. The F l o r i d a  
Supreme Court h e l d  t h a t  the  t r i a l  judge 
was without au thor i ty  t o  increase  t h e  
sentence.  

Thus, i n  Trou e the  t r i a l  judge 
changed h i s  min --a% ecause he considered 

We f i n d  t h i s  case more c lose ly  akin 
t o  Brown v .  S t a t e ,  367 So.2d 6 1 6 ( ~ l a .  
1979) . 

Mil le r  a t  876-877. -- 
The Second D i s t r i c t  thus d is t inguished Troupe 

from Brown on t h e  b a s i s  t h a t  Brown appl ied  t o  s i t u a t i o n s  

where a defendant i s  reprosecuted because he has f a i l e d  

1 Katz v .  S t a t e ,  335 So.2d 857 (Fla .  2d DCA 1976) 



t o  honor a  p l e a  agreement. The Second D i s t r i c t  he ld  t h a t  

because t h e  defendant had reneged on h i s  p l e a  agreement, he 

could be reprosecuted even though he had already been sen- 

tenced: 

P e t i t i o n e r  was con t rac tua l ly  bound t o  
t h e  l i f e  sentence (without a  minimum manda- 
t o r y  twenty-five years )  once t h e  s t a t e  
l i v e d  up t o  i t s  end of the  bargain by r e -  
ducing t h e  charge from f i r s t  t o  second 
degree murder. A t  t h a t  po in t  the  s t a t e  
f o r f e i t e d  t h e  p o s s i b i l i t y  of c a p i t a l  
punishment o r  the minimum mandatory twenty- 
f i v e  yea r  sentence requi red  t o  be served 
when a  l i f e  sentence i s  imposed upon a  
convict ion of f i r s t  degree murder. - The 
declared ~ o l i c v  of t h i s  s t a t e  i s  t o  en- * .# 

courage p l e a  nego t i a t ions  and agreements. 
ma.R.Cr~rn.P.  3 . 1 / l ( a ) .  Numerous cases 
have h e l d  t h a t  a  defendant may withdraw 
h i s  p l e a  where t h e  t a c t s  e s t a b l i s h  t h a t  

3 

  rose cut ion has v i o l a t e d  the  terms 
and condit ions of a  p l e a  agreement. We 
th ink  t h a t  works both ways i t  t h e  de- 
c l a r e d  po l i cy  of r u l e  3 J l / l ( a )  i s  t o  be 
e t f e c t i v e .  Otherwise, the  s t a t e  would 
be h e s i t a n t  t o  e n t e r  i n t o  p l e a  agreements 
with an accused i f  t h e  s t a t e  were sub jec t  
t o  los ing  the  b e n e f i t  of t h e  barga in .  
Our supreme court  has noted t h a t  a  bar- 
gained g u i l t y  p l e a  i s  i n  l a rge  p a r t  sirni- 
l a r  t o  a  con t rac t  between soc ie ty  and t h e  
accused, en te red  i n t o  on t h e  b a s i s  of a  
perceived "mutuali ty of advantage. I I 

Brown v .  S t a t e ,  367- S O .  2d a t  622. That 
was su re ly  the  case here .  

M i l l e r  a t  877. 

I n  Lerman v .  Cornel ius ,  423 So.2d 437(Fla. 5 t h  

DCA 1982), t h e  F i f t h  D i s t r i c t  was faced wi th  a  s i m i l a r  f a c t -  

u a l  scenar io .  In  Lerman, the  t r i a l  court  sentenced t h e  

defendant i n  accordance wi th  a  p l e a  agreement. Upon learn ing  

t h a t  the  defendant had breached t h e  terms of t h e  agreemenh 



t he  t r i a l  court  en te red  an order  vacat ing both the  p l e a  

and sentence.  The defendant sought p roh ib i t ion  on double 

jeopardy grounds. The F i f t h  D i s t r i c t  recognized t h a t  

jeopardy had already a t tached but denied p roh ib i t ion  on 

the  au thor i ty  of Brown, and M i l l e r .  Both Lerman and 

M i l l e r  s t and  f o r  t h e  propos i t ion  t h a t  a defendant should 

no t  be able  t o  b e n e f i t  from h i s  misrepresentat ions t o  a 

t r i a l  court  pursuant t o  a p l e a  agreement even i f  he has ---- 
already been sentenced pursuant t o  t h a t  agreement. - 

Contrary t o  Brown, Lerman, and Mi l l e r ,  however, 

t h e  Fourth D i s t r i c t  i n  the  i n s t a n t  case h e l d  t h a t  even 

though Respondent t o t a l l y  f a i l e d  t o  honor the  only condi t ion 

of h i s  p l e a  agreement, the  t r i a l  court  could no t  - vacate  h i s  

p l e a  and sentence and resentence him. I n  t h e  case sub 

jud ice ,  Respondent was charged i n  a two-count information 

wi th  t r a f f i c k i n g  i n  cocaine and conspiracy t o  t r a f f i c  i n  

cocaine a f t e r  he was a r r e s t e d  f o r  s e l l i n g  an amount of co- 

caine i n  excess of 400 grams t o  undercover agents (R 53) .  

Tra f f i ck ing  i n  cocaine and conspiracy t o  t r a f f i c  i n  cocaine 

both car ry  a f i f t e e n  (15) year  mandatory minimum sentence 

and a l a rge  f i n e  upon convic t ion ,  as p a r t  of a nego t i a t ed  

p l e a  agreement, Respondenb. p led  g u i l t y  t o  t r a f f i c k i n g  and 

was sentenced t o  only seven ( 7 )  years  i n  p r i son .  The 

S t a t e  nol-prossed t h e  conspiracy count. I n  exchange f o r  

t h i s ,  Respondent agreed t o  give a t r u t h f u l  statement t o  

the  prosecutors  s a t i s f a c t i o n  regarding t h e  s:ourse of t h e  



cocaine (R 4 ) .  Respondent's p l e a  and sentence were c l e a r l y  

conditioned him giving the  prosecutor  a  f u l l  and t r u t h f u l  

statement (R 12) .  Two days a f t e r  Respondent was sentenced 

and agreed t o  give a  statement t o  the  prosecutor  pursuant t o  

h i s  s u b s t a n t i a l  a s s i s t ance  agreement, Respondent t o l d  t h e  

prosecutor  t h a t  he found t h e  cocaine along with $350.00 and 

f i v e  (5) p a i r  of pants  i n  a package on Young Ci rc le  i n  ~ o l l y -  

wood, F lo r ida  (R 51).  

The t r i a l  court  vacated Respondent's p l e a  and sen- 

tence a f t e r  Respondent f a i l e d  t o  honor h i s  nego t i a t ed  p l e a  

agreement by n o t  giving f u l l  t r u t h f u l  statement t o  

the  p rosecu to r ' s  s a t i s f a c t i o n  (R 25).  The court  then en te red  

a  n o t  g u i l t y  p l e a  i n  behalf  of Respondent and s e t  t h e  case 

f o r  t r i a l .  P r i o r  t o  t r i a l ,  Respondent p led  g u i l t y  and was 

sentenced t o  f i f t e e n  (15) years  and appealed h i s  sentence t o  

t h e  Fourth D i s t r i c t .  The Fourth D i s t r i c t  reversed Respondent's 

sentence as  being i l l e g a l  i n  v i o l a t i o n  of double jeopardy 

p r i n c i p l e s  upon t h e  au thor i ty  of t h i s  Court ' s  decis ion i n  

Troupe and i t s  own decis ion  i n  Cherry v .  S t a t e ,  439 So.2d 

992 (Fla .  4 th  DCA 1983). The Fourth D i s t r i c t  expressly r e -  

j e c t e d  the  S t a t e ' s  argument t h a t  t h i s  Court ' s  dec is ion  i n  

Brown was c o n t r o l l i n g  and d is t inguished Brown on the  b a s i s  

t h a t  i t  was only appl icable  i n  s i t u a t i o n s  where sentencing 

had n o t  y e t  occurred, whereas Troupe appl ied  t o  s i t u a t i o n s  

where sentencing had occurred. The Fourth D i s t r i c t  r e -  

cognized however, t h a t  i t ' s  dec is ion  conf l i c t ed  wi th  t h e  



Second D i s t r i c t ' s  decis ion M i l l e r  and t h e  F i f t h  D i s t r i c t ' s  

dec is ion  i n  Lerman, and c e r t i f i e d  t h e  i n s t a n t  ques t ion .  

P e t i t i o n e r  submits t h a t  t h e  Fourth D i s t r i c t ' s  

r e l i a n c e  on t h i s  Court ' s  dec is ion  i n  T r o u ~ e  and i t s  own 

decis ion  i n  Cherry, i s  t o t a l l y  misplaced and inappropr ia te  

given t h e  above-cited f a c t s .  I n  Troupe, t h e  defendant 

en te red  a voluntary p l e a  of g u i l t y ,  was sentenced and the  

hearing concluded. Shor t ly  t h e r e a f t e r  a second a s s i s t a n t  

s t a t e  a t to rney  intervened and objec ted  t o  a por t ion  of t h e  

defendant 's  sentence.  The t r a i l  cour t  then s e t  as ide  t h e  

defendant 's  ad judica t ion  and sentence and s t a t e d  t h a t  i t  

w a s  " a r b i t r a r i l y  on h i s  behalf  withdrawing h i s  g u i l t y  

p l e a . .  . "Troupe a t  B59. This Court h e l d  t h a t  t h e  t r i a l  

court  could no t  j u s t  " a r b i t r a r i l y "  withdraw the  defendant ' s  

p l e a  merely upon reconsidering a s t a t e  objec t ion  t o  sen- 

tenc ing .  This Court s t a t e d  t h a t  jeopardy had a t tached 

t h e  sentence already imposed could not  be increased  pursuant 

t o  t h e  S t a t e  rearguing i t ' s  p o s i t i o n  s i n c e  such would sub jec t  

the  defendant t o  double jeopardy. Troupe a t  860. 

The Fourth D i s t r i c t  c i t e d  Troupe i n  Cherry, when 

i t  h e l d  t h a t  a f t e r  pronouncement of a l e g a l  sentence ,  a 

cour t  cannot g ran t  a subsequent motion t o  inc rease  the  

sentence based on the  b e l i e f  t h a t  a mistake has occurred. 

In  Cherry, t h e  defendant rendered s u b s t a n t i a l  a s s i s t ance  t o  

t h e  S t a t e  and t h e  S t a t e  moved t o  reduce h i s  sentence from 

f i f t e e n  (15) years  t o  f i v e  (5) years  wi th  the  p o s s i b i l i t y  



of fur ther  reduction i f  the defendant rendered addit ional  

assistance.  C m  a t  999. The t r i a l  court accepted the 

plea. The defendant a t  h i s  sentencing hearing t e s t i f i e d  

t h a t  he had made several  unsuccessful attempts t o  render 

the addit ional  assistance t o  police.  The t r i a l  court ,  

apparently sympathetic t o  these attempts, sentenced the 

defendant t o  three (3 )  years instead of the f ive  (5) years 

previously discussed. One week l a t e r  the S ta te  moved t o  

correct  the sentence. The court found tha t  there had been 

an agreed upon plea which was contravened by h i s  mistake, 

and granted the motion t o  s e t  the sentence aside. The de- 

fendant was then sentenced t o  f ive  (5) years.  The Fourth 

Di s t r i c t  held tha t  double jeopardy prohibited an increase i n  

sentence where the t r i a l  court thought a "mistake" had been 

made i n  the or ig ina l  sentencing. I t  i s  important t o  note 

tha t  ne i ther  Troupe nor Cherry involved a defendant whose 

plea  and sentence had been vacated a f t e r  he f a i l e d  t o  honor 

the condition of a plea agreement. Rather, Troupe and Cherry 

involve s i tua t ions  where a t r i a l  judge vacates a plea and 

sentence "arb i t ra r i ly"  or  upon a "mistaken" be l ie f  t ha t  a 

sentencing e r ro r  has occured. The defendants i n  those 

cases did not commit acts  of commission or omission and 

did not  breach plea agreements. Nevertheless, the Fourth 

Di s t r i c t  reversed Respondent's sentence upon the authority 

of Troupe and Cherry even though the ins tan t  case involves 



a defendant who f a i l s  t o  honor the  only condi t ion of h i s  

p l e a  agreement and i s  con t ro l l ed  by t h i s  Court ' s  decis ion 

i n  Brown which s t a t e s  t h a t  double jeopardy does n o t  ba r  - 
t he  reprosecut ion of an accused who refuses  t o  perform a 

condi t ion  of h i s  p l e a  agreement which has been accepted 

by the  court  on t h a t  b a s i s .  

P e t i t i o n e r  submits t h a t  t h e  Fourth D i s t r i c t ' s  

r e l i a n c e  on Troupe i s  t o t a l l y  misplaced. Troupe appl ies  

only t o  those s i t u a t i o n s  where a  defendant,  through no 

f a u l t  of h i s  own, has h5s p l e a  and sentence a r b i t r a r i l y  o r  

mistakenly vacated by the  t r i a l  cour t .  The reporsecut ion 

of such a  defendant c l e a r l y  v i o l a t e s  double jeopardy p r i n -  

c i p l e s  as t h i s  Court has s o  s t a t e d .  However, where a  de- 

fendant f a i l s  t o  honor a  condi t ion of h i s  nego t i a t ed  p l e a  

agreement which has been accepted by the  cour t  on t h a t  

b a s i s ,  t he  court  may properly vacate the  defendant 's  p l e a  

and sentence and resentence him pursuant t o  t h i s  Court ' s  

dec is ion  i n  Brown. Contrary t o  the  Fourth D i s t r i c t ' s  

holding,  these  two (2 )  cases a r e  d i s t i n g u i s h a b l e  n o t  

because "they dea l  with d i f f e r e n t  s t ages  of a  cr iminal  

proceeding, one p r i o r  t o  sentencing (Brown) , and one 

a f t e r  sentencing completed (Troupe) ," but  r a t h e r  because 

one appl ies  t o  p l e a  bargains  and t h e  o the r  does n e t .  

P e t i t i o n e r  maintains t h e  correc tness  of t h i s  Cour t ' s  

dec is ion  i n  Brown a n l  i t s  a p p l i c a b i l i t y  t o  t h e  i n s t a n t  case.  



Where, as h e r e ,  a  defendant f a i l s  t o  honor t h e  cond i t i on  of 

h i s  n e g o t i a t e d  p l e a  agreement which has  been accepted by t h e  

Court on t h a t  b a s i s ,  t h e  cou r t  may p rope r ly  vaca t e  t h e  de- 

f e n d a n t ' s  p l e a  and sen tence  and r e sen tence  him, and such 

r e sen tenc ing  does n o t  v i o l a t e  double jeopardy p r i n c i p l e .  

To h o l d  o the rwi se ,  a s  t h e  Fourth  D i s t r i c t  d i d ,  i s  a g a i n s t  

p u b l i c  p o l i c y .  The use  of p l e a  ba rga ins  i n  criminal. cases  

had been approved by t h i s  Court and i s  an i n t e g r a l  p a r t  of 

c r i m i n a l  law and sen tenc ing .  Brown v.  S t a t e ,  245 So.2d 41  

( F l a .  1971). This  Court has  s t a t e d  t h a t  barga ined  f o r  g u i l t y  

p l e a s ,  a r e  i n  l a r g e  p a r t  s i m i l a r  t o  a c o n t r a c t  between s o c i e t y  

and an accused ,  e n t e r e d  i n t o  on t h e  b a s i s  of a pe rce ived  "mu- 

t u a l i t y  of advantage." Brown v .  S t a t e ,  367 So.2d 616 

(F l a .  1979) . This  "oontract"  however, i s  a s e r i o u s  one and 

cannot be  t r e a t e d  l i g h t l y .  I f  t h e  Fourth  D i s t r i c t ' s  op in ion  

i s  al lowed t o  s t a n d ,  i t  w i l l  undoubtedly d i scourage  t h e  

S t a t e  from e n t e r i n g  i n t o  p l e a  agreements w i t h  de fendan t ' s  who 

a r e  t o  r ende r  s u b s t a n t i a l  a s s i s t a n c e .  Under t h e  Fourth  D i s -  

t r i c t s  opinion a defendant could promise anyth ing  i n  r e t u r n  

f o r  a l i g h t e r  sen tence  and d e l i v e r  a b s o l u t e l y  no th ing .  

The promise would b e  unenforceable  by t h e  S t a t e  and t h e r e -  

f o r e  of l i t t l e  va lue  t o  p rosecu to r s  who would undoubtedly 

be h e s i t a n t  t o  engage i n  such "cont rac t s" .  Given t h e  f a c t  

of  n e g o t i a t e d  p l e a s  i n  our  s o c i e t y ,  t h e n ,  no "pub l i c  i n t e r e s t "  

would be  s e rved  by t h e  Fourth  D i s t r i c t ' s  c o n s t r u c t i o n  of t h e  

double jeopardy c l ause  i n  c o n d i t i o n a l  p l e a  ca ses .  Brown 



a t  622-623. Sentencing i s  no t  a game, and t h i s  Court 

should n o t  allow i t  t o  t u r n  i n t o  one by approving t h e  Fourth 

D i s t r i c t ' s  dec is ion .  Farber v .  S t a t e ,  409 So.2d 7 1  (Fla .  

1982). I n  order  f o r  p l e a  agreements t o  be e f f e c t i v e ,  the  

defendant,  and no t  only the  S t a t e ,  must be h e l d  t o  nego- 

t i a t e  i n  good f a i t h .  

P e t i t i o n e r  submits t h a t  t h e  Fourth D i s t r i c t ' s  dec is ion  

should a l s o  be reversed  on the  ground t h a t  Respondent was 

w e l l  aware t h a t  h i s  reduced sentence was dependent upon 

him giving a s ta tement  t o  t h e  prosecutor  regarding t h e  

source of t h e  cocaine (R 4) , and thus waived any double 

jeopardy claims when he t o l d  the  cour t  he would provide 

s u b s t a n t i a l  a s s i s t a n c e  when i n  f a c t  had no i n t e n t i o n  of 

doing so .  I n  S t a t e  v .  Johnson, - So.2d , 11 FLW 49 - 

(Fla .  February 6 ,  1986), t h e  Supreme Court he ld  t h a t  the  

r i g h t  no t  t o  be placed twice i n  jeopardy i s  n o t  waived by 

a defendant 's  f a i l u r e  t o  r a i s e  i t  before the  t r i a l  court  a t  

the  time he i s  again placed i n  jeopardy. However, the  Court 

d id  caut ion t h a t  the re  may be ins tances  i n  which a defen- 

dant may be found t o  have knowingly waived h i s  double 

jeopardy r i g h t s .  11 FLW a t  49. One of the  cases c i t e d  by 

t h e  F l o r i d a  Supreme Court as an example was United S t a t e s  

v .  P r a t t ,  657 F.2d 218 (8th C i r .  1981). I n  P r a t t ,  t h e  feder-  

a l  cour t  found a waiver of any claim t h a t  double jeopardy 

p roh ib i t ed  the  imposit ion of consecutive sentences ,  by t h e  

defendant 's  s ta tement  during a p l e a  colloquy t h a t  he under- 



stood t h a t  consecutive sentences would be imposed. 

P e t i t i o n e r  submits t h a t  s i m i l a r l y ,  Respondent's 

acceptance and understanding of the  p l ea  agreement: 

t h a t  h i s  sentence was condit ional  upon him providing 

"subs tan t ia l  ass i s tance  i n  the  i d e n t i f i c a t i o n ,  a r r e s t  

o r  conviction of any of h i s  accomplices, accessor ies ,  

coconspirators o r  p r inc ipa l s  ," 9893.135 (3) , Fla.  S t a t .  , 

was a knowing waiver by Respondent of any double jeopardy 

claims. Respondent knew the condit ion of h i s  sentence 

and Pe t i t i one r  would submit t h a t  where t he  j u d i c i a l  a c t  

complained of i s  e n t i r e l y  cons i s ten t  wi th  what was i n t e l l -  

igent ly  agreed upon, double jeopardy i s  not  a bar  t o  r e -  

sentencing. Rodriquez v .  S t a t e ,  441 So.2d 1129 (Fla.  3d 

DCA 1983). 

P e t i t i o n e r  would fu r the r  submit t h a t  because Respondent ' 6  

l i g h t  sentence was obtained by a f raudulent  misrepresenta- 

t i on  t o  the  t r i a l  cour t ,  regarding h i s  agreement t o  provide 

ass i s tance  when i n  f a c t  he had no i n t e n t i o n  of so  doing, h i s  

p lea  and sentence were void - ab i n i t i o  and t h e  sentence i l l e g a l .  

In  S t a t e  v .  Burton, 314 So.2d 136 (Fla .  1975), the Flor ida  

Supreme Court held t ha t  any order ,  judgment o r  decree 

which i s  obtained by fraudulent r ep re sen ta t i ons ,  whether i n  



a c i v i l  o r  cr iminal  case,  may be vacated,  modified, opened 

o r  othbrwise ac ted  upon a t  any time. 314 So.2d a t  137-138. 2 

In  nego t i a t ing  a  p l e a  agreement wi th  t h e  S t a t e  and i n  pre-  

sen t ing  the  p l e a  t o  t h e  t r i a l  cour t  f o r  acceptance,  a  de- 

fendant and h i s  counsel have a  duty t o  answer t r u t h f u l l y  

a l l  r e l evan t  i n q u i r i e s  made. Johnson v. S t a t e ,  460 So.2d 

954, 957 (Fla .  5 t h  DCA 1984) a f f d  S t a t e  v.- Johnson, - So.2d 

, 11 FLW 49 (Fla .  February 6 ,  1986). Where, as h e r e ,  a  - 
p l e a  i s  condi t ional  and q u a l i f i e d ,  the  defendant 's  f a i l u r e  

t o  perform the  condi t ion ,  provides l e g a l  cause t o  s e t  a s ide  

t h e  p l e a .  

P e t i t i o n e r  thus  maintains t h a t  t h e  t r i a l  court  co r rec t ly  

vacated Respondent's p l e a  and sentence.  Respondent c l e a r l y  

f a i l e d  t o  honor t h e  only condi t ion of h i s  nego t i a t ed  p l e a  

agreement which was accepted by t h e  cour t  on t h a t  b a s i s .  

H i s  reprosecut ion does not  v i o l a t e  double jeopardy p r i n c i p l e s  

and i s  cons i s t en t  wi th  t h i s  Court ' s  holding i n  Brown. 

Accordingly, t h e  dec is ion  of t h e  Fourth D i s t r i c t  must 

be reversed and the  quest ion c e r t i f i e d ,  answered i n  t h e  

a f f i rma t ive .  

Actual knowledge of f raud i s  no t  n e c e s s a r i l y  f o r  a  f inding  
of f raud.  I f  a  f a l s e  r ep resen ta t ion  of a  m a t e r i a l  f a c t  i s  
made t o  a  person ignorant  thereof  wi th  t h e  i n t e n t i o n  t h a t  i t  
s h a l l  be ac ted  upon, and the  ac t ion  and r e l i a n c e  thereon amounts 
t o  a  s u b s t a n t i a l  change i n  p o s i t i o n ,  ac t ionab le  f raud w i l l  be 
deemed t o  e x i s t  where (1) t h e r e  i s  an impl ica t ion  by t h e  pos i -  
t i v e  cha rac te r  of the  a s s e r t i o n  t h a t  t h e  representor  had such 
knowledge, o r  (2) t h e  representor  makes t h e  statement under 
circumstances where he should have known of the  f a l s i t y .  See, 

, J o i n e r  v .  McCullors, 158 F la .  562, 28 So. 2d 823 (1947); 
*on v .  Jones,  41 Fla .  241, 25 So. 670 (1899). 



CONCLUSION 

Based on t h e  arguments and a u t h o r i t i e s  presented 

he re in ,  P e t i t i o n e r  r e s p e c t f u l l y  prays t h i s  Honorable Court 

reverse  the  decis ion of t h e  D i s t r i c t  Court of Appeal of the  

S t a t e  of F l o r i d a ,  Fourth D i s t r i c t  and answer t h e  c e r t i f i e d  

quest  ion i n  the  a f f i rma t ive  . 
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