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INTRODUCTION 

BLUE CROSS AND BLUE SHIELD OF FLORIDA, INC., P l a i n t i f f  i n  

t h e  t r i a l  c o u r t ,  Appel lan t  b e f o r e  t h e  Thi rd  D i s t r i c t  Court  of  

Appeal and P e t i t i o n e r  h e r e i n ,  w i l l  be r e f e r r e d  t o  a s  "Blue Cross . "  

RYDER TRUCK RENTAL, INC., S  & M Cypress Co.,  I n c . ,  and 

S t a n l e y  E a r l  E ib ,  Defendants i n  t h e  t r i a l  c o u r t ,  Appel lees  i n  t h e  

Third  D i s t r i c t  Court o f  Appeal ,  and Respondents h e r e i n ,  w i l l  be 

c o l l e c t i v e l y  r e f e r r e d  t o  a s  "Ryder." 

"R" r e f e r s  t o  t h e  r e c o r d  on a p p e a l .  



STATEMENT O F  THE CASE AND FACTS . 
On October 31, 1980, Ada Idontesino was covered under a  group 

h e a l t h  in su rance  c o n t r a c t  i s sued  by Blue Cross .  On t h a t  d a t e ,  M r s .  

Montesino was a  passenger  i n  an automobile involved i n  a c o l l i s i o n  

w i t h  a  v e h i c l e  owned by Ryder. Mrs. Montesino s u s t a i n e d  pe r sona l  

i n j u r i e s  n e c e s s i t a t i n g  h o s p i t a l i z a t i o n ,  and incu r red  h o s p i t a l  and 

p h y s i c i a n ' s  b i l l s .  Blue Cross p a i d  t h o s e  b i l l s  i n  t h e  amount of 

$9,970.87. (R. 1 -3 ) .  

M r s .  Montesino f i l e d  s u i t  a g a i n s t  Ryder i n  t h e  Dade County 

C i r c u i t  Court ,  a l l e g i n g  t h a t  Ryder 's  neg l igence  caused h e r  i n j u r i e s .  

Ryder defended a g a i n s t  re imburs ing  Mrs. Montesino f o r  medical  expenses 

p r e v i o u s l y  p a i d  by Blue Cross ,  u s ing  a s  i t s  defense  S e c t i o n  627.7372, 

F l o r i d a  S t a t u t e s  (commonly r e f e r r e d  t o  a s  t h e  " c o l l a t e r a l  source  

s t a t u t e " ) ,  and thus  p a i d  no such amounts t o  M r s .  Montesino. (R-25). 

The remaining issues between Mrs. Montesino and Ryder were u l t i m a t e l y  

s e t t l e d  by Ryder making c e r t a i n  monetary payments t o  M r s .  Montesino. 

On November 15 ,  1983 Blue Cross f i l e d  s u i t  a g a i n s t  Ryder and 

o t h e r s  s eek ing  r e t u r n  of t h e  $9,970.87 which Blue Cross had been 

f o r c e d  t o  pay on b e h a l f  o f  Mrs. Montesino a s  a  r e s u l t  of t h e  n e g l i -  

gen t  a c t s  of Ryder. Ryder f i l e d  a  Motion t o  Dismiss t h e  Complaint ,  

a l l e g i n g  t h a t  t h e  complaint  f a i l e d  t o  s t a t e  a cause of a c t i o n  upon 

e i t h e r  common l a w  o r  c o n t r a c t u a l  indemnity f o r  t h e  purpor ted  r eason  

t h a t  Blue Cross had no such r i g h t  a g a i n s t  Ryder under F l o r i d a  l a w .  

(R-9). The t r i a l  c o u r t  e n t e r e d  an Order of  D i s m i s s a l  w i t h  p r e j u d i c e ,  

s t a t i n g :  



"That because the  insured [Mrs. Montesino] 
i s  barred from recovery under the  provisions 
of the Motor Vehicle No-Fault Law, the  insurer  
[Blue Cross] i s  s imi l i a r ly  barred from any sub- 
rogation or indemnification r i g h t s  by reason 
thereof .  Ergo, there  e x i s t s  no cause of act ion 
for  indemnity. (R-122) . 
Motions f o r  Rehearing were f i l e d  before the  t r i a l  cour t ,  and 

denied. Timely appeal was taken t o  the Florida Third D i s t r i c t  Court 

of Appeal, and the i s sues  were br iefed and argued. In i t s  opinion 

f i l e d  July  30, 1985 (Blue Cross and Blue Shield of F lo r ida ,  Inc. vs 

Ryder Truck Rental Co. , I n c . ,  e t  a l . ,  472 So. 2d 1375 (Fla. 3rd DCA 

1985)) ,  the Third D i s t r i c t  Court determined t h a t :  

"The t r i a l  court  cor rec t ly  noted t h a t  the ' co l -  
l a t e r a l  source r u l e , '  Section 627.7372 of the  
Motor Vehicle and Casualty Insurance Contracts 
Chapter, F lor ida  S ta tu tes  (1983) , precludes an 
insurer  such as Blue Cross from i n s t i t u t i n g  a 
claim fo r  subrogation against  the to r t f easo r  f o r  
sums paid by the  insurer  t o  the insured,  . . . I I 

and fur ther  

11 . . . we are  unable t o  conclude t h a t  the  c o l l a t e r a l  
source r u l e  operates  equally as  a bar t o  the  i n s u r e r ' s  
claims f o r  both subrogation and indemnity. Rather,  
based upon the na ture  of the  r i g h t  of indemnity, we 
f ind  t h a t  Blue. Cross. possesses no claim f o r  indemnity 
against  Ryder, not  because of the c o l l a t e r a l  source 
r u l e ,  but  b e c a u F t h e  common law of F lor ida  does not 
now and has no t  i n  the pas t  permitted such cause of 
act ion.  I'  

As it appeared t o  Blue Cross t h a t  t he  ru l ing  of the  Third Distr icl  

Court was incons is ten t  and conf l ic t ing  with the  law espoused by the  

Supreme Court and o the r  D i s t r i c t  Courts of Appeal, timely Pe t i t i on  fo r  

Discretionary Review i n  t h i s  court was f i l e d .  By i t s  order entered 

February 25 ,  1986, t h i s  court  accepted j u r i s d i c t i o n  of the case. 



STATEMENT O F  THE ARGUllENT 

I .  THE LOWER COURT COMMITTED P R E J U D I C I A L  E R R O R  
I N  DENYING BLUE CROSS ' A C T I O N  A G A I N S T  RYDER 
F O R  I N D E M N I F I C A T I O N ,  WHICH A C T I O N  WAS S E E K I N G  
REIMBURSEMENT F O R  MEDICAL E X P E N S E  PAYMENTS 
A R I S I N G  OUT O F  AN I N J U R Y  CAUSED BY R Y D E R ' S  
N E G L I G E N C E .  

11. T K E  LOWER C O U R T ' S  USE O F  THE COLLATE= SOURCE 
RULE ( S e c t i o n  627 .7372 )  T O  DESTROY THE COMNON 
LAW SUBROGATION AND I N D E M N I F I C A T I O N  R I G H T S  O F  
BLUE CROSS A G A I N S T  RYDER I S  U N C O N S T I T U T I O N A L  
AS A P P L I E D  T O  BLUE CROSS A S  SUCH A B O L I S H E S  BLUE 
C R O S S '  R I G H T S  WITHOUT S U B S T I T U T I N G  A REMEDY 
T H E R E F O R E .  



SUMMARY O F  TEE ARGUXENT 

A t  common law and i n  e q u i t y ,  one who has been requ i red  t o  

respond f o r  t h e  f a u l t  of another i s  e n t i t l e d  t o  reimbursement 

under one o r  more of t h e  t h e o r i e s  of c o n t r i b u t i o n ,  indemnif ica t ion  

and/or subrogat ion ,  depending upon the  s t a t u s  of t h e  one seeking 

reimbursement. I t  i s  Blue Cross '  content ion  t h a t ,  a t  any time i t  

has  t o  pay t h e  medical b i l l s  of i t s  subsc r ibe r s  which medical b i l l s  

were caused a s  a  r e s u l t  of the  negl igence of a  t h i r d  person,  Blue 

Cross i s  e n t i t l e d  t o  recover  of and from t h a t  t h i r d  person.  A l -  

though c l e a r l y  Blue Cross would never be e n t i t l e d  t o  con t r ibu t ion  

(by d e f i n i t i o n  i t  could never be a  j o i n t  t o r t f e a s o r ) ,  i t  has always 

been e n t i t l e d  t o  e i t h e r  subrogat ion o r  indemnif ica t ion ,  t h e  h i s t o r -  

i c a l  r o u t e  being subrogat ion .  

In  1977 t h e  F l o r i d a  L e g i s l a t u r e  enacted Sec t ion  627.7372, F l o r i d a  

S t a t u t e s ,  commonly known a s  t h e  " c o l l a t e r a l  source r u l e . "  Contrary 

t o  t h e  a s s e r t i o n  of t h e  t r i a l  c o u r t ,  t h e  Th i rd  D i s t r i c t  Court and 

Ryder h e r e i n ,  such s t a t u t e  d i d  - n o t  des t roy  Blue Cross '  common law 

r i g h t  of subrogat ion  a g a i n s t  a  t h i r d  p a r t y  t o r t f e a s o r  f o r  whose n e g l i -  

gence Blue Cross was requ i red  t o  respond. Nor d i d  t h e  s t a t u t e  d e s t r o y  

Blue Cross1 r i g h t  t o  indemnif ica t ion  a g a i n s t  t h e  t o r t f e a s o r .  I n s t e a d  

t h e  s t a t u t e  s imply precluded an i n j u r e d  p l a i n t i f f  from double recovery ,  

once from t h e  t o r t f e a s o r  and once from any c o l l a t e r a l  source .  

Notwithstanding t h e  f a c t  t h a t  Blue Cross s t i l l  has  a  r i g h t  t o  

subrogat ion ,  i n  t h e  i n s t a n t  case  Blue Cross e l e c t e d  t o  seek indemnif i -  

c a t i o n  d i r e c t l y  of and from Ryder, r a t h e r  than seeking  subrogat ion .  



The t r i a l  cour t ,  aff i rmed by the  Third D i s t r i c t ,  r u l e d  t h a t  Blue 

Cross was e n t i t l e d  t o  n e i t h e r  subrogat ion nor  indemnif ica t ion  of 

and from Ryder. That r u l i n g  i s  erroneous,  and should be reversed .  

However, should t h i s  Court uphold t h a t  r u l i n g ,  then t h i s  Court 

must of nece s s i t y  ho ld  t h a t  t he  c o l l a t e r a l  source r u l e  as appl ied  t o  

Blue Cross i n  the  i n s t a n t  case i s  uncons t i t u t i ona l .  The reason f o r  

t h i s  i s  t h a t  p r i o r  t o  passage of the  s t a t u t e ,  Blue Cross c l e a r l y  had 

the  r i g h t  t o  subrogat ion and t o  indemnif ica t ion ,  but  i f  t h e  s t a t u t e  

i s  he ld  t o  preclude those  r i g h t s ,  then t he  s t a t u t e  has abolished 

Blue Cross' r i g h t s  wi thout  s u b s t i t u t i n g  a  remedy t he r e fo r e .  Such 

c r ea t e s  a  den i a l  of access  t o  t h e  cou r t s ,  which access  i s  guaranteed 

by A r t i c l e  I ,  Sec t ion  21, F lo r i da  Cons t i tu t ion .  Case law holds t h a t  

the  l e g i s l a t u r e  i s  wi thout  t h e  power t o  abo l i sh  such a  r i g h t  of 

access  t o  t h e  cour t s  wi thout  providing a  reasonable  a l t e r n a t i v e ,  

unless  the  l e g i s l a t u r e  can show an overpowering pub l i c  nece s s i t y  

f o r  t he  abolishment of such r i g h t .  The c o l l a t e r a l  source s t a t u t e  

i t s e l f  provides no reasonable  a l t e r n a t i v e ,  and t he  l e g i s l a t u r e  has 

n o t  shown an overpowering pub l i c  nece s s i t y .  Thus an i n t e r p r e t a t i o n  

of the  c o l l a t e r a l  source  s t a t u t e  a s  p rec lud ing  Blue Cross' r i g h t s  

t o  subrogation and indemnif ica t ion  would be  unconstitutional. 



ARGUMENT 

I .  TKE LOWER COURT COMMITTED PREJUDICIAL ERROR 
I N  DENYING BLUE CROSS' ACTION AGAINST RYDER 
FOR 1NDEMNIFICATION;WHICH ACTION WAS SEEKING 
'REIMBURSEMENT FOR IEDICAL EXPENSE PAYMENTS 
ARISIlVG OUT OF AN I N J U R Y  CAUSED BY RYDER'S 
NEGLIGENCE. 

The t r i a l  c o u r t ' s  d ismissa l  of Blue Cross '  complaint was with 

p re jud ice ,  based upon the following f ind ing :  

I I . . . t h a t  because the  insured i s  bar red  from 
recovery under the  provisions of the  Motor Vehicle 
No-Fault Law, the  insure r  i s  s imultaneously ba r -  
r ed  from any subrogat ion o r  indemnif ica t ion  r i g h t s  
by reason f o r  Sndernnity." 

The Third D i s t r i c t  Court of Appeal a f f i rmed the  d ismissa l  with 

p r e jud i ce ,  although using s l i g h t l y  d i f f e r e n t  r a t i o n a l e  from t h a t  of 

the  t r i a l  cou r t .  The Third D i s t r i c t  upheld t he  t r i a l  c o u r t ' s  f ind ing  

t h a t  the  " c o l l a t e r a l  source r u l e  (Sect ion  627,7372, F lo r i da  S t a t u t e s ) "  

precluded ". . . an i n su re r  such a s  Blue Cross from i n s t i t u t i n g  a  

claim f o r  subrogat ion aga in s t  t h e  t o r t f e a s o r  f o r  sums pa id  by the  

i n su re r  t o  t h e  insured , "  but  dec l ined  t o  deny, Blue Cross '  claim f o r  

indemnif icat ion as being i n  vi.01ation of the  " c o l l a t e r a l  source r u l e . '  

Ins tead ,  t he  Third D i s t r i c t  upheld the  t r i a l  cour t  and destroyed Blue 

Cross1 r i g h t s  by f i nd ing  t h a t :  

11 . . .Blue Cross possesses no claim f o r  indemnity aga in s t  
Ryder, n o t  because of the  c o l l a t e r a l  source r u l e ,  but  be- 
cause thecommon law of F l o r i d a  does n o t  now and has no t  
i n  the  p a s t  permit ted such a  cause of a c t i o n  [emphasis sup- 
p l i e d ]  . Blue Cross and Blue Sh ie ld  of F l o r i d a ,  Inc .  vs . 
Ryder Truck Renta l ,  I nc . ,  e t  a l . ,  472 So. 2d 1373, 1375 
(Fla.  3d DCA 1985).  

While t h e  concept of law known a s  "indemnification" has been 1 



long  and t o r t u r e d ,  i t  h a s ,  as have many a r e a s  of t h e  law, evolved 

and changed t o  mee.t t h e  needs. of a  changing s.oci.ety. A good ex- 

p l a n a t i o n  of t h e  g e n e s i s  of  t h e  concept  of  i ndemnf i ca t ion ,  as w e l l  

as i t s  changing r o l e  viz a v i z  o t h e r  l e g a l  concepts  (such a s  i n  

r e l a t i - o n  t o  c o n t r i b u t o r y  neg l igence  and n o - c o n t r i b u t i o n  r u l e s )  can 

be  found i n  Wether ington,  T o r t  Indemnity I n  F l o r i d a ,  8 F l a .  S t .  U .  

L. .Rev.  383 (.1980), among o t h e r s .  S u f f i c e  i t  t o  s ay  t h e  concept of 

i ndemni f i ca t ion  has  n o t  remained s t a t i c .  

H i s t o r i c a l l y  t h e  concept of  i ndemni f i ca t ion  w a s  ve ry  b road ,  en- 

compassing t h e  g e n e r a l  r u l e  i n  e q u i t y  t h a t  anyone r e q u i r e d  t o  pay 

because of  t h e  f a u l t  o f a n o t h c r s h o u l d  be reimbursed by t h e  one a t  

f a u l t .  The h i s t o r i c a l l y - a c c e p t e d  d e f i n i t i o n  of indemnity was extremly 

broad,  and a s  s t a t e d  by L e f l a r ,  Con t r ibu t ion  and Indemnity Between 

T o r t f e a s o r s ,  81 U .  Pa .  L. Rev. 130 (1932),  encompassed t h e  fo l lowing :  

"The i d e a  o f  indemnity i m p l i e s  a primary o r  b a s i c  l i a -  
b i l i t y  i n  one pe r son ,  though a second person  i s  a l s o  
f o r  some r eason  l i a b l e  w i t h  t h e  f i r s t ,  o r  even wi thou t  
t h e  f i r s t ,  t o  a t h i r d  person .  Discharge of  t h e  o b l i g a -  
t i o n  by t h e  second person  l e a v e s  him w i t h  a r i g h t  t o  
s e c u r e  compensation from t h e  one who, a s  between them- 
s e l v e s ,  i s  p r i m a r i l y  l i a b l e . "  

It, s-hould be n o t e d  that t h e  above d e f i n i t i o n  does n o t  r e q u i r e  any 

du ty  r u n n i n g ,  between t h e  indenmi tor  and t h e  i ndemni t t ee .  I n  f a c t ,  i t  

c l e a r l y  exc ludes  t h a t  n o t i o n .  It s imply '  says. t h a t  i f  one person  s e t t l e c  

an  ob l iga t i -on  which s.hould have been s . e t t l e d  by a n o t h e r ,  t h e  person  

s e t t l i n g  t h e  o b l i g a t i o n  l e f t  wi th .  t h e  r i g h t  t o  s e c u r e  compensation 

from t h e  o t h e r .  This  i s  a s u c c i n c t  s t a t emen t  of  Blue Cross '  c la im 



a g a i n s t  Ryder i n  t h e  t r i a l  c o u r t .  

This  broad i n t e r p r e t a t i o n  of t h e  concept  of i ndemni f i ca t ion  i s  

s t i l l  accepted  today.  A s  P r o s s e r  s a y s ,  " t h e  duty t o  indemnify w i l l  

b e  recognized i n  c a s e s  where community op in ion  would cons ide r  t h a t  

i n  j u s t i c e  t h e  r e s p o n s i b i l i t y  should r e s t  upon one r a t h e r  t han  t h e  

o t h e r . "  W .  P r o s s e r ,  The Law of T o r t s ,  S e c t i o n  51,  a t  313 ( 4 t h  ed .  

1971) .  In f a c t ,  even t h e  l e a d i n g  case  i n  F l o r i d a  and t h e  one which 

a l l  of t h e  a u t h o r i t i e s  now say has s u b s t a n t i a l l y  changed F l o r i d a ' s  

i ndemni f i ca t ion  law, c o n t a i n s  a  g e n e r a l  d e f i n i t i o n  of indemnity a s :  

" a  r i g h t  which i n u r e s  t o  one who d i s c h a r g e s  a  duty owed 
by him, b u t  which,  a s  between h imse l f  and ano the r ,  should 
have been d ischarged  by t h e  o t h e r .  " Houda i l l e  I n d u s t r i e s  
I n c .  v s .  Edwards. 374 So. 2d 490. 492 ( F l a .  1979) .  

F i n a l l y ,  i n  t h i s  i n i t i a l  d i s c u s s i o n  of t h e  h i s t o r i c a l  precedence 

of t h e  concept  of indemnity ,  i t  should be no ted  (and perhaps i t  should 

b e  cons idered  a  t r u i s m ,  a l though i t  appears  t o  have been overlooked i n  

some cases )  t h a t  i n d e m n i f i c a t i o n  began a s  a  means t o  re imburse  a  

t o t a l l y  innocent  p a r t y  from t h e  c o f f e r s  of t h e  " a t  f a u l t "  p a r t y .  I n  

f a c t ,  i f  t h e  p a r t y  seek ing  indemni f i ca t ion  was cons idered  himself  t o  

b e  a t o r t f e a s o r ,  o r  i n  any way a t  f a u l t ,  t h e  a c t i o n  f o r  i ndemni f i ca t io r  

would n o t  l i e .  It was r e q u i r e d  t h a t  t h e  one seeking  indemni f i ca t ion  

showed h imse l f  t o  b e  t o t a l l y  w i thou t  f a u l t .  This  concept changed, how- 

e v e r ,  when t h e  n o - c o n t r i b u t i o n  r u l e s  began t o  be  'imposed by t h e  con- 

t r i b u t o r y  neg l igence  r u l e s .  See Wether ington.  I n  o t h e r  words, t h e  

l a w  evolved t o  c r e a t e  c e r t a i n  excep t ions  i n  t h e  "no f a u l t "  requirements 



of the  i n d e m i f  icat i0 .n concept,  so t h a t  a  person who was only 

v i c a r i o u s l y  o r  teckr l ica l ly  l i a b l e ,  o r  who bore only an extremely 

smal l  and "passi.ve" p o r t i o n  of t h e  f a u l t ,  could secure  reimbursement 

from t h e  one a c t u a l l y  a t  f a u l t  and "ac t ive ly"  n e g l i g e n t .  But such 

changing of t h e  concept t o  b e n e f i t  t o r t f e a s o r s  d id  n o t  change t h e  

i n i t i a l  concept of b e n e f i t i n g  p a r t i e s  t o t a l l y  without f a u l t .  In- 

demnity was s t i l l  a v a i l a b l e  t o  allow an innocent p a r t y  t o  s h i f t  

h i s  e n t i r e  l o s s  t o  ano the r .  As s t a t e d  by Professor  L e f l a r :  

"Other types  of t h e  r i g h t  t o  indemnity a r e  commonly 
c a l l e d  q u a s i  c o n t r a c t u a l ,  o r  a r i s i n g  out of a  "con- 
t r a c t  implied by law.' ' .  . . The quas i  con t rac tua l  
idea  of u n j u s t  enrichment of course under l i e s  any 
holding t h a t  one who has been compelled i n  discharg-  
ing  h i s  ohm l e g a l  ob l iga t ion  t o  pay of f  a  claim which 
i n  f a i r n e s s  and good consciousness should be pa id  by an- 
o the r  can secure  reimbursement from t h a t  o ther ."  
Lef l a r  , Contr ibut ion  and Indemnity Between Tor t feasors  , 
supra ,  a t  146-47. 

Thus c l e a r l y  Blue Cross has a  c laim f o r  indemnif icat ion aga ins t  

Ryder of long-standing h i s t o r i c a l  antecedent .  It can be considered 

e i t h e r  a s  a  r i g h t  a r i s i n g  from the  common law, or  a s  a  r i g h t  a v a i l a b l e  

through e q u i t y ,  b u t  i t  i s  a  r i g h t  a v a i l a b l e  under both t h e  p a s t  and 

t h e  p resen t  common law of F lo r ida  which permit-s such  a  cause of ac t ion .  

It i s  t r u e  t h a t  today the  r i g h t  of indemnif icat ion i s  appl ied  

mostly i n  s i t u a t i o n s  involving t o r t f e a s o r s ,  but  i t  i s  n o t  exc lus ive ly  

t h e i r  province .  There a r e  b a s i c a l l y  t h r e e  methods f o r  a l l o c a t i n g  l o s s  

among those  r e s p o n s i b l e  f o r  paying claims of an i n j u r e d  p a r t y ,  those 

methods being subrogat ion ,  con t r ibu t ion  and indemnif icat ion.  The 

b a s i c  premise of Blue Cross i n  t h i s  argument i s  t h a t  i t  has been requirec 



t o  pay f o r  t h e  negl igence  of Ryder and thus i s  e n t i t l e d  t o  be 

made whole. The ques t ion  then i s  which of t h e  t h r e e  methods of 

a l l o c a t i n g  l o s s  i s  a v a i l a b l e  t o  Blue Cross.  

Concerning subrogat ion ,  both the  lower cour t  and t h e  Third 

D i s t r i c t  Court i n  t h i s  case  h e l d  t h a t  Blue Cross was no t  e n t i t l e d  

t o  subrogat ion because of t h e  opera t ion  of the  c o l l a t e r a l  source 

r u l e .  That same p r o h i b i t i o n  has now been upheld by t h e  F i r s t  

D i s t r i c t  Court of Appeal i n  the  case of Blue Cross and Blue Shield 

of F l o r i d a ,  I n c .  v s .  Timothy L .  Matthews, e t  a l . ,  473 So. 2d 831 

(F la .  1 s t  DCA 1985).  As t h i s  Court i s  aware, Blue Cross s t rong ly  

d i sagrees  wi th  such hold ing ,  and such case i s  c u r r e n t l y  before  t h i s  

Court as  a  companion t o  the  i n s t a n t  case .  However, assuming arguendo, 

t h a t  Blue Cross '  common law r i g h t  of subrogat ion has been destroyed by 

t h e c o l l a t e r a l  source s t a t u t e ,  t h e r e  must be some o t h e r  remedy a v a i l -  

a b l e  t o  Blue Cross o r  t h e  s t a t u t e  i t s e l f  i s  u n c o n s t i t u t i o n a l .  

The only two methods of a l l o c a t i n g  l o s s  remaining a r e  contr ibu-  

t i o n s  and indemnif ica t ion .  The former i s  s t r i c t l y  a  s t a t u t o r y  remedy 

a v a i l a b l e  t o  j o i n t  t o r t f e a s o r s  and t h e r e f o r e  c l e a r l y  does n o t  apply 

h e r e .  Tnus Blue Cross could no t  a v a i l  i t s e l f  of a  c laim aga ins t  Ryder 

sounding i n  c o n t r i b u t i o n .  

That b r i n g s  us t o  t h e  bottom l i n e .  The only remedy l e f t  f o r  

Blue Cross i s  an a c t i o n  i n  indemnif icat ion a g a i n s t  Ryder. I f  t h e  

c o l l a t e r a l  source  s t a t u t e  i s  t o  remain c o n s t i t u t i o n a l  as  app l i ed  t o  

Blue Cros.s, then  Blue Cross n e c e s s a r i l y  must have a  r i g h t  of indem- 

n i f i c a t i o n  a g a i n s t  Ryder. Contrary t o  the  holding of t h e  Third D i s t r i c t  



Court of Appeal below, Blue Cross r e spec t fu l ly  submits t ha t  

such r i g h t  does- e x i s t .  

"PRE-TORT DUTY" 

Both common law and equity allow a t o t a l l y  innocent party 

who discharges the  ob l iga t ion  of another t o  secure compensation 

from t h a t  o t h e r .  There i s  no requirement of any p re - to r t  duty 

between them, and there  i s  no requirement of v ica r ious ,  construc- 

t i v e ,  de r iva t ive  or technical  l i a b i l i t y .  The cause of ac t ion 

e x i s t s ,  and Blue Cross should be allowed t o  take advantage of 

i t .  

Nevertheless,  the Third D i s t r i c t  Court of Appeal, i n  deny- 

ing  Blue Cr0s.s ' claim for  indemnification, r e l i e d  upon Houdaille, 

supra,  i n  f ind ing  t h a t  Blue Cross had no "specia l  re la t ionship"  

with. Ryder and t h a t  there  was no p r e - t o r t  duty between Blue Cross 

and Ryder. Such r e l i ance  was i n  e r r o r ,  a s  t h i s  i s  a mistaken 

i n t e r p r e t a t i o n  of Roudaille . 
H ~ u d a i l l e  was no t  - a case involving one t o t a l l y  innocent party 

attempting t o  secure indemnification from a t o r t f e a s o r  who was 

t o t a l l y  a t  f a u l t .  Ins tead,  Houdaille involved two t o r t f e a s o r s ,  

one of whom was seeking indemnification from the  o ther .  I n  such 

a s i t u a t i o n  t h e  law over the  l a s t  century o r  so  had b u i l t  up cer- 

t a i n  exceptions t o  t he  general  r u l e  which excluded such an ac t ion ,  

t he  exceptions allowing an indemnification claim i f  the  t o r t f ea so r  

seeking indemnificat ion had been only "passively" negligent  or  

was only "vicariously" o r  technically" l i a b l e ,  as  long as the  



p a r t y  a g a i n s t  whom indemnif ica t ion  was sought was t h e  one w5o 

was a c t i v e l y  n e g l i g e n t .  A l l  of  the  except ions  (which, aga in  

were h i s t o r i c a l l y  designed t o  g e t  around t h e  no-con t r ibu t ion  

r u l e )  even tua l ly  would bottom on t h e  premise t h a t  t h e r e  had t o  

have been some p r e - t o r t  duty  between t h e  two p a r t i e s  l i t i g a t i n g ,  

the  indemni f i ca t ion .  Th i s  r u l e  meant t h a t  t h e r e  only  had t o  be 

such a  p r e - t o r t  duty  between t o r t f e a s o r s ;  t h e r e  i s  no such cor-  

responding r u l e  p e r t a i n i n g  t o  one who i s  t o t a l l y  wi thout  f a u l t  

seeking indemni f i ca t ion  from the  a c t i v e  t o r t f e a s o r .  The opinion 

of the  Third D i s t r i c t  Court below i n  t h i s  case  r e l i e s  upon the  

Wetherington a r t i c l e  f o r  i t s  f i n d i n g  t h a t  t h e r e  had t o  be some 

p r e - t o r t  duty .  However, i t  i s  c l e a r  Lrom reading  Wetherington 

and the  o t h e r  a u t h o r i t i e s  t h a t  the  p r e - t o r t  duty  i s  only necessary 

among o r  between t o r t f e a s o r s ,  b u t  nowhere i s  t h i s  duty  imposed 

upon a  n o n - t o r t f e a s o r  o r  a  t o t a l l y  innocent p a r t y  such as Blue 

Cross i n  t h t s  c a s e .  The Third D i s t r i c t  has simply a p p l i e d  an 

except ion t o  a c a s e  c a l l i n g  f o r  t h e  genera l  r u l e  and came up 

wi th  an erroneous dec i s ion .  

There i s  no n e c e s s i t y  f o r  a p r e - t o r t  duty t o  e x i s t  between 

Ryder and Blue Cross  i n  order  t o  uphold Blue Cross ' indemnif i -  

c a t i o n  clafm i n  this case ,  a s  i t  appears t h a t  e q u i t y  must cons t rue  

such a  duty t o  e x i s t .  Both.had s e p a r a t e  d u t i e s  t o  Xrs. Montesino, 

b u t  both d u t i e s  were in te r twined  one w i t h  t h e  o t h e r .  A t  t h e  i n s t a n t  

of the  damage t o  M r s .  Montesino, Ryder became p r i m a r i l y  l i a b l e  t o  

Mrs. Montesino and Blue Cross became secondar i ly  l i a b l e  t o  h e r .  



Blue Cross,  i n  t h e  d ischarge  of i ts c o n t r a c t u a l  duty ,  assumed 

the  duty of Ryder i n  t h i s  regard .  The p r e - t o r t  duty between 

Ryder and Blue Cross was c l e a r  and f o r e s e e a b l e .  I n  t h i s  day 

and age of ex tens ive  automobile insurance  and h e a l t h  insurance ,  

Ryder can never  be  heard  t o  say i t  was n o t  fo reseeab le  t h a t  i t s  

negligence would cause such a  l o s s  t o  Blue Cross.  

"SPECIAL RELATIONSHIP" 

Regarding t h e  Third D i s t r i c t  Cour t ' s  content ion  t h a t  t h e r e  

had t o  be a  " s p e c i a l  r e l a t i o n s h i p "  between t h e  p a r t i e s  involved 

i n  the  indemnif ica t ion  a c t i o n ,  the  cour t  p u l l e d  t h a t  wording from 

t h i s  c o u r t ' s  dec i s ion  i n  Houdaille where, when t a l k i n g  about the  

concept of indemnity,  t h i s  c o u r t  says t h a t :  

"It s h i f t s  t h e  e n t i r e  l o s s  from one who, a l though 
without  a c t i v e  negl igence o r  f a u l t ,  has  been o b l i -  
gated t o  pay, because of some v i c a r i o u s ,  c o n s t r u c t i v e ,  
d e r i v a t i v e ,  o r  t e c h n i c a l  l i a b i l i t y ,  t o  another  who 
shouid bear  t h e  c o s t s  because i t  was t h e  l a t t e r ' s  
wrongdoing f o r  which the  former i s  h e l d  l i a b l e .  See 
Mims Crane S e r v i c e ,  Inc  . vs . Ins  l ey  Manufacturing 

P2  26 No. 2d 836 (F la .  2nd DCA 1969 ;  Westin house 
E e c t r i c  Corp. v s .  J .  C .  Penney Co., 166 So -7dir- 
(F la .  1 s t  DCA 1964) ." Houdial le ,  supra ,  page 493. 

From t h a t  language t h e  Third D i s t r i c t  Court of Appeal mistakenly 

concluded t h a t  t h e r e  must e x i s t  a  " s p e c i a l  r e l a t i o n s h i p "  between t h e  

p a r t i e s  i n  t h e  indemnif ica t ion  a c t i o n  whereby the  p a r t y  seeking i n -  

demnity must be e i t h e r  v i c a r i o u s l y ,  c o n s t r u c t i v e l y  o r  r echn ica l ly  

l i a b l e  f o r  t h e  wrongful a c t s  of the  p a r t y  a g a i n s t  t h e  t o r t f e a s o r .  

Even i f  t h i s  c o u r t  determines t h a t  a  s p e c i a l  r e l a t i o n s h i p  i s  r e -  

qui red ,  Blue Cross submits t h a t  such a  r e l a t i o n s h i p  e x i s t s  and can 

be e a s i l y  demonstrated. 



Blue Cr0s.s; had a  c o n t r a c t  of insurance  wi th  i t s  insu red ,  

by which Blue Cross agreed t o  pay medical b i l l s  sus ta ined  by 

t h e  ins.ured f o r ,  .among o t h e r  reasons ,  a c c i d e n t s .  Thus Blue 

Cross c l e a r l y  had a c o n t r a c t u a l  r e l a t i o n s h i p  and r e s p o n s i b i l i t y  

t o  i ts insured .  I n  e f f e c t ,  Blue Cross had en te red  i n t o  an agree-  

ment of c o n t r a c t u a l  indemnif ica t ion  wi th  i t s  insured ,  agreeing t o  

pay the  insured  for.medica1 expenses a r i s i n g  ou t  of an acc iden t .  

However, t h e  Blue Cross insurance p o l i c y  was n o t  the  only 

p r o t e c t i o n  a v a i l a b l e  t o  Ada Montesino. I f  she were i n j u r e d  by 

t h e  negl igence of a  t h i r d  person, she c l e a r l y  has a  r i g h t  f o r  

r e s t i t u t i o n  a g a i n s t  the  p a r t y  i n j u r i n g  h e r .  I n  o the r  words, 

she h e r s e l f  can seek indemnif icat ion a g a i n s t  t h e  t o r t f e a s o r .  

But being a  prudent  person i n  today ' s  modern s o c i e t y ,  and knowing 

t h a t  she d id  n o t  want t o  wa i t  f o r  medical t rea tment  o r  f o r  pa-yrnent 

of  medical b i l l s  whi le  she l i t i g a t e d  wi th  the  t o r t f e a s o r ,  she 

e a r l i e r  secured  h e a l t h  insurance through Blue Cross. I n  e f f e c t  

she was saying  t o  Blue Cross,  "You t a k e  on t h e  duty owed t o  me 

by t h a t  person who might i n j u r e  me, and you f i g h t  t h e  b a t t l e  f o r  

r e s t i t u t i o n  l a t e r .  I d o n ' t  want any p a r t  of it". 

Thus Ada Montesino was the  b e n e f i c i a r y  of d u t i e s  and respon- 

s i b i l i t i e s  f lowing from two separa te  e n t i t i e s .  The f i r s t  was the  

insurance coverage from Blue Cross, and the  second was Ryder's 

duty n o t  t o  a c t  n e g l i g e n t l y .  When Ryder breached i t s  duty,  those  

i n j u r i e s  t o  Ada Montesino immediately caused Blue Cross t o  have 

t o  respond f o r  medical expenses. Thus a t  t h e  i n s t a n t  of t h e  



. i n f l i c t i o n  of i n j u r y ,  Blue Cross became v i c a r i o u s l y  respons ib le  

f o r  Ryder' s. ob-l igat ion t o  make Mrs. Montesino whole. There can 

be no g r e a t e r  " s p e c i a l  r e l a t i o n s h i p "  a t  l a w .  

The Thi rd  D i s t r i c t  Court c i t e d  s e v e r a l  cases  f o r  t h e  prop- 

o s i t i o n  t h a t  t h e r e  had t o  be some type  of p re -ex i s t ing  l e g a l  

' ' spec ia l  r e l a t i o n s h i p "  i n  o rde r  f o r  Blue Cross t o  have a  claim 

a g a i n s t  Ryder. - See, - e .  g., A t l a n t i c  Coast Development Corp. v s .  

Napolean S t e e l  Contractors- ,  I n c . ,  385 So. (F la .  3d DCA 

1980) ; American Home Assurance Co. v s .  Ci ty of Opa Locka, 368 

So. 2d 416 ( F l a .  3d DCA 1979); Pender v s .  S k i l l c r a f t  I n d u s t r i e s ,  

Inc . , s o .  (F la .  4 t h  DCA 1978);  O l i n ' s  Rent-A-Car System, 

I n c . ,  v s .  Royal Cont inenta l  H o t e l s ,  I n c . ,  187 So. 2d 349 (Fla .  

DCA) ; Westinghouse E l e c t r i c  Corp. vs .  J. C .  Penney Co., 

So. 2d 211 (F la .  1 s t  DCA 1964) ; and Fincher Motor Sa les ,  Inc .  v s .  

Larkin,  156 s o .  2d 672 ( F l a .  3d DCA 1963). A l l  of these  cases d id  

i n  f a c t  involve  some type  of v i c a r i o u s ,  d e r i v a t i v e ,  cons t ruc t ive  

o r  t e c h n i c a l  l i a b i l i t y ,  bu t  i t  must be remembered t h a t ,  f o r  va r ious  

r easons ,  a l l  of t h e  p a r t i e s  seeking indemnif icat ion i n  those cases  

were l i a b l e  t o  some degree o r  o t h e r  i n  t o r t .  Again, such i s  no t  - 

t h e  case w i t h  Blue Cross i n  t h i s  i n s t a n t  case .  There does no t  have 

t o  be some type  of implied c o n t r a c t u a l  r e l a t i o n s h i p  between Blue 

Cross and Ryder; i n s t e a d ,  t h e r e  only needs t o  be a t  most a  duty 

between them which i s  implied a t  law, which duty c l e a r l y  e x i s t s .  

A s  an  analogy, . . . assume a f a t h e r  and son a r e  walking along 

a  s idewalk,  bother ing  no one. Assume f u r t h e r  t h a t  another man, 

without  provocat ion,  walks up t o  t h e  son and s t r i k e s  him i n  the  

f a c e ,  causing t h e  l o s s  of s e v e r a l  t e e t h .  Although t h e r e  i s  no 



. p r e - t o r t  du ty  o r  " s p e c i a l  r e l a t i o n s h i p "  i n  e x i s t e n c e  between 

t h e  f a t h e r  and t h e  t h i r d  p a r t y  who s t r i k e s  t h e  son ,  neve r the -  

l e s s  i t  would b e  l u d i c r o u s  t o  say t h a t  t h e  f a t h e r  d i d  n o t  have 

a  r i g h t  o f  a c t i o n  a g a i n s t  t h a t  o t h e r  person  f o r  reimbursement 

of medica l  and d e n t a l  b i l l s  which t h e  f a t h e r  was r e q u i r e d  t o  

pay on b e h a l f  of his son.  

The bot tom l i n e  i s  t h a t  Blue Cross has  been r e q u i r e d  t o  pay 

f o r  damages caused by t h e  neg l igence  of  Ryder and under  t h e  com- 

mon law and i n  e q u i t y  should  be  e n t i t l e d  t o  i n d e m n i f i c a t i o n  t o  

r ecove r  t h o s e  sums. Blue Cross '  c o n t r a c t  r e q u i r e s  i t  t o  s t a n d  i n  

t h e  s t e a d  o f  Ryder and immediately pay t o  Ada Montesino t h e  dam- 

agescaused by Ryder ' s  n e g l i g e n c e .  Blue Cross t hus  becomes v i c a r -  

i o u s l y  l i a b l e  f o r  t h e  neg l igence  of Ryder, and i t s  duty  t o  do so  

i s  c l e a r l y  f o r e s e e a b l e  by Ryder. Thus a l l  t e s t s  n e c e s s a r y  t o  a l low 

an a c t i o n  i n  i n d e m n i f i c a t i o n  f i l e d  by one who i s  t o t a l l y  w i thou t  

f a u l t  (as opposed t o  one who i s  t e c h n i c a l l y  a t  f a u l t )  have been met ,  

and Blue Cross '  cause  of a c t i o n  was e r roneous ly  and p r e j u d i c a l l y  

d i smis sed  w i t h  p r e j u d i c e .  



11. THE LOWER COURT'S USE OF THE COLLATERAL SOURCE 
RULE (Section 627.7372) TO DESTROY THE COMMON 
LAW SUBROGATION AND INDEMNIFICATION RIGHTS OF 
BLUE CROSS AGAINST RYDER IS UNCONSTITUTIONAL AS 
APPLIED TO BLUE CROSS AS SUCH ABOLISHES BLUE 
CROSS' RIGHTS WITHOUT SUBSTITUTING A REMEDY 
THEREFORE. 

The Third District Court of Appeal upheld the trial court's 

dismissal of Blue cross' claims for subrogation and indemnification 

against Ryder. The trial court based its dismissal with prejudice 

on the collateral source rule. The Third District Court's affirmance 

is a specific ruling that the dismissal of the subrogation action 

below was proper. 

The opinion of the Third District Court never reached the issue 

of whether or not the collateral source rule 'estroyed Blue Cross' 

claim for indemnification against Ryder, as the Third District Court 

instead held that Blue Cross never had a right of indemnification, 

and thus a non-existant right could not be effected by the statute. 

However, as set forth above, it is the position of Blue Cross that 

it does have a valid claim for indemnification against Ryder. If this 

court agrees, then all it needs to do is reverse the opinion of the 

Third District Court of Appeal and remand the matter for trial on the 

indemnification claim. If instead this court does not agree, but feels 

that the only remedy Blue Cross ever had at common law was subrogation, 

then the court's application of the collateral source statute has 

destroyed Blue Cross' subrogation right without substituting a remedy 

therefore and such destruction of a pre-existing right is unconstitu- 

tional. And finally, if instead this court feels Blue Cross had both 

a subrogation and an indemnification right, but that both rights are 



destroyed by t he  c o l l a t e r a l  source s t a t u t e ,  then once again such 

des t ruc t ion  of r i g h t s -  i s  uncons t i tu t iona l  a s  no remedy has been 

s u b s t i t u t e d  . the re fore .  This agre.ement w i l l  assume t h e  worst-  

case s cena r io .  

The law of F lo r ida  i s  c l e a r  concerning a  den i a l  of access 

t o  the  cour t s  guaranteed by A r t i c l e  I ,  Sect ion  21, F lo r ida  Con- 

s t i t u t i o n .  This Court i n  Kluger vs.  White, 281 So. 2d 1 (F la .  

1973) s t a t e d  t h a t :  

"Where a  r i g h t  of access t o  t he  cour t s  f o r  a  par-  
t i c u l a r  i n j u r y  has been provided by . . . the  corn- 
mon law of t h e  s t a t e  . . . ,  the  l e g i s l a t u r e  i s  
without  the  power t o  abo l i sh  such a  r i g h t  without 
providing a  reasonable a l t e r n a t i v e  t o  p ro t ec t  the  
r i g h t s  of the  people of the s t a t e  t o  redress  f o r  
i n j u r i e s ,  unless  the  l e g i s l a t u r e  can show an over- 
powering pub l i c  necess i ty  f o r  t he  abolishment of 
such r i g h t . "  281 So. 2d a t  4 .  

As s t a t e d  i n  t h e  preceding argument, a  common law r i g h t  t o  

indemnificat ion has long ex i s t ed ,  and Blue Cross i s  e n t i t l e d  t o  

t h a t  r i g h t .  Fur the r ,  although not  mentioned i n  t h e  argument above, 

i t  i s  c l e a r  t h a t  a  common law r i g h t  t o  subrogation has long ex- 

i s  t ed .  S t a t e  Farm Mutual Automobile Insurance Company vs . Robbins , 

237 So. 2d 208 (F la .  4 th  DCA 1970); Morgan vs .  General Insurance 

Company of America, 181 So. 2d 175 (Fla .  1st DCA 1966) ; Rebozo 

v s .  Royal Indemnity Company, 369 So. 2d 644 (Fla. 3rd DCA 1979) ; 

A t l a n t i c  Coas t l ine  Railways v s .  Campbell, 139 So. 886 (F la .  

Blue Cross of F lo r ida ,  I nc .  v s .  O'Donnell, 230 So. 2d 706 (Fla .  

3d DCA 1970) ; DeCespedes vs .' Prudence Nut. Cas. Co. , 193 So. 2d 

224 (F la .  3d DCA 1966),  a f f d .  202 So. 2d 561 (Fla .  1967); 



Rodriguez vs.. T r a v e l l e r s  I n s .  Co., 367 So. 2d 687 ( F l a .  3d DCA 

1.9691, a f f d .  387 So. 2d 341 @ l a .  1980);  and Ecke'rd v s .  G6vernment 

Employees I n s .  Co., 334 So. 2d 119  ( F l a .  3d DCA 1976) .Thus Blue 

Cross ,  p r i o r  t o  t h e  pas sage  of t h e  c o l l a t e r a l  sou rce  s t a t u t e ,  was 

e n t i t l e d  t o  reimbursement from a t o r t f e a s o r  under t h e  t h e o r y  of  

sub roga t ion  o r  under  t h e  t heo ry  of  i n d e m n i f i c a t i o n ,  o r  bo th .  Thus 

i f  t hose  r i g h t s  have been a b o l i s h e d  by t h e  c o l l a t e r a l  s o u r c e  

s t a t u t e ,  t h e n  e i t h e r  a  r ea sonab le  a l t e r n a t i v e  t o  p r o t e c t  t h o s e  

same r i g h t s  must have been provided f o r ,  o r  t h e  l e g i s l a t u r e  must 

have shown an  overpowering p u b l i c  n e c e s s i t y  f o r  t h e  abol ishment  

of t hose  r i g h t s .  A s  n e i t h e r  occu r red ,  t hen  t h e  a p p l i c a t i o n  of 

t h e  c o l l a t e r a l  sou rce  s t a t u t e  t o  d e s t r o y  Blue Cross '  r i g h t s  i s  

u n c o n s t i t u t i o n a l  a s  a  v i o l a t i o n  of A r t i c l e  I ,  S e c t i o n  21, F l o r i d a  

C o n s t i t u t i o n .  

I n  o r d e r  t o  avoid  a f i n d i n g  t h a t  t h e  a p p l i c a t i o n  of t h e  s t a t u t e  

t o  Blue Cross  i s  u n c o n s t i t u t i o n a l ,  i t  s h o u l d  be remembered t h a t  t h e  

c o l l a t e r a l  sou rce  s t a t u t e  does  n o t  by i t s  expres s  terms p r o h i b i t  an  

a c t i o n  by a subrogee o r  an indemnitee .  I n s t e a d  it  simply p r o h i b i t s  

a double r ecove ry  by t h e  i n j u r e d  p a r t y  h i m s e l f .  I n  f a c t ,  t h e  c o l -  

l a t e r a l  s o u r c e  s t a t u t e  i n  no way p r o h i b i t s  t h e  i n j u r e d  p a r t y ' s  ac -  

t ion a g a i n s t  t h e  t o r t f e a s o r  f o r  a l l  medica l  b i l l s  i n c u r r e d  a s  a r e s u l t  

o f  t h e  t o r t f e a s o r ' s  neg l igence ;  even i f  t h e  i n j u r e d  p a r t y  has  h e a l t h  

i n s u r a n c e ,  t h e  i n j u r e d  p a r t y  cou ld  d e c l i n e  t o  accep t  b e n e f i t s  under  

i n s u r a n c e  and i n s t e a d  seek  compensation d i r e c t l y  from t h e  t o r t f e a s o r .  

Thus t h e  s t a t u t e  p rec ludes  on ly  a double  recovery  by t h e  i n j u r e d  



p a r t y ;  i t  should n o t  be u t i l i z e d  t o  prec lude  recovery under t h e  

theories .  of e i t h e r  subrogat lon o r  indemnifcat ion on t h e  p a r t  of 

an insurance.  company who p a i d  t h e  i n j u r e d  p a r t y ' s  medical expenses. 

It i s  c l e a r  t h a t  nowhere ' in  t h e  c o l l a t e r a l  source  s t a t u t e  

(nor elsewhere i n  t h e  F l o r i d a  Automobile Reparat ions Act) d id  

t h e  l e g i s l a t u r e  provide  an a l t e r n a t i v e  method by which Blue Cross 

could be reimbursed,  i f  t h e  c o l l a t e r a l  source  s t a t u t e  precluded 

claims i n  subroga t ion  and indemnif ica t ion .  Thus Sec t ion  627.7372 

c l e a r l y  f a i l s  t h e  f i r s t  p a r t  of the  Kluger v s .  White t e s t  r e l a t i n g  

t o  p rov i s ion  of a  reasonable  a l t e r n a t i v e .  

Thus t h e  n e x t  ques t ion  i s  d id  t h e  l e g i s l a t u r e  show an over- 

powering p u b l i c  n e c e s s i t y  f o r  t h e  abolishment of such r i g h t s  and 

no a l t e r n a t i v e  method o f  meeting such p u b l i c  n e c e s s i t y  can be shown? 

Blue Cross t h i n k s  n o t .  There i s  abso lu te ly  no evidence i n  t h i s  

record  showing any n e c e s s i t y  nuch l e s s  an overpowering one f o r  

a b o l i s h i n g  such r i g h t .  Indeed, a s  t h e  F i f t h  Dis t r i c t  Court .of 

Appeal noted  i n  P r i n c e  v s .  American Indemnity Company, 431 So. 2d 

270 (F la .  5 t h  DCA 1983): 

" W e  must admit t o  d i f f i c u l t y  i n  understanding 
t h e  economic o r  s o c i a l  purpose of t h e  c o l l a t e r a l  
source r u l e .  I n  circumstances such a s  t h e s e ,  
t h e  t o r t f e a s o r L s  insurance  c a r r i e r  escapes l i a b i l -  
i t y ,  and t h e  i n j u r e d  p a r t y ' s  c a r r i e r  pays.  Even 
more incomprehensible would be t h e  case  where t h e  
h e a l t h  o r  medical  p o l i c y  had no connect ion whatever 
w i t h  t h e  automobile coverage. " 

I d . ,  a t  272. 

The most important  case  cons t ru ing  t h e  c o l l a t e r a l  source s t a t u t e  

i s  Purdy v s .  Gulf Breeze E n t e r p r i s e s ,  I n c . ,  403 So. 2d 1325 (Fla.  



1981), i n  which t h i s  court upheld the cons t i tu t iona l i ty  of 

Section 627.7372. Unlike the ins tan t  case,  the appellant  i n  

Purdy attacked the ' s t a tu te  on the basis t h a t  i t  precluded 

appel lan t ' s  r i g h t  t o  recover medical expenses from the t o r t -  

feasor and denied appe l l an t ' s  r igh t  of access to  the courts .  

This court did  not uphold the cons t i tu t iona l i ty  of the 

c o l l a t e r a l  source s t a t u t e  on the basis of any "reasonable 

a l ternat ive"  nor any overpowering public necess i ty ,"  but in-  

stead found t h a t  the injured party never had any "previous 

r i g h t  of access t o  the courts" 'once the benef i t s  had been paid 

by the c o l l a t e r a l  source. Moreover, the court s t a t ed  that  the 

s t a t u t e  "merely preventcs) injured p l a i n t i f f s  from recovering 

monies which, equitably speaking, belong t o  t h e i r  insurers .  

[emphasis supplied] ." Id ,  a t  1329. It i s ,  therefore ,  c lear  tha t  

heal th  ins.urers a re  e n t i t l e d  t o  recover monies which they have paid 

because of the  wrongful a c t s  of another. I f  627.7372 i s  interpreted 

so as t o  deny Blue Cross' r igh t  to  recover i t s  payments, then the 

s t a t u t e  i s  imconstitutional as i t  is applied Blue Cross and other 

s imilar ly  s i tua ted  heal th  insurance c a r r i e r s .  

I f  the logic  of the Third Dis t r i c t  Court of Appeal i s  a l -  

lowed t o  s tand,  then Blue Cross. and a l l  s imi la r ly  s i tua ted  heal th  

insurers- a re  caught s i tua t ion .  The r igh t  of subro- 

gation o r  indemnification only a r i ses  when an insurer  makes payment 

f o r  the loss incurred. National Surety Corporation vs .  Bimonte, 

143 So. 2d 709 (Fla.  3d DCA 1962). If  Blue Cross makes a payment 



under i t s .  c o n t r a c t  of insurance t o  i t s  i n j u r e d  subsc r ibe r ,  then 

according t o  t h e  l o g i c  of th.e. Third D i s t r i c t  Court of Appeal 

t h a t  very a c t  of payment des t roys  Blue Cross '  r i g h t  of a c t i o n  by 

p r o h i b i t i n g  i t s  r i g h t  of recovery of those  damages from t h e  

t o r t f e a s o r .  The r e s u l t ,  which Blue Cross submits was n o t  in -  

tended by t h e  l e g i s l a t u r e ,  i s  t h a t  Blue Cross and thus i t s  

po l i cy  h o l d e r s  a r e  underwri t ing a  p o r t i o n  of automobile l i a b i l i t y  

insurance .  This r e s u l t ,  however, only occurs  i f  Blue Cross i s  

denied i t s  r i g h t s  t o  recover  a g a i n s t  t h e  t o r t f e a s o r ' s  insurance 

c a r r i e r .  C e r t a i n l y  t h e  l e g i s l a t u r e  cannot be held t o  have in -  

tended such u n j u s t  and i l l o g i c a l  r e s u l t s .  



'CONCLUSION 

Thus s i n c e  t h e  l e g i s l a t u r e  d id  n o t  provide a  reasonable 

a l t e r n a t i v e ,  and s i nce  the  l e g i s l a t u r e  d i d  n o t  show an over- 

powering p u b l i c  n e c e s s i t y  f o r  the  abolishment of t h e  r i g h t s ,  i t  

must be t h a t  t he  l e g i s l a t u r e  d id  not  in tend  f o r  t h e  s t a t u t e  t o  

des t roy  subrogat ion  indemnif icat ion r i g h t s  of h e a l t h  i n su re r s  

such a s  Blue Cross.  Ins tead ,  the  l e g i s l a t u r e  intended only t o  

avoid l awsu i t s  by and among auto insurance c a r r i e r s ,  and t o  pre-  

venE double r e cove r i e s  by in jured  p l a i n t i f f s .  I t  i s  contended 

hereLn t h a t  such was the  l e g i s l a t u r e  ' s  t r u e  i n t e n t ,  and the  

c o l l a t e r a l  source  s t a t u t e  should be so  i n t e r p r e t e d .  Otherwise, 

i t  n e c e s s a r i l y  f a i l s  the t e s t  of c o n s t i t u t i o n a l i t y .  

Las t ly ,  a f i n a l  d i s t i n c t i o n  should be made. Blue Cross i s  

no t  - asking t h i s  cou r t  t o  allow i t  an a c t i o n  a g a i n s t  i t s  own 

subscr iber  subrogat ion ,  a s  c le .ar ly  any such a c t i o n  aga ins t  i t s  

own subsc r ibe r  i s  precluded because t h e  subsc r i be r  has been pre- 
p 

cluded from recover ing  from the t o r t f e a s o r  pursuant  o t  the c o l l a t e r a l  

source s t a t u t e .  But subrogation i s  n o t  l im i t ed  t o  a  claim aga in s t  

the insured ;  s.ubrogation includes a  claim aga in s t  t h e  t o r t f e a s o r  

through and i n  t he  name of the  subsc r i be r .  

Unless t h i s  cou r t  au thor izes  continued subrogat ion and/or 

indemnif ica t ion  a c t f o n s : b y  the heal th .  insurance companies aga ins t  

the  automobile acc iden t  t o r t f e a s o r s  and t h e i r  automobile insur -  

ance compani.es , then t he  c o l l a t e r a l  source s t a t u t e  i s  uncons t i t u -  

t i o n a l  a s  app l i ed  t o  such h e a l t h  insurance companies. Thus, i n  



order  t o  avoid  a  r u l i n g  causing the  s t a t u t e  t o  be uncons t i tu -  

t i o n a l ,  t h i s  c o u r t  should over ru le  t h e  Third District Court of 

Appeal with-  i n s t r u c t i o n s  t h a t  t h e  caus-e 'be 'remanded t o  t h e  t r i a l  

cour t  f o r  f u r t h e r  proceedings inc lud ing  t r i a l  of t h e  indemnifi-  

c a t i o n  act i -on a g a i n s t  Ryder . 

Respect fu l ly  submit ted,  

MILTON R. ADKINS, P. . A .  
At torneys f o r  P e t i t i o n e r  
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Coral GaElesfl-C 33134 
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