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INTRODUCTION 

T h i s  b r i e f  i s  f i l e d  on b e h a l f  o f  Responden t ,  C o n c r e t e  

Equipment ,  I n c . ,  one  o f  t h e  D e f e n d a n t s  i n  t h e  t r i a l  c o u r t  and  an  

a p p e l l e e  b e f o r e  t h e  T h i r d  D i s t r i c t  C o u r t  o f  Appea l .  

STATEMENT OF THE CASE 

T h i s  c a s e  o r i g i n a t e d  o u t  o f  t h e  t r i a l  j u d g e ' s  o r d e r  

d i s m i s s i n g ,  a s  t o  a l l  d e f e n d a n t s ,  B lue  C r o s s  and  Blue S h i e l d  o f  

F l o r i d a ' s  Amended Compla in t  ( R .  1 - 5 ) .  

STATEMENT OF THE FACTS 

P e t i t i o n e r  Blue  C r o s s  and  B lue  S h i e l d ' s  Amended 

Compla in t  a l l e g e d  t h a t  on o r  a b o u t  November 25,  1980,  a n  

a u t o m o b i l e  c o l l i s i o n  o c c u r r e d  i n v o l v i n g  a  C i t y  o f  Miami 

s a n i t a t i o n  t r u c k  d r i v e n  by Herman Johnson ,  and  a  R i n k e r  M a t e r i a l s  

C o r p o r a t i o n  c o n c r e t e  t r u c k  d r i v e n  by O r i e n t e  U r q u i o l a  and  

m a n u f a c t u r e d  and  d i s t r i b u t e d  by Four  Wheel D r i v e  Auto Company, 

I n c .  and  d i s t r i b u t e d  t o  R i n k e r  by  t h i s  Respondent ,  C o n c r e t e  

Equipment ,  I n c .  R a f a e l  A l f o n s o ,  Jr . ,  who was i n j u r e d  i n  t h a t  

a c c i d e n t ,  was P e t i t i o n e r  Blue C r o s s  and  Blue S h i e l d ' s  i n s u r e d  

u n d e r  a  c o n t r a c t  o f  Group H e a l t h  I n s u r a n c e  ( R .  1 - 5 ) .  

A l f o n s o  s u e d  t h e  C i t y ,  Four  Wheel D r i v e  Auto Company, 

I n c . ,  Johnson ,  R i n k e r ,  U r q u i o l a ,  and  C o n c r e t e  Equipment ,  I n c .  

P u r s u a n t  t o  i t s  i n s u r a n c e  c o n t r a c t ,  P e t i t i o n e r  Blue C r o s s  and  



Blue S h i e l d  made m e d i c a l  payments  f o r  A l f o n s o ' s  i n j u r i e s  i n  t h e  

amount o f  $117,872.96  ( R .  3 ) .  

I n  t h e  i n s t a n t  a c t i o n ,  Blue C r o s s  and  Blue  S h i e l d  s u e d  

t h e  C i t y ,  t h e  c i t y ' s  d r i v e r ,  Johnson ,  R i n k e r ,  R i n k e r ' s  d r i v e r ,  

U r q u i o l a ,  Four  Wheel D r i v e ,  and  C o n c r e t e  Equipment ,  I n c .  unde r  

two t h e o r i e s  o f  r e c o v e r y :  (1) I n d e m n i f i c a t i o n  b a s e d  on t h e  

m e d i c a l  payments  r e q u i r e d  unde r  a p p e l l a n t ' s  c o n t r a c t  o f  Group 

H e a l t h  I n s u r a n c e ;  and  ( 2 )  S u b r o g a t i o n  b a s e d  on S e c t i o n  X V I I  i n  

i t s  i n s u r a n c e  p o l i c y  which a l l o w e d  Blue  C r o s s  t o  b e  s u b r o g a t e d  t o  

a l l  r i g h t s  of  r e c o v e r y  t h a t  A l fonso  h a d  a g a i n s t  any o t h e r  p e r s o n  

o r  o r g a n i z a t i o n  ( R . l - 5 ) .  

Upon Motions t o  D i s m i s s  made by a l l  d e f e n d a n t s ,  t h e  

t r i a l  judge  d i s m i s s e d  t h e  Amended Compla in t ,  r e l y i n g  on Blue  

C r o s s  and  Blue  S h i e l d  v .  Ryder Truck  R e n t a l ,  I n c . ,  472 So.2d 1373 

( F l a .  3d DCA 1985)  ( R .  1 5 ) .  

P e t i t i o n e r  Blue  C r o s s  and  Blue  S h i e l d  o f  F l o r i d a  

t h e r e a f t e r  t o o k  an  a p p e a l  t o  t h e  D i s t r i c t  C o u r t  o f  Appeal ,  T h i r d  

D i s t r i c t ,  which a f f i r m e d  t h e  t r i a l  c o u r t ' s  r u l i n g  on t h e  

a u t h o r i t y  o f  Ryder ,  s u p r a .  

P e t i t i o n e r  now t a k e s  t h i s  a p p e a l  from t h a t  r u l i n g .  



TORT REFORM AND INSURANCE ACT OF 1986 

I n  Ryder ,  Responden t s  a d d r e s s  t h e  l e g i s l a t i v e  i n t e n t  t o  

s h i f t  t h e  b u r d e n  of  p a y i n g  m e d i c a l  c a r e  c o s t s  away f rom t h e  

a u t o m o b i l e  l i a b i l i t y  i n s u r e r  a n d  t o  a  c o l l a t e r a l  s o u r c e  s u c h  a s  a  

h e a l t h  c a r e  p r o v i d e r  i n  c o n n e c t i o n  w i t h  Blue C r o s s '  c l a i m s  o f  

i n e q u i t y  ( R e s p o n d e n t s '  B r i e f  i n  Ryder ,  9-10, 1 4 - 1 6 ) .  

These  c o n c e r n s  now have  been  a d d r e s s e d  by t h e  

l e g i s l a t u r e .  P u r s u a n t  t o  F l a .  S t a t .  s768 .76  e n a c t e d  a s  p a r t  o f  

t h e  T o r t  Reform a n d  I n s u r a n c e  A c t  o f  1986 ,  payments  by H e a l t h  

C a r e  P r o v i d e r s ,  s u c h  a s  Blue C r o s s ,  a r e  i n c l u d e d  i n  t h e  

d e f i n i t i o n  o f  c o l l a t e r a l  s o u r c e s .  T h i s  s t a t u t e  a p p l i e s  t o  any 

c a u s e  of  a c t i o n  f o r  damages i n  t o r t  o r  i n  c o n t r a c t  a r i s i n g  on o r  

a f t e r  J u l y  1, 1986.  F l a .  S t a t .  s768 .71 .  I n  s u c h  a c t i o n s ,  j u r y  

awards  may b e  r e d u c e d  by t h e  amount o f  c o l l a t e r a l  s o u r c e  payments  

u n l e s s  a  s u b r o g a t i o n  r i g h t  e x i s t s  i n  which c a s e  t h e r e  would b e  n o  

r e d u c t i o n .  Thus,  where s u b r o g a t i o n  r i g h t s  e x i s t s ,  t h e  i n j u r e d  

p a r t y  would n o t  b e  p r e c l u d e d  f rom r e c o v e r i n g  a n  u n r e d u c e d  sum 

from t h e  t o r t f e a s o r .  The h e a l t h  c a r e  p r o v i d e r  w i t h  a  r i g h t  o f  

s u b r o g a t i o n  would t h e n  b e  a b l e  t o  r e c o v e r  f rom i t s  i n s u r e d  t o  t h e  

e x t e n t  o f  t h e  payments  it made from monies  r e c o v e r e d  by i t s  

i n s u r e d .  Hence, t h e  c l a i m e d  i n e q u i t y  h a s ,  i n  f a c t ,  been  a d d r e s s e d  

and  c u r e d  by t h e  l e g i s l a t u r e .  However, t h e  s t a t u t e  s p e c i f i c a l l y  

d o e s  n o t  a p p l y  t o  t h e  i n s t a n t  a c t i o n .  N e v e r t h e l e s s ,  t h e  change  



reflects the legislature's prerogative within the legislative 

sphere, giving this court even less reason to upset settled law. 
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