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INTRODUCTION 

BLUE CROSS AND BLUE SHIELD OF FLORIDA, INC., Plain-  
. . 

t i f f  i n  the t r ia l  cour t ,  Appellant before the Third D i s t r i c t  

Court of Appeal, and Pe t i t i one r  herein,  w i l l  be re fe r red  t o  

as "BLUE CROSS." 

RYDER TRUCK RENTAL, INC., S & M CYPRESS CO., INC., and 

STANLEY EARL EIB, Defendants i n  the t r i a l  cour t ,  Appellees 

i n  the Third D i s t r i c t  Court ofAppeal and Respondent herein ,  

w i l l  be co l lec t ive ly  referred t o  as "RYDER." 



STATEMENT OF THE CASE AND FACTS 

BLUE CROSS adopts by reference as f u l l y  as i f  s e t  

for th  verbatim herein the Statement of the Case and Facts 
0 

contained i n  i t s  I n i t i a l  Brief on the Merits previously 

f i l e d  herein.  



STATEMENT OF THE ARGUMENT 

I. THE LOWER COURT COMMITTED PREJUDICIAL ERROR I N  
DENYING BLUE CROSS' ACTION AGAINST RYDER FOR 
INDEMNIFICATION, WHICH ACTION WAS SEEKING RE- 
II4BURSEMENT FOR MEDICAL EXPENSE PAYMENTS ARTSING 
OUT OF AN INJURY CAUSED BY RYDER'S NEGLIGENCE. 

a .  SPECIAL RE&ATIONSHIP. 

b .  COMPARATIVE NEGLIGENCE; ATTORNEY'S FEES. 

c.  PUBLIC POLICY. 

11. THE LOWER COURT'S USE OF THE COLLATERAL SOURCE 
RinE  (SECTION 6 2 7 . 7 3 7 2 )  TO DESTROY THE COMMON 
LAW SUBROGATION AND INDEMNIFICATION RIGHTS OF 
BLUE CROSS AGAINST RYDER I S  UNCONSTITUTIONAL 
AS APPLIED TO BLUE CROSS AS SUCH ABOLISHES 
BLUE CROSS ' RIGHTS WITHOUT SUBSTITUTING A 
REMEDY THEREFORE. 

111. THERE I S  AX ABSOLUTE AND COMPLETE BASIS FOR 
THIS COURT TO ACCEPT JURISDICTION OF THIS 
MATTER. 



SUMMARY OF THE ARGUMENT 

B.LUE CROSS adopts by reference  as  f u l l y  as i f  s e t  

f o r t h  verhatim here in  the  Summary of t he  Argument contained 

i n  i t s  1 n i . t i a l  B.ri.ef dh the  Merits previously f i l e d  he re in .  



ARGUMENT 

I. THE LOWER COURT COMMITTED PREJUDICIAL ERROR I N  
D E N Y I N G  BLUE CROSS' ACTION AGAINST RYDER FOR 
INDEMNI'FICATION, WHICH ACTION WAS SEEKING RE- 
IMBURSEMENT FOR MEDICAL EXPENSE PAYMENTS ARISING 
OUT OF AN INJURY CAUSED BY RYDER'S NEGLIGENCE 

I n  Respondents '  Answer Br i e f  on t h e  M e r i t s ,  RYDER ve ry  

s e r i o u s l y  confuses  t h e  concepts  of  s u b r o g a t i o n  and of indemni- 

f i c a t i o n .  Not on ly  i s  RYDER confused,  i t  i s  confused i n c o n s i s t -  

e n t l y .  

RYDER'S b a s i c  p remises  i s  t h a t  BLUE CROSS has  on ly  a sub- 

r o g a t i o n  c l a im  and t h a t  BLUE CROSS must " s t and  i n  t h e  shoes" of 

i t s  s u b s c r i b e r  and t h a t  under t h e  theory  of s u b r o g a t i o n  any c la im 

by BLUE CROSS i s  b s r r e d  by S e c t i o n  627.7372, F l o r i d a  S t a t u t e s  (1979) .  

.c However, *o r  t h e  reasons  s e t  f o r t h  i n  t h e  argument and b r i e f s  f i l e d  

i n  t h e  companion case  h e r e t o  ( 5 l u e  Cross and Blue Sh ie ld  of F l o r i d e ,  

I n c .  P e t L t i o n c r ,  vs. TFrr!othy L. Matthews, e t  a l . ,  Respondents,  

Su~rerne  Court Case No. 67 ,595 ) ,  BLUE CROSS s t i l l  has  a  c la im f o r  

s u b r o g a t i o n ,  and such c l a im  has  no t  been des t royed  by Sec t ion  627.7372, 

F l o r i d a  S t a t u t e s .  However, t h e  purpose of  t h i s  r e p l y  b r i e f  i s  n o t  

t o  argue s u b r o g a t i o n ,  bu t  i n s t e a d  t o  r e p l y  t o  RYDER'S Answer Brief  

r e l a t i n g  t o  BLUE CROSS' c la im f o r  i ndemni f i ca t i on  i n  t h i s  p r e s e n t l y -  

pending a c t i o n .  

I t  must be  remembered t h a t  a l l  c la ims made by BLUE CROSS 

a g a i n s t  RYDER i n  t h i s  a c t i o n  were based on t h e  theory  of indemnif i -  

c a t i o n ,  r a t h e r  than s u b r o g a t i o n .  The reasonfo:- t h a t  s t r a t e g y  d e c i -  

s i o n  i s  obv ious .  Seve ra l  C i r c u i t  Court and A p p e l l a t e  Court dec i s ions  



d e c i d e d  p r i o r  t o  BLUE CROSS' f i l i n g  i t s  c l a i m  a g a i n s t  RYDER 

h e r e i n  a p p e a r e d  t o  h o l d  t h a t  s e c t i o n  627.7372,  F l o r i d a  S t a t u t e s  

(1979) ,  e l i m i n a t e d  o r  s e r i o u s l y  r e s t r i c t e d  s u b r o g a t i o n  c l a i m s .  

BLUE CROSS does  n o t  a g r e e - w i t h  t h o s e  i n t e r p r e t a t i o n s ,  and i n  f a c t  

vehemently u r g e s  t h i s  Cour t  t h a t  i t s  r i g h t  of  s u b r o g a t i o n  i s  s t i l l  

t o t a l l y  v a l i d  a n d  e n f o r c e a b l e .  ' N e v e r t h e l e s s ,  i n  o r d e r  t o  a v o i d  

t h e  d e l a y s  i n h e r e n t  i n  a r g u i n g  a g a i n s t  e r r o n e o u s  p r e c e d e n t ,  BLUE 

CROSS e l e c t e d  t o  f i l e  i t s  c l a i m  a g a i n s t  RYDER h e r e i n  b a s e d  on t h e  

t h e o r y  o f  i n d e m n i f i c a t i o n .  F u r t h e r ,  t h i s  i s  n o t  i n d e m n i f i c a t i o n  

based  on c o n t r a c t ,  o r  even based  on t h e  c u r r e n t  t r e n d  of  t o r t  

i n d e m n i f i c a t i o n  w i t h  a l l  o f  i t s  tenuous  r u l e s  and i n t e r p r e t a t i o n s .  

I n s t e a d ,  BLUE CROSS' c l a i m  h e r e i n  i s  s imply  based on t h e  common law 

r i g h t  o f  i n d e m n i f i c a t i o n .  

A s  s t a t e d  e a r l i e r ,  RYDER'S Answer B r i e f  on t h e  M e r i t s  s e r i o u s l y  

c o n f u s e s  t n e  c o n c e p t s  of s u b r o g a t i o n  and of i n d e m n i f i c a t i o n .  Thus 

t h i s  Reply B r i e f  on t h e  K e r i t s  w i l l  a t t e m p t  t o  c l a r i f y  t h a t  con- 

f u s i o n  and i n c o n s i s t e n c y ,  and i n  f o l ' l o w i n g  RYDER'S arguments ,  

w i l l  b r e a k  down t h e  argument  f o r  t h i s  P o i n t  I i n t o  t h e  f o l l o w i n g  

sub-head ings  : 

SPECIAL RELATIONSIIIP 

RYDER i n  i t s  Answer B r i e f  c i t e d  b o t h  M i m s  Crane S e r v i c e  v s .  

I n s l e y  Manufac tu r ing  C o r p o r a t i o n ,  226 So.  2d 836 ( F l a .  2  DCA 1969) 

and H o u d a i l l e  I n d u s t r i e s  v s .  Edwards, 374 So. 2d.  490 ( F l a .  1979) 

f o r  t h e  p r o p o s i t i o n  t h a t  BLUE CROSS has  n o  i n d e i n n i f i c a t i o n  c l a i m  



aga ins t  RYDER because no previous ly-exis  t i n g  s p e c i a l  r e l a -  

t ionsh ip  e x i s t e d  between BLUE CROSS and RYDER. Such propo- 

s i t i o n  i s  t o t a l l y  preposterous.  The r e l a t i o n s h i p  does no t  

have t o  be e i t h e r  c o n t r a c t u a l  o r  found a t  law. I n  f a c t ,  Mims, 

t a l k s  of a  genera l  r e l a t i o n  between t h e  p a r t i e s  which i s  " .  . . 

such t h a t  e i t h e r  i n  law o r  i n ' e q u i t y  t h e r e  i s  an o b l i g a t i o n  on one 

p a r t y  t o  indemnifv t h e  o the r  . . . (emphasis suppl ied)"  a s  being 

s l i f f i c i e n t  t o  i m ~ o s e  a  cause of a c t i o n  f o r  indemnif ica t ion ,  and 

t h i s  cour t  i n  Houdai l le  s p e c i f i c a l l y  r e f r a i n s  from giv ing  a  s t r i c t  

d e f i n i t i o n  of whatever " s p e c i a l  r e l a t i o n s h i p "  i s  necessary .  The 

reason f o r  the  l a t t e r  i s  obvious. Since the  cause can a r i s e  e i t h e r  

a t  law or  i n  equ i ty ,  an equ i t ab le  determination must be based on 

- r the f a c t s  of the  ind iv idua l  case presented. L n  racE, t h i s  court  

a t  page 493 of s e t  f o r t h  the  and 

author izes  such an ac t ion  t o :  

I I . . . only be appl ied where the  l i a b i i i t y  
of the  person seeking indemni.tv i s  s o l e l y  ccn- 
s t r u c t i v e  o r  derivative and only a g a i n s t  one 
who, because of h i s  a c t ,  has caused such con- 
s t r u c t i v e  l i a b i l i t y  t o  be imposed." 

RYDER never denies the  f a c t  t h a t  i t  had a  duty not  t o  i n j u r e  

BLUE CROSS' s u b s c r i b e r ,  or upon v i o l a t i o n  of such duty,  being 

respons ib le  f o r  payment of medical expenses n e c e s s i ~ a t e d  by i t s  

negl igence.  However, RYDER appears t o  vehemently deny t h a t  any 

por t ion  of t h a t  duty would pass "through the  shoes" t o  BLUE CROSS,  

assuming t h i s  were a subrogat ion a c t i o n .  P,YDEF, a s s e r t s  t h a t  BLUE 



aROSS only has  a sub roga t ion  c la im,  and thus  BLUE CROSS must 

s t a n d  i n  t h e  shoes of  i t s  s u b s c r i b e r ,  b u t  t hen  den ie s  t h a t  

BLUE CROSS would en joy  t h e . b e n e f i t s  as w e l l  as s u f f e r  t h e  bur -  

dens of t h a t  p o s i t i o n .  I f  t h i s  w a s  a  sub roga t ion  c l a im ,  t hen  * 

c l e a r l y ,  RYDER'S duty t o  BLUE CROSS' s u b s c r i b e r  would pas s  through 

t o  BLUE CROSS. That  i n  i t s e l f  would be  a s u f f i c i e n t  " s p e c i a l  

r e l a t i o n s h i p "  t o  c r e a t e  a r i g h t  of a c t i o n  i n  BLUE CROSS, as i t  

d i d  h i s t o r i c a l l y  f o r  decades .  

There a r e  many a n a l o g i e s  which could be made. Perhaps t h e  

c l e a r e s t  and most conc i se  would be t h a t  of a  " s p e c i a l  r e l a t i o n -  

ship"  between a  f a t h e r ,  a  son and a  t o r t f e a s o r  who i n j u r e s  t h e  

son .  Assume t h a t  t h e  son i s  i n j u r e d  by a  n e g l i g e n t  d r i v e r ,  and 

t h e  f a t h e r  i s  r e q u i r e d  t o  pay the  s o n ' s  medical  b i l l s .  C lea r ly  

t h e r e  i s  a  s p e c i a l  r e l a t i o n s h i p  between t h e  f a t h e r  and son ,  but  

j u s t  as  c l e a r l y ,  t h e r e  i s  a  s p e c i a l  r e l a t i o n s h i p  between t h e  t o r t -  

f e a s o r  and t h a t  t o r t f e a s o r ' s  impact upon bo th  t h e  f a t h e r  and son.  

The t o r t f e a s o r  has a  duty  n o t  t o  i n j u r e  t he  son ,  b u t  i f  t h e  son i s  

i n j u r e d  then t o  re imburse  t h e  var ious  l o s s e s  of t h e  son inc lud ing  

payment o f m e d i c a l  b i l l s .  However, t h e  f a t h e r  a l s o  has  a  duty  t o  

t h e  son ,  which i n c l u d e s  t h e  duty  of support  and of paying f o r  

I I n e c e s s a r i e s "  which i n c l u d e  payment of medical  b i l l s .  L.ssuming 

t h e  f a t h e r  pays t h e  s o n ' s  medical  b i l l s ,  c l e a r l y  t h e  f a t h e r  meets 

t h e  Houdai l l e  t e s t  f o r  indemnity ,  and thus  has  t h e  rLght t o  recover  

o f  and from t h e  t o r t f e a s o r  based on common law i n d e n n i f i c a ~ i o n .  

C l e a r l y  i n  t h e  case  a t  b a r  BLUE CROSS i s  a l s o  e n t i t l e d  t o  common 



law i n d e m n i f i c a t i o n ,  a s  between BLUE CROSS and RYDER, t h e  

"whole f a u l t "  i s  RYDER'S, who i s  t h e  one a g a i n s t  whom indemnity 

i s  sought .  H o u d a i l l e ,  s u p r a ,  a t  page 493. 

I n  i t s  Answer Br ie f -on  t h e  M e r i t s ,  as i t  d i d  b e f o r e  t h e  

Th i rd  D i s t r i c t  Court of Appeal,  RYDER p l a c e s  much emphasis on t h e  

ho ld ing  of A l l s t a t e  In su rance  company v s .  Me t ropo l i t an  Dade 

County, 436 So. 2d.  976 ( F l a .  3 rd  DCA 1983) .  However, A l l s t a t e  

i s  i n  no way d e t e r m i n a t i v e  of  t h i s  i s s u e  a s  A l l s t a t e  was c l e a r l y  

from t h e  beg inn ing  a  sub roga t ion  c a s e  andwas i n i t i a l l y  f i l e d  a s  

a  sub roga t ion  c a s e  ( t h e  i n su rance  company c la iming  a s  a  subrogee of 

t h e  i n s u r e d )  n e i t h e r  of which comprise t h e  s i t u a t i o n  h e r e .  I n  

A l l s t a t e ,  t h e  i n su rance  company could  have r e q u i r e d  i t s  s u b s c r i b e r  t o  

f i l e  s u i t  a g e i n s t  t h e  t a r t f e a s c r ,  which BLUE CROSS could  n o t  and 

. . does n o t  p rcpcse  i n  tnic c z s e .  I.ioreover, A l l s t a t e  dec l ined  t o  pay 

unL i l  Eany monfhs i n t o  an arbitration law s u i t ,  whereas h e r e  BLUE 

CROSS pa id  i t s  s u b s c r i b e r  immediately.  Of p a r t i c u l a r  i n t e r e s t  i n  

tile A l l s  t a t e  d e c i s i o n  i s  t h e  Cour t '  s  d i s t i n c t i o n  between c o n t r a c t u a l  

sub roga t ion  and c o n t r a c t u a l  i n d e m n i f i c a t i o n ,  whereby t h e  Court no t ed :  

I t  I n  e q u i t y ,  however, t h e  d i s t i n c t i o n  between 
sub roga t ion  and indemni f i ca t i on  may b l u r .  A c o u r t  
uiay emphasize e i t h e r  o r  bo th  of t h e  d o c t r i n e s  'when 
neces sa ry  t o  b r i n g  about  e q u i t a b l e  ad jus tment  of  a  
c la im founded on r i g h t  and n a t u r a l  j u s t i c e .  ' [ c i t a -  
t i o n s  o m i t t e d ]  A c o u r t  recogniz ing  e q u i t a b l e  r i g h t s  
may, t h e r e f o r e ,  r e f e r  t o  subroga t ion  and indemni f ica -  
t i o n  i n t e r c h a n g e a b l y . "  

The b o t t o ~ !  l i n e  i s  t h a t ,  i n  o rde r  t o  do e q u i t y ,  and t o  r i g h t  an 

i n j u s t i c e ,  t h e  c o u r t s  may b l u r  such a r t i f i c i a l  d i s t i n c t i o n s .  It i s  



w i t h  t h i s  thought  i n  mind t h a t  BLUE CROSS b r i n g s  t h i s  and i t s  

companion c a s e  of  Matthews t o  t h i s  Court .  

RYDER, i n  d i s c u s s i n g  t h e  " s p e c i a l  r e l a t i o n s h i p "  which must 

ex i s t  p r i o r  t o  i n s t i t u t i o n  of  an indemni f i ca t ion  a c t i o n ,  makes 

s e v e r a l  comments t o  t h e  e f f e c t  t h a t  t h e  r e l a t i o n s h i p  must be  * 
1 I . . . d i f f e r e n t  from t h a t  which e x i s t s  between t h e  indemnitee and 

t h e  g e n e r a l  p u b l i c , "  t h a t  t h e  r e l a t i o n s h i p  must b e  ". . . f o i s t e d  

upon [BLUE CROSS] unknowingly," and t h a t  i f  BLUE CROSS assumed a  

l i a b i l i t y  [ t h e  o b l i g a t i o n s  under t h e  c o n t r a c t  of i n s u r a n c e ]  t o  

i t s  s u b s c r i b e r  of  i t s  " . . . own v o l i t i o n , "  then  i t  was n o t  en- 

t i t l e d  t o  indemnity .  The a b s u r d i t y  and u t t e r  weakness of such an 

argument i s  r e f l e c t e d  by t h e  absence of any a u t h o r i t i e s  c i t e d  by 

KYDEF, t o  suppor t  such a  con ten t ion .  There i s  no such a u t h o r i t y ,  

and those  a r e  n o t  t h e  requirements  necessary  t o  suppor t  an a c t i o n  

Fc i n d e m n i f i c a t i o n .  I n  t he  f i r s t  p l a c e ,  t h e r e  i s  a r e l a t i o n s h i p  

between BLUE CROSS and RYDER which i s  d i f f e r e n t  from t h a t  which 

e x i s t s  between an indemnitee and t h e  p u b l i c  i n  g e n e r a l .  Such 

r e l a t i o n s h i p  i s  c r e a t e d  by t h e  breach 'of du ty  which r e s u l t s  i n  

t h e  i n j u r y  t o  t h e  s u b s c r i b e r  on whose beha l f  BLUE CROSS must respond 

w i t h  t h e  p a p n e t  of medical  b e n e f i t s .  Thus i f  indemnity i s  def ined 

a s  " .  . . a  r i g h t  which enures  t o  one who d i scha rges  a  duty owed by 

him (Houdai l l e )  . . . " ,  then obviously  no such duty could be un- 

knowingly f o i s t e d  upon one who knowingly assumes such  duty.  And 

t h e r e  i s  simply no a u t h o r i t y  f o r  RYDER'S t h i r d  p r o p o s i t i o n .  



COMPARATIVE NEGLIGENCE; ATTORNEY'S FEES 

RYDER f u r t h e r  a rgues  t h a t  i f  an  i n d e m n i f i c a t i o n  c l a i m  by 

BLUE CROSS i s  p e r m i t t e d ,  t h e n  RYDER would be  unable  t o  a s s e r t  

an  a f f i r m a t i v e  d e f e n s e  based on comparative n e g l i g e n c e .  Again, 
* 

RYDER c i t e s  no a u t h o r i t y .  RYDER would i n  f a c t  have such  an  

a f f i r m a t i v e  de fense  i f  i n  f a c t  BLUE CROSS' s u b s c r i b e r  had been 

p a r t i a l l y  n e g l i g e n t ,  b u t  such p a r t i a l  n e g l i g e n c e  on t h e  p a r t  of 

BLUE CROSS' s u b s c r i b e r  i n  no way d e s t r o y s  BLUE CROSS ' indemnif i -  

c a t i o n  c l a i m  a g a i n s t  RYDER. Once aga in  we cannot  be  confused by 

RYDER'S a s s e r t i o n s  t h a t  even i n  an  i n d e m n i f i c a t i o n  c l a i m  BLUE 

'P CROSS must s t a n d  i n  i t s  s u S s c r i S e r ' s  s h o e s .  l h z t  concept e x i s t s  

only  i n  s u b r o g a t i o n ,  noc i n  inae1 i7n i fLcsr io~ .  IE t h e  i n a e r r i n i f i c a ~ i o r  

a c t i o n ,  BLUE CROSS i s  i n  no way n e g l i g e n t ,  .zn< :has can n a i n t a i n  

. ? *- . - t h e  a c t i o n .  Eut obvLouslp, ir ~ r , e  s -25sc r ;~e r  hi? beer: compare- 

t i v e l y  n e g l i g e n t ,  t h a t  E a t t e r  conld be rzisei 2 s  z de fense  a g ~ i c s t  

BLUE CRCSS' c l a im .  

- .  
EYDER a l s c  d i scus sed  t h e  ~ l l e g e d  u n r a l m e s s  of 3LTE CROSS 

be ing  a b l e  t o  c la im a t t o r n e y ' s  f e e s  i n  t h e  i n d e x n i f i c a t i o n  ac r ion  

a g a i n s t  RYDER. Contrery  t o  RYDZRrS assertion. BLUE CROSS has no t  and 

d i d  n o t  c r e a t e  any r i g h t  t o  a t t o r n e y ' s  f e e s  i n  an agreement ( t h e  

c o n t r a c t  o f  i n su rance )  between t h e  s i i b c r i b e r ' s  employer and i t s e l f ,  

r a t h e r  such  r i g h t  i s  c r e a t e d  by zhe coirinor, lab-. I n  a sub roga t ion  

a c t i o n  BLUE CROSS does - n o t  have a c la im f o r  e t ; o rney1s  f e e s  a s  BLUE 

CROSS had t o  " s t a n d  i n  t h e  shoes" of i t s  s u j s c r i b e r ,  and c l e a r l y  t h e  

s u b s c r i b e r  had no such r i g h t  i n  h i s  o r  h e r  z o r t  a c t i o n .  Hovever, 



when it i s  necessa ry  f o r  BLUE CROSS t o  sue  i n  indemni f i ca t ion ,  

t h e  law says  a t t o r n e y ' s  f e e s  a r e  a v a i l a b l e  t o  a  p l a i n t i f f  i n  

indemni f i ca t ion  c l a ims .  The d i s t i n c t i o n  i s  t h a t  i n  a  subrogat ion 

c la im,  BLUE CROSS would n o t  n e c e s s a r i l y  have t o  mount a  s e p a r a t e  
0 

l e g a l  a c t i o n ,  whereas i n  an indemni f i ca t ion  c l a im i t  does.  Thus 

a t t o r n e y ' s  f e e s  should b e  and a r e  a v a i l a b l e .  

PUBLIC POLICY 

RYDER argues  t h a t  BLUE CROSS' b r ing ing  an indemni f i ca t ion  

a c t i o n  n e c e s s a r i l y  doubles t h e  amount of p e r s o n a l  i n j u r y  l i t i g a t i o n  

and c o ~ , ? l i c ~ t 2 s  s e t t i e a e n t s .  F i r s t ,  t h e  r eco rd  i n  t h i s  case  i s  

abso lu te ly  devoid of 231- such evidence. Secondly,  even i f  t h e r e  

was ariy ev idence ,  then BLLIE CROSS  id n o t  ask t h e  l e g i s l a t u r e  t o  

. .  . c a s e  F Z  t c  ? i ~ i ? €  tc ch93~1, z z z s  r o ~ t e ,  end BLUE CROSS would p r e f e r  

thac  the  s l i c i t l ~  =- - s impler  s y s r e x  of subrogat ion  be e i t h e r  upheld or  

r e i n s ~ ~ ~ s d .  I i e ~ e r t b ~ e l e s s ,  RYDER'S arguments specious everi 

under s'ne 016 concept or' silk.;ogation,for a t  sorne t imes i t  Gjas 

necessary  t o  f i l e  E s e a a r a t e  law s u i t  and a t  e l l  t imes i t  was nec- 

e s se ry  t o  inzervene  i n t o  pending law s u i t s .  And t h e  s e t t l e m e n t  

m e c h a n i s ~  has n o t  ( o r  a t  l e a s t  should n o t  have) changed a t  a l l ,  

f o r  i ~ .  subrcga t lon  cases  a l l  p l a i n t i f f ' s  l a ~ y e r s  had t o  ensure  a  

t o t a l  s e t t l e m e n t  w i t h  a l l  p a r t i e s  inc lud ing  t h e  h e a l t h  insurance 

c a r r i e r .  That does n o t  ch2nge under a  cause of a c t i o n  f o r  indemni- 

f i c a t i o n .  Thus t h e  burden on the  t r i a l  c o u r t s  and t h e  law i n  gener- 

a l  has n o t  been i n c r e a s e d ,  o r  i f  it  h a s ,  then  such i n c r e a s e  has 



n o t  b-een hecause of any a c t i o n s  of BLUE CROSS b u t  because of 

S e c t i o n  627.7372 and t h e  c o u r t ' s  i n t e r p r e t a t i o n  t h e r e o f .  BLUE 

CROSS i s  simply a t t e m p t i n g . t o  p r o t e c t  i t s  i n t e r e s t s  under  common 

law and a s  o the rwi se  guaran teed  by t h e  F l o r i d a  and Uni ted S t a t e s  
0 

C o n s t i t u t i o n s .  

L a s t l y ,  RYDER a t t empt s  t o  sway t h i s  c o u r t  by making a  com- 

b ined  in su rance  underwriting/legislation argument, t o  i n c l u d e  some 

o f f - t h e - r e c o r d  assumptions  r ega rd ing  in su rance  r a t e - s e t t i n g ,  re funds  

of premiums, w i n d f a l l s  and t h e  l e g i s l a t i v e  i n t e n t  t h e r e w i t h .  RYDER 

n e i t h e r  knows n o r  has  conducted d i scovery  r ega rd ing  how premium 

were determined fo r  t h e  p o l i c y  i n  q u e s t i o n ,  no r  does i t  know ane 

nor  can i t  r e p r e s e n t  t o  t h i s  cou r t  t h a t  t h e  c o n t r a c t  of i n su rance  

i n  q u e s t i o n ,  i s s u e d  September 1, 197'9, ever  took i n t o  e f f e c t  t h e  

changed 1979 s t a t u t e  i n  question. Its ergurnen: a b o u ~  BLL'E CROSS' 

p r o f F t  and whether  o r  n o t  r e f znds  of preziuin would ever  be mede 

i s  t o r a l l y  s p e c i o u s ,  2s  aga in  t h e r e  i s  a b s o l u t e l y  no ev idence  what- 

so2ver  in t h e  r e c o r d  of t h i s  cause ,  and as  most F l o r i d i a n s  a r e  

aware t h a t  BLUE CROSS i s  a . n o t - f o r - p r o f i t  c o r p o r a t i o n .  RYDER c i t e c  

Purdy v s .  Gulf Breezes E n t e r p r i s e s ,  I n c .  , 403 So.  2d. 1315, 1329 

( F l a .  1981) f o r  t h e  p ropos i t i o r ,  t h a t  t h e  l e g i s l a t u r e  " in t ended  r o  shL5  

t h e  burden of pay ing  t h e s e  medical  c e r e  c o s t s  away from t h e  auzono- 

b i l e  i n s u r o r  and on to  t h e  h e a l t h  c a r e  i n s u r a r " .  Such a  c o n ~ e n t i o n  

i s  outrageous when c l e a r l y  Purdp s t a t e s :  

"These s e c t i o n s  [ i n c l u d i n g  t h e  C o l l a t e r a l  



Source S t a t u t e ]  merely prevent  i n j u r e d  p l a i n -  
t i f f s  from recover ing  money which, equ i t ab ly  
speaking,  belong t o  t h e i r  i n s u r o r s  (emphasis 
s u v ~ l i e d )  ." Purdv. suDra. a t  1329.  

F u r t h e r ,  Purdy speaks of a  l e g i s l a t i v e  goa l  of reducing 

s u i t s  only" . . . among automobile insurance  c a r r i e r s ,  . . . 1 1  

and does n o t  i n  any way advocate reducing s u i t s  among h e a l t h  

insurance c a r r i e r s  and t h e  automobile insurance  c a r r i e r  of t h e  

neg l igen t  t o r t f e a s o r .  The Purdy case  addresses  only automo- 

b i l e  i n s u r o r s  and reimbursement of pe r sona l  i n j u r y  p r o t e c t i o n  

payments. There i s  n o t  even t h e  s l i g h t e s t  sugges t ion  i n  Purdy 

thaz a  h e a l t h  insurance  c r r r i e r  should no t  be ab le  t o  recover  

money i t  pzys out  on bshalf cf i t s  s ~ b s c r i b e r .  Rather Purdy 

s t rong ly  sugges ts  thaz  equ t ty  r e c u i r e s  t h a t  h e a l t h  insurance  

c a r r i e r s  be e n c F r l ~ 2  t o  rzccuer  those monies which equ l t a3 ly  

belong t o  t h e z .  

11. Ti3 LOi\TR COL'RT' S US5 OF THE C3LUTERAL SOURCE 
R L ? E  (SECXOl< 6 2 7 . 7 3 7 2 )  TO DESTXOY TEIE COMMOE 
LA!.: SU6ROSliTLOK AlCD Ilt35!vlKIFiCATION RIGHTS OF 
BLLT CROSS AGhI!tST hYilEK IS UL<COXSTITVTIONAL 
AS APPLIED TO BLLE CROSS AS SUCH ABOLISHES 
B L L ?  CXOSS ' R I G X Y S  TGITHOCT SUBSTITUTING A 
E?I" ,DE-  TETEFEFOTL . 

As s t a t e d  i n  t h i s  P e t i t i o n e r ' s  I n i t i a l  Brief  on t h e  N e r L ~ s ,  

the common iah- r i g h t s  of Lnclemification enuring t o  BLUE CROSS i s  

f u l l y  e x i s t a n = .  Contrary t o  RYDER'S argument below, and con- 

t r a r y  t o  t h e  r u l i n g  of the  Third D i s t r i c t  Court of Appeal, BLUE 

CROSS' common law c l a i ~  f o r  indemnif ica t ion  i s  f i rmly  based 



i n  a l l  t h e  a u t h o r i t i e s  c i t e d  t o  t h i s  Court i n  the  P e t i t i o n e r ' s  

I n i t i a l  B r i e f .  C l e a r l y ,  BLUE CROSS was n o t  i n  any way a t  f a u l t ,  

bu t  had t o  d i scharge  i t s  duty t o  i t s  s u b s c r i b e r ,  a  duty which 
. .. 

should have been discharged by RYDER who bore  t h e  whole f a u l t .  

Thus t h e  e n t i r e  l o s s  Hhould be borne by RYDER. 

Never the less ,  RYDER contends t h a t  t h e  C o l l a t e r a l  Source 

S t a t u t e  does n o t  u n c o n s t i t u t i o n a l l y  depr ive  BLUE CROSS of 

e i t h e r  i t s  c o n t r a c t u a l  subrogat ion r i g h t s  o r  of i t s  r i g h t s  t o  

comon law indemnif ica t ion .  RYDER premises i t s  argument on 

t h i s  c o u r t ' s  dec i s ion  i n  Purdy which RYDER says upheld t h e  con- 

s t i t u i i o n a l i t y  of E predecessor  s t a t u t e  which shouid thus con- 

s t r u c t i v e l y  uphold the  c o n s t i t u t i o n a l i t y  of t h e  p resen t  s t a t u t e .  

T3 the  c o n t r a r y ,  an3 as discussed i n  Argument I above, Pur dy 

na62 no r u l i n ~  w h ~ r s o e v e r  regarding h e a l t h  insurance  c a r r i e r s ,  

end the  s t a t u t e  invoived i n  Purdy did no t  preciude any payment 

by the  t o r t f e a s o r  t o  the in ju red  p l a i n t i f f .  I n s t e a d ,  t h e  

s z a t u ~ e  ~znder rel7iew i n  Purdy simply a l loved t h e  admission i n t o  

e ~ ~ i d e n c e  of t h e  t c c a l  amount of a l l  c o l l a ~ e r a l  sources  paid and 

the  corresponding amounts paid by t h e  claimant t o  secure  such 

c o l l a t e r a l  s o u r c e s ,  but d id  no t  r e q u i r e  - those  amounts 

deducted from t h e  v e r d i c t  as  does the  c u r r e n t  wording of the  

C l e a r l y ,  Purdy did no t  uphold the  c o n s t i t u t i o n a l i t y  

of the  p r e s e n t s t a t u t e ,  nor can i t  be construed t o  do so  under 

t h e  f a c t s  of t h i s  case.  

There fo re ,  p r i o r  t o  the  e f f e c t i v e  d a t e  of t h e  1 9 7 9  



s t a t u t e  content ion  h e r e ,  BLUE CROSS had t h e  r i g h t s  

both subrogat ion  and indemnif ica t ion .  Rodriguez vs. Travelers  

I n s .  Co. , 367 So. 2d. 687 (,Fla. 3  DCA 1969) ; Blue Cross and 

Blue S h i e l d  of F l o r i d a ,  I n c . ,  v s .  OfDonnell ,  230 So. 2d. 

706 (F la .  3  DCA 1970). I f  the  D i s t r i c t  Cour t ' s  dec i s ion  i s  

t h a t  BLUE CROSS' subrogat ion r i g h t  was destroyed by the  

C o l l a t e r a l  Source S t a t u t e ,  then i n  order  f o r  such d e c i s i o n  t o  

wi ths tand c o n s t i t u t i o n a l  s c r u t i n y ,  e i t h e r  t h e r e  must b e  c rea ted  

a new r i g h t  i n  favor  of BLUE CROSS o r  t h e r e  must be an ex- 

i s  t i n g  r i g h t  through which BLGE CROSS could pursue i t s  claim. 

BLUE CXOSS contends t h a t  t h e  e x i s t i n g  r i g h t  i s  t h a t  of i n -  

d e ~ ~ L f i c z t i o n ,  and t h a r  the  C o l l a t e r a l  Source S t a t u t e  has  no 
,,.-=-=T 

e f i e c r  u?or i:. Eoxever , ass:~minp $ussendo / i f  t h e  C o l l z ~ e r a l  -- . Soxrce S t z ~ x r ~  o r  acj- c o c r t ' s  i n c e r p r e t z t ~ o n  of i t  destroyed 

both and i t s  

r i b ,  L and d i d  n o t  c r e e t e  azly s u b s t i c u t e  r i g h r ,  therL accordins  

to  Kluser the  s t a r u t e  has t o  be u n c o n s t i t u t i o n a l .  Klueer vs .  

lirnite. 281 Sc. 26. 1 ( F l a .  1973).  BLUE CROSS does n o t  b e l i e v e ,  

however, t h a ~  t h i s  i s  a  r equ i red  cons t ruc t ion  o r  i n ~ e r p r e t a t i o n  

of S e c ~ i o n  627.7372, r a t h e r ,  i t s  c o n s t i t u t i o n a l i t y  canbe  up- 

heid i f  BLUE CROSS i s  allowed t o  e i t h e r  enforce  i t s  r i g h t  

of indemnif ica t ion  o r . i t s  r i g h t  of subrogat ion d i r e c t l y  aga ins t  

RYDER. 

RYDER at tempts  t o  ameliorate  the  de te r imen ta l  aspect  of 



t h e  C o l l a t e r a l  Source S t a t u t e  by showing t h a t  i f  t h e  i n j u r e d  

subsc r ibe r  and h i s  o r  h e r  h e a l t h  insurance c a r r i e r  were t o  

forego t h e i r  h e a l t h  insurance  b e n e f i t s ,  then  t h e  C o l l a t e r a l  

Source S t a t u t e  would t e  c o n s t i t u t i o n a l .  The example used by 

RYDER, t h a t  t h e  i n j u r e d  person simply waive t h e  r i g h t  t o  

recover from BLUE CROSS, and/or  BLUE CROSS simply n o t  pay 

the  i n j u r e d  subsc r ibe r  u n t i l  t h e  l i t i g a t i o n  wi th  t h e  t h i r d  

p a r t y  t o r t f e a s o r  was completed i s  ludicrous!  No r a t i o n a l  

person could ever  assume t h e  l e g i s l a t u r e  wuuld i n t e n d  such 

a  severe economic impact upon the  c i t i z e n s  of t h i s  S t a t e  

s c  as t o  r e q u i r e  them t o  forego payment f o r  medic21 s e r v i c e s  

f o r  months o r  y e a r s  while  l i t i g a , t i o n  wi th  t h e  t o r t f e a s o r  drags 

L - ~ n r o x g h  the  c o u r t s .  K o r  csn B 3 L T  CROSS inagine  t h e  I n s u r -  

- - 
ance CowLLssLoner ~-~c;< l : r  - s x c .  2 ~ ,  exclaslori  i n  h e a i t h  i n -  

scrance pol icLes .  0: E h e  a ,  t h i s  i s  nor t o  say thaz  

BLUE CROSS Lntended t o  mderk-zi te  t h e  ccszs of m e i l c a l  ex- 

penses a r i s i n g  o u t  cf i x j u r i e s  t o  i t s  s z b s c r i 5 e r  cacsed by 

the negl igence of ~ h l r d  parzLes.  To the  c o n t r a r y ,  BLUE 

CROSS specifically d r a f t s  i r s  insurance p o l i c i e s  t o  inc lude  

a  subrogat ion c l a u s e ,  wi th  the  expectar ion t h a t  che neg l igen t  

pzr ty  w L l l  u l t i z a z e l y  bs responsLble f o r  such medical ex- 

penses.  This r e s u l t  can be achieved through e i t h e r  s u b r o g a ~ i o n  

or indemnif ica t ion .  However, t o  allow n e i t h e r  would c l e a r l y  

be u n c o n s t i t u t i o n a l .  Thus the  dec i s ion  of the  E i L r d  D i s t r i c t  



Court of Appeal must be overturned. 



111. THERE I S  AN ABSOLUTE AND COMPLETE BASIS FOR 
THIS COURT TO ACCEPT JURISDICTION OF THIS 
MATTER. 

BLUE CROSS i s  c e r t a i n  t h a t  t h i s  Court n e i t h e r  h a s t i l y  

nor l i g h t l y  e n t e r e d  i t s  Order Accepting J u r i s d i c t i o n  and 
0 

S e t t i n g  Ora l  Argument which was rendered February 2 5 ,  1986. 

Evident ly  RYDER does n o t  sha re  t h i s  view, and i n s i s t s  on 

once more a rgu ing  j u r i s d i c t i o n .  

The p o s i t i o n  of BLUE CROSS a t  t h i s  t ime  i s  t h e  same as  

t h a t  s.et f o r t h  i n  i t s  J u r i s d i c t i o n a l  B r i e f  and, b r i e f l y  s t a t e d ,  

is : 

a .  The opin ion  of t h e  Third D i s t r i c t  Court of Appezl 

exp res s ly  and directly c o n f l i c t e d  with  d e c i s i o n s  of t h i s  

cou r t  and o t h e r  D i s t r i c t  Cour t s ,o f  kppesl  t h a t  t h e  rignt 02 

indemnity acc rues  t o  one who has disch2.r.;=c t h e  d u t y  which L s  

owed by hFn bu t  which, a s  5 e ~ w e e n  himself  and anoche r ,  s h o ~ i i  

have been d ischarged  by t h e  o t h e r ,  such con:lict be ing  s u f -  

f i c i e n t  t o  invoke t h e  j u r i s d i c t i o n  o f  :nFs c o u r r .  HoudaFile.  

--  F. - s w r a  Mins, su? ra ;  and S t e x a r t  v s .  hercz  Corpora t ion ,  331 -' - 
So. 2d 703 ( F l a .  1977) 

b .  The opin ion  of t h e  Third D i s t r i c t  Court  of Appesl 

t h a t  t h e  t r i a l  c o u r t  p rope r iy  disnFssed w i t h  p r e j u d i c e  BLUE 

CROSS' c l a im under a u t h o r i t y  of Sec t ion  627.7372, F l o r i d a  

S t a t u t e s ,  was an express  d e c l a r a t i o n  o f  t h e  v a l i d i t y  of 

t h a t  s t a t u t e ,  s u f f i c i e n t  t o  invoke t h i s  c o u r t ' s  j u r i s d i c t L o n .  



c .  The Thi rd  D i s t r i c t  Court of Appeal's den i a l  

and over ru l ing  of BLUE CROSSr argument r e l a t i n g  t o  den i a l  

of i t s  r i g h t  of acces; t o  t he  cour ts  was an express con- 

s t r u c t i o n  of Ar t i c l e '  I ,  Sect ion  2 1 ,  F lo r ida  Cons t i tu t ion ,  

s u f f i c i e n t  t o  invoke t h i s  c o u r t ' s  j u r i s d i c t i o n .  Rebozo 

vs . Royal Indemnity Co . , 369 So. 2d. 644 (Fla .  3rd DCA) ; 

A l l s t a t e ,  supra ;  Kluger, supra.  



CONCLUSION 

Contrary t o  t h e  r u l i n g s  of  t h e  t r i a l  c o u r t  and t h e  

Thi rd  D i s t r i c t  Court o f  Appeal below, BLUE CROSS does have 

a  r i g h t  t o  i ndemni f i cz t ion  (and,  a l t hough  n o t  necessary  f o r  

a  r u l i n g  i n  t h i s  c a s e ,  a l s o  a r i g h t  of subroga t ion)  a g a i n s t  

RYDER i n  t h i s  a c t i o n .  I t s  r i g h t  t o  i ndemni f i ca t ion  s p r i n g s  

from t h e  i n j u r y  t o  BLUE CROSS' s u b s c r i b e r  which was caused 

by RYDER and f o r  which BLUE CROSS p a i d  medical  b e n e f i t s .  

Such medical  expenses should r i g h t f u l l y  be  p a i d  by RYDER. 

BLLE CROSS' comion law r i g h t  t o  i ndemni f i ca t ion  preceded 
, 

t h e  e f f e c t i v e  d a t e  of t h e  C o l l a t e r a l  Source S t a t u t e ,  t hus  

aay i n ~ e r p r e  t a c i o n  of cha t  s t a t u t e  whi-h des t roys  BLUE CROSS' 

right t o  LaBer i i i f i ca~Fon i c ~ u l d  n e c e s s s s r i l y  a l s o  be uncons t l -  

- - 
c z c l o a ~ i .  ~ n l e s s  r h i s  c m r z  a u t h o r i z e s  conrinued subrogz t ion  

and/or  F n 6 e m i f i c a t l o n  a c t i o n s  by h e a l t h  insurance  companies 

a g z i n s t  au tonob i l e  a c c i d s n t  t o r t f e a s o r s  and t h e i r  automobile 

i n su rance  companies, then  t h e  C o l l a t e r a l  Source S t a t u t e  i s  

u n c o n s t i t u t i o n a l  a s  app l i ed  t o  such h e a l t h  insurance  companies. 

To avoid  a  r u l i n g  caus ing  t h e  s t a t u t e  t o  be u n c o n s t i t u t i o n a l ,  

t h i s  c o u r t  should o v e r r u l e  t h e  Third  D i s t r i c t  Court of Appeal 

w i t h  i n s t r u c t i o n s  t h a t  t h e  cause be ren-ianded.to t h e  t r i a l  

c o u r t  f o r  f u r t h e r  proceedings  i n c l u d i n g  t r i a l  of  t h e  indem- 

n i f F c a t i o n  a c t i o n  a g a i n s t  RYDER; and t h a t ,  i f  l i a b i l i t y  

a g a i n s t  RYDER i s  determined,  t h a t  BLUE CROSS has  a rFght  



to recover the benefits it has paid on behalf of Mrs. 

Montesino. 

Respectfully submitted, 

MILTON R. ADKINS, P. A. 
2121 Ponce De Leon Blvd. 
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