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Respondent, St .  Johns River  Water Management D i s t r i c t ,  

w i l l  c i t e  t o  t h e  r eco rd  a s  s e t  f o r t h  i n  i t s  Appendix t o  t h i s  

B r i e f .  P a r t i e s  and o t h e r  m a t t e r s  f r e q u e n t l y  ref  e r r e d  t o  a r e  

a s  fo l lows :  

1. App. ,,,. C i t a t i o n s  t o  t h e  p a r t i a l  r eco rd  provided 

i n  Respondent 's  Appendix accompanying t h i s  B r i e f .  

2.  Q8~e_oL,a_C~,unty. P e t i t i o n e r  h e r e i n  and t h e  

P e t i t i o n e r  i n  t h e  o r i g i n a l  p r o h i b i t i o n  proceedings 

be1 ow. 

3 .  SLL,J~hns. The S t .  Johns River  Water Management 

D i s t r i c t  i s  t h e  Respondent i n  t h i s  Court a s  i t  was 

be1 ow. 

4 .  DEB. The F lor ida  Department of Environmental 

Regulation.  DER was a n  auicna below. 

5. B L ~ Y B T ~ , C Q W ~ & ~ .  Brevard County was t h e  permit  

a p p l i c a n t  below. A dependent s p e c i a l  d i s t r i c t  of 

Brevard County, t h e  South Brevard Water Supply 

Author i ty ,  appeared a s  amicus below. 

6 .  SNNQ. The South F lo r ida  Water Management D i s t r i c t .  



Unfor tuna te ly ,  P e t i t i o n e r ,  Osceola County, has  p re sen t ed  

a  s ta tement  of t h e  ca se  and of t h e  f a c t s  which improperly 

c h a r a c t e r i z e s  t h e  lower c o u r t ' s  d e c i s i o n  and which i s  i n f u s e d  

w i t h  e d i t o r i a l  comments, u n s u b s t a n t i a t e d  s t a t emen t s ,  and par-  

t i c u l a r l y ,  l e g a l  argument a s  t o  l e g i s l a t i v e  h i s t o r y  and 

s t a t u t o r y  i n t e r p r e t a t i o n .  There fore  S t .  Johns  cannot accep t  

Osceola  County 's  s t a t emen t  of t h e  ca se  or of t h e  f a c t s .  

Th i s  case  i s  be fo re  t h e  Court  pursuan t  t o  A r t i c l e  V ,  

S e c t i o n  3 ( b )  ( 3 ) ,  F l o r i d a  C o n s t i t u t i o n .  Osceola County seeks  

r e v e r s a l  of a  d e c i s i o n  by t h e  D i s t r i c t  Cour t  of Appeal, F i f t h  

~ i s t r i c t . '  The D i s t r i c t  Court  h e l d  t h a t  t h e  Department of 

Environmental Regula t ion  h a s  s p e c i f i c  l e g i s l a t i v e  a u t h o r i t y  t o  

permi t  t h e  t r a n s p o r t  and use of water  beyond o v e r l y i n g  l a n d ,  

a c r o s s  county boundar ies  o r  o u t s i d e  t h e  wate rshed  from which it 

i s  t a k e n  and t h e  s t a t u t o r y  a u t h o r i t y  t o  r e g u l a t e  t h e  management 

of water  r e s o u r c e s  s t a t ewide .  The a u t h o r i t y  t o  a l low i n t e r -  

d i s t r i c t  d i v e r s i o n s  of water  i s  inc luded  i n  t h e s e  genera l  

---------- 
l ~ s c e o l a  County v. S t .  Johns River  Water Management 

D i s t r i c t ,  486 So.2d 616 (F l a .  5 t h  DCA 1986) .  



s p e c i f i c  a u t h o r i z a t i o n s .  Moreover, such a u t h o r i t y  is p rope r ly  

d e l e g a t e d  t o  t h e  wa te r  management d i s t r i c t s .  Osceola County 

h a s  f ocused  on  t h e  words " imp l i ed"  and  " imp l i ed ly"  and  d i s t o r t s  

t h e  con t ex t  i n  which t h o s e  words were used. The Cour t  d i d  n o t  

ho ld ,  a s  s t a t e d  by Osceola County, t h a t  S t .  Johns  u n i l a t e r a l l y  

"ha s  t h e  power t o  i s s u e  p e r m i t s  t o  withdraw, t r a n s p o r t  and use  

wa te r  n o t  l o c a t e d  w i t h i n  t h e  l i m i t s  of t h e  D i s t r i c t ' s  boun- 

d a r i e s . "  The wa t e r  i s  proposed t o  be consumed w i t h i n  S t .  Johns  

and  S t .  Johns '  approval  t o  t r a n s p o r t  t h e  wa te r  would be a  nul- 

l i t y  wi thou t  SFWMD a l s o  approv ing  t h e  t r a n s p o r t .  

S t .  Johns  d i s a g r e e s  w i t h  Osceola County ' s  d i s c u s s i o n  of 

t h e  l e g i s l a t i v e  h i s t o r y  of Chapter  373, i t s  s t a t u t o r y  i n t e r -  

pr e t a t i o n ,  and e d i t o r i a l i z a t i o n  c o n t a i n e d  w i t h i n  i t s  s t a t emen t  

of t h e  f a c t s .  These m a t t e r s  a r e  f o r  l e g a l  argument. 

The f a c t s  a r e  uncomplicated. B r w a r d  County, n o t  t h e  

South Brevard  Water Au tho r i t y  a s  Osceola  County s t a t e s ,  a p p l i e d  

t o  SFWMD and S t .  Johns  f o r  a  consumptive use pe rmi t  which would 

a u t h o r i z e  t h e  use, i n  B r w a r d  County, of wa te r  t o  be drawn from 

t h e  Holopaw r e g i o n  of Osceola County which l i e s  w i t h i n  t h e  

2 SEWMD . The a p p l i c a t i o n  was t o  be cons ide r ed  by t h e  S t .  Johns '  



Governing Board on May 7 ,  1985, upon a  d i s t r i c t  s t a f f  recommen- 

d a t i o n  of _de_ai-a. Osceola County sought a  w r i t  of p r o h i b i t i o n  

from t h e  D i s t r i c t  Court of Appeal, F i f t h  D i s t r i c t ,  t o  prevent  

t h e  Governing Board of S t .  Johns from cons ider ing  t h e  permit  

a p p l i c a t i o n  a s s e r t i n g  t h a t  S t .  Johns  l acked  j u r i s d i c t i o n  under 

Chapter 373 t o  cons ider  a  consumptive use permit  a p p l i c a t i o n  

r e l a t i n g  t o  water  which w i l l  be d i v e r t e d  from o u t s i d e  i t s  boun- 

d a r i e s .  The D i s t r i c t  Court g ran ted  a n  o rde r  t o  show cause 

prec lud ing  t h e  S t .  Johns Governing Board from a c t i n g  on t h e  

permit  a p p l i c a t i o n  pending f i n a l  d i s p o s i t i o n  of t h e  ma t t e r .  

Af te r  b r i e f i n g  and o r a l  argument by t h e  p a r t i e s ,  t h e  

D i s t r i c t  Court on March 6 ,  1986, rendered i t s  d e c i s i o n  sub jec t  

t o  r ehea r ingO3  Rehearing was reques ted  by P e t i t i o n e r s  but 

r e h e a r i n g  was denied. On May 1 4 ,  1986, P e t i t i o n e r  f i l e d  i t s  

Notice t o  Invoke Di sc re t iona ry  J u r i s d i c t i o n  of t h e  Supr m e  

Court of ~ l o r i d a  a s s e r t i n g  t h a t  t h e  lower c o u r t ' s  d e c i s i o n  ex- 

pr e s s l y  a f f e c t s  a  c l a s s  of c o n s t i t u t i o n a l  o f f i c e r s ,  namely 

county commissioners, and i t  expres s ly  and d i r e c t l y  c o n f l i c t s  

w i th  Askew,~,-Crass-Iie~s~Warfe~wdys, 372 So. 2d 913 ( F l  a. 197 8) 

and ~epartmenf -Q€ -PL,O€ _essi~narL-EeguL,afi ,on~~~~,Parise~ 4 83 So. 2d 

2 8  (F la .  1st DCA 1985) .  On August 29, 1986, t h i s  Court f i l e d  

i t s  Order accep t ing  j u r i s d i c t i o n  and s e t t i n g  o r a l  arguments. 



The a c t u a l  i s s u e  i n  t h i s  case ,  a s  cogen t l y  exp re s sed  by 

t h e  lower c o u r t  i s  "whether t r a n s f e r  of wa te r  from one manage- 

ment d i s t r i c t  t o  a n o t h e r  i s  a u t h o r i z e d  by law or  [ p l u t  a n o t h e r  

way, does  t h e  [DER] have  t h e  s t a t u t o r y  a u t h o r i t y  t o  adopt  a n  

a d m i n i s t r a t i v e  r u l e  p r e s c r i b i n g  t h e  p rocedu re  t o  be fo l l owed  

and  t h e  g u i d e l i n e s  t o  be observed by t h e  r e s p e c t i v e  wa t e r  

management d i s t r i c t s  i n  c o n s i d e r i n g  i n t e r - d i s t r i c t  wa t e r  

t r a n s f e r s . "  The i s s u e  i s  n o t  whether  an  i n d i v i d u a l  wa te r  

management d i  s t r i c t  may independen t ly  au thor  i z  e t h e  w i thd r  awal , 
t r a n s f  er and use  of wa t e r  o u t s i d e  i t s  j u r i s d i c t i o n a l  boun- 

d a r i e s ,  a s  improper ly  framed by Osceola County. Indeed t h e  

lower  c o u r t  s p e c i f i c a l l y  found t h a t  S t .  Johns  even i f  it ap- 

proved a n  a p p l i c a t i o n ,  cou ld  n o t  do what  Osceola  County 

a s s a i l s .  

Va r ious  s t a t u t o r y  p r o v i s i o n s  a u t h o r i z e  Brevard  County t o  

s e c u r e  wa te r  f o r  use by c i t i z e n s  w i t h i n  t h e  county.  The 

v a r i o u s  s t a t u t o r y  p r o v i s i o n s  a r e  a  gene ra l  a u t h o r i z  a t i o n  t h a t  

i s  w i thou t  l i m i t a t i o n  concern ing  where Brevard  County may seek 

t o  withdraw wate r  from prov ided  t h e  t r a n s p o r t  and use i s  de t e r -  

mined by t h e  DER or  wa t e r  management d i s t r i c t  or  d i s t r i c t s  t o  

be c o n s i s t e n t  w i t h  t h e  pub1 i c  i n t e r e s t  and o the rw i se  qua1 i f  i e d  

f o r  a  pe rmi t  per  S e c t i o n  373.223 ( I ) ,  F l o r i d a  S t a t u t e s .  

S e c t i o n  373.223 ( 2 ) ,  F l o r i d a  S t a t u t e s ,  was e n a c t e d  t o  

a b r o g a t e  p a r t i c u l a r  common law wate r  use r e s t r i c t i o n s  and 

preempt county c l a i m s  t o  r e g u l a t e  t h e  a l l o c a t i o n  of wa t e r  and 



t h e r e b y  p r e v e n t  t h e  t r a n s p o r t  and u s e  of w a t e r  a c r o s s  county 

boundar ies .  The t r a n s p o r t  a c r o s s  w a t e r  management d i s t r i c t  

b o u n d a r i e s  was n o t  i n c l u d e d  w i t h i n  S e c t i o n  373 .223(2) ,  F l o r i d a  

S t a t u t e s ,  f o r  t h e  obv ious  r e a s o n  t h a t  t h e r e  was no common law 

r e s t r i c t i o n  a g a i n s t  such t r a n s p o r t  and u s e  s i n c e  t h e  f i v e  d i s -  

t r i c t s  d i d  n o t  e x i s t  under t h e  common law and o n l y  came i n t o  

e x i s t e n c e  upon t h e  enactment  of Chapter  373. T r a n s p o r t  a c r o s s  

county b o u n d a r i e s  was l a t e r  i n s e r t e d  i n  t h e  p r o v i s i o n  t o  

complement t h e  implementa t ion  of S e c t i o n  373 -217, F l o r i d a  

S t a t u t e s ,  which p r e c l u d e s  county i n t e r f e r e n c e  w i t h  t h e  

Department1 s a n d  t h e  D i s t r i c t  I s e x c l u s i v e  a u t h o r i t y  over  t h e  

p e r m i t t i n g  of consumptive w a t e r  u s e s  and  t h e  t r a n s p o r t a t i o n  

t h e r e o f .  Consequent ly  t h e  c l e a r  i n t e n t  of S e c t i o n  373.223 ( 2 )  

i s  n o t  t o  l i m i t  t h e  use and t r a n s p o r t  of w a t e r  a s  a s s e r t e d  by 

Osceola  County, but  r a t h e r  t o  broaden t h e  o p p o r t u n i t y  f o r  w a t e r  

use by el i m i n a t i n g  common law r e s t r i c t i o n s  and a r t i f i c i a l  

p a r o c h i a l  impediments s o  t h a t  t h e  f u l l  b e n e f i c i a l  use  of 

F l o r i d a ' s  w a t e r s  may be a c h i w e d .  

S e c t i o n  373.223, F l o r i d a  S t a t u t e s ,  p r o v i d e s  s p e c i f i c  

l e g i s l a t i v e  a u t h o r i t y  t o  a u t h o r i z e  t h e  t r a n s p o r t  of w a t e r  

whenever t h e  s t a t u t o r y  c r i t e r i a  f o r  i s s u a n c e  of a  p e r m i t  and 

t r a n s p o r t  and use  a r e  m e t ,  i n c l u d i n g  a c r o s s  d i s t r i c t  boun- 

d a r i e s .  The f a c t  t h a t  consumptive use p e r m i t t i n g  h a s  been 

d e l e g a t e d  t o  t h e  w a t e r  management d i s t r i c t s  does  n o t  e l i m i n a t e  

s p e c i f i c  a u t h o r i t y  c o n f e r r e d  by t h e  s t a t u t e .  Moreover, 

s p e c i f i c  s t a t u t o r y  a u t h o r i t y  g i v e n  t h e  Department a u t h o r i z e s  i t  

t o  s p e c i f y  a  p r o c e d u r e  whereby d i s t r i c t s  can  c o n s i d e r  r e q u e s t s  



t o  t r a n s p o r t  water  a c r o s s  d i s t r i c t  boundar ies  and f a c t u a l  con- 

s i d e r a t i o n s  f o r  d i s t r i c t  r u l e s  r e l a t i n g  t o  p u b l i c  i n t e r e s t  

de t e rmina t ions  a s  a r e  s e t  f o r t h  i n  F lo r ida  Admin i s t r a t i ve  Code 

Rule 17-40.05. Chapter 373 i s  r e p l e t e  w i th  s t a t u t o r y  

guide1 i n e s  and s t a n d a r d s  c lo thed  w i t h  common law meanings t o  

guide both t h e  DER and t h e  water  management d i s t r i c t s  i n  i m -  

plementing t h e  purposes  and i n  i n t e n t  of P a r t  I1 of Chapter 

373. 



The r e s o l u t i o n  of t h e  i s s u e s  b e f o r e  t h i s  Cour t  l i e s  i n  

t h e  p r o p e r  p e r s p e c t i v e  r e g a r d i n g  t h e  comprehensive l e g i s l a t i v e  

scheme se t  f o r t h  i n  Chapter  373, F l o r i d a  S t a t u t e s ,  f o r  t h e  

r e g u l a t i o n  of F l o r i d a ' s  w a t e r  r e s o u r c e s .  The D i s t r i c t ' s  pos i -  

t i o n  r e p r e s e n t s  a n  i n t e r p r e t a t i o n  of Chapter  373, F l o r i d a  

S t a t u t e s ,  founded i n  s p e c i f i c  a u t h o r i t y  c o n f e r r e d  i n  t h e  

s t a t u t e ,  which e n a b l e s  management and u s e  of t h e  w a t e r  

r e s o u r c e s  i n  t h e  S t a t e  t o  t h e  maximum d e g r e e  i n  t h e  most e f f i -  

c i e n t  and c o s t  e f f e c t i v e  manner. Osceola  County' s p a r o c h i a l  

i n t e r p r e t a t i o n  of t h e  s t a t u t e  i s  e n t i r e l y  c o n t r a r y  t o  t h e  in-  

t e n t  and p u r p o s e s  of t h e  s t a t u t e  because  it h a s  t h e  o p p o s i t e  

r e s u l t  of t h e  D i s t r i c t ' s .  Osceola County ' s  e n t i r e  argument is  

comple te ly  c o n t i n g e n t  upon t h i s  Cour t  f i n d i n g  t h e  need f o r  t h e  

words "water  management d i s t r i c t  boundary" i n  a  s t a t u t o r y  

p r o v i s i o n .  The lower  c o u r t  p r o p e r l y  r e j e c t e d  how Osceola  

County narrowly framed t h e  i s s u e  i n  t e r m s  of t h e  a b s o l u t e  

n e c e s s i t y  f o r  t h e  words " t r a n s p o r t  and use  . . . a c r o s s  . . . water  

management d i s t r i c t  b o u n d a r i e s "  t o  appear  i n  S e c t i o n  

373.223(2) ,  F l o r i d a  S t a t u t e s ,  and i n s t e a d  a d o p t e d  t h e  l o g i c a l  

i n t e r p r e t a t i o n  of Chapter  373, F l o r i d a  S t a t u t e s ,  t h a t  i n t e r -  

d i s t r i c t  t r a n s p o r t  of w a t e r  i s  a u t h o r i z e d  under t h e  s p e c i f i c  

a u t h o r i t y  g r a n t e d  t o  t h e  DER t o  r e g u l a t e  t h e  management of 

F l o r i d a ' s  w a t e r  r e s o u r c e s  o n  a  s t a t e -wide  b a s i s  and  t o  

a u t h o r i z e  t h e  t r a n s p o r t  and  use  of wa te r  beyond o v e r l y i n g  l a n d ,  

a c r o s s  county b o u n d a r i e s  o r  o u t s i d e  t h e  w a t e r s h e d  f r m  which it 



is  taken.  The secondary i s s u e  i n  t h i s  case  i s  whether t h e  

l e g i s l a t i v e  scheme e s t a b l i s h e d  under Chapter 373, F lo r ida  

S t a t u t e s ,  a u t h o r i z e s  t h e  DER t o  e s t a b l i s h  and d e l e g a t e  an  ad- 

m i n i s t r a t i v e  pol icy  mechanism whereby t h e  conserva t ion  and 

maximum b e n e f i c i a l  use of F lo r ida1  s w a t e r s  may be r e a l i z e d  on a  

s ta te-wide and r eg iona l  b a s i s  when an  app l i can t ,  such a s  

Brevard County, wishes t o  withdraw water  from w i t h i n  t h e  boun- 

d a r i e s  of one water  management d i s t r i c t  and t r a n s p o r t  i t  f o r  

consumptive use w i t h i n  another  water  management d i s t r i c t .  

Review of Chapter 373 r e v e a l s  t h a t  not  only i s  t h e  DER s p e c i f i -  

c a l l y  au tho r i zed  t o  e s t a b l i s h  such a  mechanism, but it h a s  a  

duty t o  do so. 

B R W A R D  COUNTY IS SPECIFICALLY A U T H O R I Z E D  BY 
STATUTE TO APPLY FOR APPRWAL O F  A CONSUMFTNE 
USE O F  WATER THAT WOULD TRANSPORT WATER D R N N  
I N  SOUTH FLORIDA WATER MANAGEMENT DISTRICT 
TO THE ST. JOHNS R I V E R  WATER MANAGEMENT DISTRICT 
AND THERE USE IT.  

A seminal ad j  unct of Osceola County1 s p o s i t i o n  i s  t h a t  

no t  only does S t .  Johns n o t  have t h e  a u t h o r i t y  t o  cons ider  an 

a p p l i c a t i o n  t h a t  proposes  t o  t r a n s p o r t  wate r  a c r o s s  water  

management d i s t r i c t  boundar ies  but t h a t  Brevard County does n o t  

have t h e  a u t h o r i t y  t o  apply f o r  approval  t o  t r a n s p o r t  wate r  

a c r o s s  water  management d i s t r i c t  boundaries.  However, Sec t ions  

125.01, 127 -01, 153 -03 and 373.223, ~ l o r i d a  S t a t u t e s ,  spec i f  i- 

c a l l y  a u t h o r i z e  Brevard County t o  seek approval  t o  t r a n s p o r t  



water a c r o s s  t h e  boundary of SFWMD and S t .  Johns  and use it 

w i t h i n  S t .  Johns. 

This  Court should do a s  t h e  lower c o u r t  d i d  and d e c l i n e  

t o  r u l e  f o r  Osceola County. The reasons  f o r  doing s o  l i e  i n  

t h e  c l e a r  l i t e r a l  meaning of Sec t ion  373.223 (2 )  , Flo r ida  

S t a t u t e s ,  a s  w r i t t e n ,  t h e  l e g i s l a t i v e  h i s t o r y  of t h e  p rov i s ion  

which s u p p o r t s  t h e  c l e a r  l i t e r a l  meaning t h e  D i s t r i c t  g i v e s  t h e  

prov is ion ,  o t h e r  s t a t u t o r y  p rov i s ions  in,sri,maf,eri-a wi th  it 

and because Osceola County's  p o s i t i o n  when a p p l i e d  d e f e a t s  

sound, comprehensive planning by l o c a l  governments. I t  a l s o  i s  

d e f e a t i v e  of t h e  purposes of Chapter 373, F lo r ida  S t a t u t e s ,  and 

t h i s  w i l l  be d i scus sed  under Poin t  11. 

Sec t ions  125.01, 127.01 and 153.03, F lo r ida  S t a t u t e s ,  

s p e c i f i c a l l y  a u t h o r i z e  Brevard County t o  go o u t s i d e  of Brevard 

County i n t o  any ad jo in ing  county t o  a c q u i r e  l a n d  and c o n s t r u c t  

or  purchase water  systems and supply water w i t h i n  both 

count ies .  These s p e c i f i c  a u t h o r i z a t i o n s  a r e  general  au thor iza-  

t i o n s  t h a t  a r e  no t  i n  any f a sh ion  l i m i t e d  except  a s  i s  

s p e c i f i e d  i n  Sec t ion  153.03(1) and ( 5 ) ,  F lo r ida  S t a t u t e s :  a  

county may no t  a t t empt  t o  t a k e  over a  water  supply system of a  

mun ic ipa l i t y  or i n d u s t r i a l  or  manufactur ing p l a n t  wi thout  t h e  

permiss ion of t h e  owner. There i s  no c o n s t r a i n t  i n  t h e s e  

s t a t u t o r y  p rov i s ions  a g a i n s t  t r a n s p o r t i n g  wate r  a c r o s s  water  

management d i s t r i c t  boundaries.  

The D i s t r i c t  sugges t s  t h a t  t h e  absence of a  p r o h i b i t i o n  

a g a i n s t  t r a n s p o r t i n g  wate r  a c r o s s  wate r  management d i s t r i c t  

boundar ies  v e r s u s  t h e  presence of t h e  c o n s t r a i n t s  on county 



a u t h o r i t y  t h a t  a r e  s t a t e d  i n  S e c t i o n  153 -03, F lor ida  S t a t u t e s ,  

provide a  g r e a t  dea l  of i n s i g h t  i n t o  l e g i s l a t i v e  i n t e n t  con- 

ce rn ing  S e c t i o n  373.223 (2 )  , Flo r ida  S t a t u t e s .  Sec t ion  

373 -223 (2 )  , Flo r ida  S t a t u t e s ,  a u t h o r i z e s  consumptive use per- 

m i t t e e s  t o  apply f o r  permiss ion t o  t r a n s p o r t  and use ground 

water ,  which i s  t h e  type of water  Brevard County seeks ,  beyond 

t h e  l a n d  ove r ly ing  t h e  water  and a c r o s s  county boundaries,  

which Brevard seeks  t o  do a s  wel l .  The s t a t u t o r y  p r o v i s i o n  

a l s o  a u t h o r i z e s  t r a n s p o r t  and use of water  ou t s ide  t h e  

watershed from which it i s  t aken  but h e r e i n  Brevard County's  

proposed t r a n s p o r t  and use would n o t  c o n s t i t u t e  a  t r a n s p o r t  and 

use ou t s ide  t h e  ground watershed from which Brevard County 

would draw t h e  water  but would be a  t r a n s p o r t  and use w i t h i n  

t h e  same ground water  watershed. Thus, g iv ing  S e c t i o n  

373.223 (2 )  , Flor ida  S t a t u t e s ,  i t s  l i t e r a l  reading,  Brevard 

County i s  a u t h o r i z e d  t o  seek approval  t o  t r a n s p o r t  water  from 

Osceola County and use it i n  Brevard County. S t a t u t e s  a r e  t o  

be given t h e i r  p l a i n ,  unambiguous meaning. B Q L U - Y ~ , ~ L Z L ~ ~  450 

So.2d 217 (F la .  1984) . 
Sec t ion  373.223(2),  F lor ida  S t a t u t e s ,  a s  no ted  by Osceola 

County, was i n i t i a l l y  enacted a s  p a r t  of Chapter 72-299, Laws 

of F lo r ida  and a s  o r i g i n a l l y  enacted provided: 

The governing board or  t h e  department may a u t h o r i z e  
t h e  ho lder  of a  use permit  t o  t r a n s p o r t  and use ground 
o r  su r f ace  water  b e y ~ n d , ~ ~ & ~ 1 y i ~ g - 1 . a n d  o r  ~utsbde,f ;he  
~afershed-f r~a-which-if-is-taken if t h e  governing board 
or  department determines  t h a t  such t r a n s p o r t  and use i s  
c ~ n s b a t e n f  ,wifh-fhe-pubLi~-int,e~;est,.  (emphasis added) . 



When Chapter 373 was enacted,  t h e  L e g i s l a t u r e  in tended  t o  

provide a  s t a t ewide  system both on t h e  s t a t e  and r e g i o n a l  l e v e l  

t o  f u l l y  c o n t r o l  t h e  F lo r ida1  s w a t e r s  s o  a s  t o  r e a l i z e  t h e i r  

f u l l  b e n e f i c i a l  use f o r  a  growing s t a t e .  Consequently, t o  have 

an  e f f i c i e n t  and comprehensive system of water  law under t h e  

a d m i n i s t r a t i v e  permit  system of water  management contemplated 

under Chapter 373, F lo r ida  S t a t u t e s ,  t h e  L e g i s l a t u r e  enacted 

S e c t i o n  373.223(2),  F lo r ida  S t a t u t e s ,  a s  de r ived  f  ram t h e  Model 

Water Code, t o  e l i m i n a t e  t h e  e a s t e r n  r i p a r i a n  common law over- 

l y i n g  1 and and watershed place-of-use r e s t r i c t i o n s  s o  t h a t  t h e  

comprehensive admini s t r a t i v e  system e s t a b l i s h e d  under t h e  

s t a t u t e  could be e f f e c t i v e l y  and e f f i c i e n t l y  adminis te red  t o  

meet F l o r i d a 1  s water  needs. See, Maloney, Ausness and Morris ,  

A Model-Hakgg-C~dg, (1972) , s e c t i o n  2.02 (2 )  commentary and i n  ------ 
genera l ,  t h e  Chapter 2  commentary. The i n t e n t  t o  d e p a r t  from 

t h e  common law was no ted  by Osceola County. 

I t  i s  a t  t h i s  p o i n t  t h a t  S t .  Johns  and Osceola County 

p a r t  ways i n  i n t e r p r e t i n g  t h e  l e g i s l a t i v e  h i s t o r y  of Sec t ion  

373 -223 ( 2 ) ,  F lo r ida  S t a t u t e s .  Indeed i n  1976 t h e  L e g i s l a t u r e  

amended Chapter  373 and S e c t i o n  373.223(2) ,  F lo r ida  S t a t u t e s .  

Up t o  t h a t  time, Sec t ion  373 -223 (2 )  , Flo r ida  S t a t u t e s ,  was a  

s p e c i f i c  a u t h o r i z a t i o n  t o  c o u n t i e s  wi thout  any s t a t e d  l i m i t  on 

where they could seek t o  t r a n s p o r t  wate r  from, except t h a t  t h e  

county be q u a l i f i e d  pursuant  t o  S e c t i o n  373.223(1) , Flo r ida  

S t a t u t e s ,  and t h e  t r a n s p o r t  and use be i n  t h e  p u b l i c  i n t e r e s t  

per  Sec t ion  373.223(2),  F lo r ida  S t a t u t e s .  Chapter 76-243, 

Sec t ions  9  and 10,  Laws of F lo r ida ,  was n o t  in tended  t o  p lace  a  



l i m i t a t i o n  on t h e  a u t h o r i t y  and a b i l i t y  of c o u n t i e s  t o  seek 

wa t e r  o u t s i d e  t h e i r  boundar ies  bu t  was i n t e n d e d  t o  c u r t a i l  t h e  

e f f o r t s  of coun t i e s ,  such a s  Osceola  County 's ,  t o  f r u s t r a t e  

consumptive use pe rmi t t i ng .  

Cod i f i ed  a s  S e c t i o n  373.217, F l o r i d a  S t a t u t e s ,  Chapter  

76-243, S e c t i o n  9 ,  Laws of F lo r i da ,  preempted t o  t h e  DER and 

t h e  wa t e r  management d i s t r i c t s  t h e  e x c l u s i v e  a u t h o r i t y  f o r  

r e g u l a t i n g  t h e  consumptive use of wa te r  and t h e  t r a n s p o r t a t i o n  

of wa t e r  and s p e c i f i c a l l y  p r e v e n t s  l o c a l  governments frcnn 

e n a c t i n g  and e n f o r c i n g  any law, o rd inance ,  r u l e  o r  r e g u l a t i o n  

t h a t  would f o r b i d  a  consumptive use p e r m i t t e e  frcnn t r a n s p o r t i n g  

wa te r .  See, Cammack,~,,Sminale,Cauot~, Case No. 84-3270 CA 

( F l a .  1 8 t h  C i r .  C t .  1 9 8 5 ) .  To f u l l y  implement S e c t i o n  373.217, 

F l o r i d a  S t a t u t e s ,  and t o  m a i n t a i n  cons i s t ency ,  t h e  L e g i s l a t u r e  

concomi tan t ly  amended S e c t i o n  373 -223 (2 )  i n  Chapter  76-243, 

S e c t i o n  1 0 ,  Laws of F l o r i d a ,  by a u t h o r i z i n g  t h e  d i s t r i c t s  o r  

t h e  DER t o  pe rmi t  t h e  t r a n s p o r t  of wa te r  " a c r o s s  county boun- 

d a r i e s "  and  p r o h i b i t i n g  any l o c a l  government frcnn adop t i ng  o r  

e n f o r c i n g  Inany law, o rd inance ,  r u l e  r e g u l a t i o n  o r  o rde r  t o  t h e  

c o n t r a r y t t .  These a m e n h e n t s ,  r e ad  i n , ~ ~ i , m a t e ~ ; i a ,  make i t  

c l e a r  t h a t  t h e  verbage t h a t  was added t o  S e c t i o n  373.223 ( 2 ) ,  

F l o r i d a  S t a t u t e s ,  was n o t  i n t e n d e d  t o  r e s t r i c t  t h e  a u t h o r i t y  of 

c o u n t i e s  t o  seek w a t e r  i n  a d j o i n i n g  c o u n t i e s  but  i n s t e a d  was 

i n t ended  t o  c u r t a i l  t h e  e f f o r t s  of a d j o i n i n g  c o u n t i e s  t o  t h w a r t  

consumptive use p e r m i t t i n g  t h a t  invo lved  t r a n s p o r t  and use  of 

wa te r  a c r o s s  county boundar ies .  I t  was t h e  c l e a r  l e g i s l a t i v e  

i n t e n t ,  by t h e  ve ry  terms of S e c t i o n  373 -223, F l o r i d a  S t a t u t e s ,  



t h a t  t h e  o p p o s i t i o n  of a d j o i n i n g  c o u n t i e s  be l i m i t e d  t o :  (1) 

whether  t h e  a p p l i c a n t  shou ld  be i s s u e d  a  consumptive use p e r m i t  

and ( 2 )  whether  t h e  proposed t r a n s p o r t  and use  was i n  t h e  

pub1 i c  i n t e r e s t .  

T h i s  c a s e  i s  n o t h i n g  more t h a n  a  s p u r i o u s  a t t e m p t  th rough  

a  s p e c i o u s  c o n t e n t i o n  t o  t h w a r t  t h e  purpose  f o r  S e c t i o n  

373 .223(2) ,  F l o r i d a  S t a t u t e s ,  a s  i t  was i n i t i a l l y  e n a c t e d  a n d  

s u b s e q u e n t l y  amended. I t  i s  s u p e r f l u o u s  f o r  t h e  L e g i s l a t u r e  t o  

i n s e r t  l anguage  i n  S e c t i o n  373 .223(2) ,  r e g a r d i n g  w a t e r  manage- 

ment d i s t r i c t  b o u n d a r i e s  s i n c e  o b v i o u s l y  t h e r e  was n e v e r  a  

common law r e s t r i c t i o n  r e g a r d i n g  a  use be ing  c o n f i n e d  t o  w i t h i n  

d i s t r i c t  b o u n d a r i e s  s i n c e  t h e  d i s t r i c t s  never  e x i s t e d  u n t i l  t h e  

enactment  of Chapter  373. Likewise,  it i s  s u p e r f l u o u s  f o r  t h e  

l e g i s l a t u r e  t o  i n s e r t  l anguage  i n  s e c t i o n  373.223 ( 2 )  r e g a r d i n g  

w a t e r  management d i s t r i c t  b o u n d a r i e s  i n  a d d i t i o n  t o  county 

b o u n d a r i e s  because t h e  a u t h o r i z a t i o n  t o  c o u n t i e s  t o  go beyond 

t h e i r  b o u n d a r i e s  encompasses a u t h o r i z a t i o n  t o  propose  t o  c r o s s  

w a t e r  management d i s t r i c t s  and  because  of t h e  l e g i s l a t i v e  in-  

t e n t  behind Chapter  76-243, S e c t i o n s  9  and 10,  Laws of F l o r i d a .  

Moreover, t h e  l a t e s t  l e g i s l a t i v e  e x p r e s s i o n  r e l a t i n g  t o  t h e  

t r a n s p o r t  of w a t e r  a c r o s s  w a t e r  management d i s t r i c t  boundar ies ,  

S e c t i o n  187.201( 8) ( b )  3,  F l o r i d a  S t a t u t e s ,  ( 1 9 8 5 ) ,  s t a t e s  t h a t  

i t  i s  t h e  p o l i c y  i n  F l o r i d a  t o  "encourage t h e  deve lopnen t  of 

l o c a l  and r e g i o n a l  s u p p l i e s  w i t h i n  w a t e r  management d i s t r i c t s  

i n s t e a d  of t r a n s p o r t i n g  s u r f a c e  w a t e r  a c r o s s  d i s t r i c t  boun- 

d a r i e s " .  T h i s  s t a t u t o r y  p r o v i s i o n  does  n o t  e s t a b l i s h  

r e g u l a t o r y  a u t h o r i t y  bu t  it does  i n d i c a t e  t h a t  t r a n s p o r t  of 



s u r f a c e  w a t e r  i s  n o t  p r o h i b i t e d  a n d  t h a t  t h e r e  is  no p o l i c y  

encouraging o r  d i s c o u r a g i n g  t h e  t r a n s p o r t  of ground w a t e r .  

Thus every  l e g i s l a t i v e  e x p r e s s i o n  on t h e  t r a n s p o r t  of w a t e r  i s  

a  g e n e r a l  a u t h o r i z a t i o n  w i t h  s p e c i f i c  l i m i t a t i o n s  t h a t  do n o t  

i n c l u d e  a  p r o h i b i t i o n  a g a i n s t  t r a n s p o r t i n g  w a t e r  a c r o s s  w a t e r  

management d i s t r i c t  boundar ies .  

Osceola  County i g n o r e s  t h e  c l e a r  meaning and  t h e  l e g i s l a -  

t i v e  i n t e n t  of S e c t i o n  373 -223 ( 2 )  , F l o r i d a  S t a t u t e s ,  and 

a s s e r t s  t h a t  f a i l u r e  of t h e  p r o v i s i o n  t o  r e f e r  t o  d i s t r i c t  

b o u n d a r i e s  p r e c l u d e s  t r a n s f e r s  a c r o s s  such boundar ies .  The 

p o i n t  of law i n  Eariser i s  t h a t  i f  t h e  L e g i s l a t u r e  s a y s  a n  

agency a c t  i n  a  p a r t i c u l a r  way t h e  agency canno t  a c t  i n  

a n o t h e r .  Tha t  c a s e  i s  c l e a r l y  d i s t i n g u i s h a b l e  from t h e  i n s t a n t  

case .  Here in  t h e  a g e n c i e s  would a c t  i n  conformance w i t h  t h e  

a u t h o r i t y  t h e  L e g i s l a t u r e  p rov ided  them t o  t h e  e x t e n t  t h e  

L e g i s l a t u r e  p rov ided  a u t h o r i t y  and t h e  a u t h o r i t y  p rov ided  t h e  

a g e n c i e s  i s  v a l i d  i n  eve ry  r e s p e c t .  The d o c t r i n e  of e m r e s s i ~  

unius,est-exslusi~-aLte~ius, a p p l i e d  i n  Z a x i ~ e z  and which i s  

what Osceola  County ' s  whole argument i s  based on, is n o t  a  

mechanical  r u l e  of law u n i v e r s a l l y  a p p l i e d  t o  a  s t a t u t o r y  

p r o v i s i o n  w i t h o u t  r e g a r d  t o  l e g i s l a t i v e  i n t e n t  and p a r t i c u l a r l y  

when i t s  a p p l i c a t i o n  l e a d s  t o  a n  a b s u r d  o r  i n c o n s i s t e n t  result .  

S ~ ~ L ~ , T K S ~ S Q Q K L S L ~ Q ~ ~ C Q ~ E Q U - Y ~ ~ B Q ~ ~ L S ~ T K ~ ~ S ~  ~ K - C Q U W U  373 

So.2d 55 ( F l a .  1st DCA 1979) . For i l l u s t r a t i o n ,  t h e  i l l o g i c a l  

e x t r a p o l a t i o n  of Osceola  County' s i n t e r p r e t a t i o n  of t h e  pr  ovi- 

s i o n  and t h e  a p p l i c a t i o n  of t h e  d o c t r i n e  would a l s o  mean t h a t  

t r a n s f e r s  a c r o s s  munic ipa l  b o u n d a r i e s  a r e  a l s o  p r e c l u d e d  s i n c e  



t h e r e  i s  no r e f e r e n c e  t o  munic ipal  boundar ies  i n  t h e  s t a t u t o r y  

p r o v i s i o n ;  t h e r e  cou ld  be no t r a n s f e r s  a c r o s s  s p e c i a l  d i s t r i c t  

boundar ies  s i n c e  t h e r e  i s  no r e f e r e n c e  t o  s p e c i a l  d i s t r i c t  

boundar ies  i n  S e c t i o n  373.223(2) ,  F l o r i d a  S t a t u t e s ;  t h e r e  could  

be no t r a n s p o r t  a c r o s s  r e g i o n a l  p l ann ing  counc i l  boundar ies  

s i n c e  t h e r e  i s  no r e f e r e n c e  t o  such boundar ies ;  and  t h a t  ce r -  

t a i n  r e g i o n a l  wa te r  supply a u t h o r i t i e s  c u r r e n t l y  e s t a b l i s h e d  

under S e c t i o n  373.1962, F l o r i d a  S t a t u t e s ,  cannot  f u l f i l l  t h e i r  

f u n c t i o n s  s imply because t h e  boundar ies  of t h e  a u t h o r i t i e s  a r e  

d i v i d e d  by water  management d i s t r i c t  boundar ies .  Moreover, t o  

a c c e p t  Osceola  County1 s p o s i t i o n  would a l s o  mean t h a t  t r a n s f e r s  

w i t h i n  t h e  same county,  c i t y  or  p rope r ty  would be p r o h i b i t e d  i f  

t h e  county,  c i t y  or  p r o p e r t y  was d i v i d e d  by a  d i s t r i c t  boundary 

l i n e .  Such d i v i s i o n s  a r e  p r e v a l e n t  s i n c e  d i s t r i c t  boundar ies  

were  determined t o  conform c l o s e l y  t o  h y d r o l o g i c a l  1 i n e s  r a t h e r  

t h a n  p o l i t i c a l  o r  ownership boundar ies .  See, Maloney, P l age r ,  

Ausness and Canter ,  ~ l g ~ f  d~,Waf gg,La~-19,8Q, (Univ. of F l  a. 

1980) a t  210; B-kI~deL-Waf e€,C~d€!, slaEra a t  S e c t i o n  1 .15  

commentary. For example, p a r t s  of Orange, i n c l u d i n g  t h e  Ci ty  

4 Cur ren t l y ,  t h e  Withlacoochee  Regional  Water Supply 
Author i ty  and t h e  Peace River-Manasota Regional  Supply 
Au tho r i t y  a r e  comprised of c o u n t i e s  l y i n g  w i t h i n  s e p a r a t e  wa te r  
management d i  s t r i c t  s. See, Ha&~€-Ees_oucce~,Ef1_as~~f , E L Q E ~ ~ Q ~  
(Fe rna ld  and P a t t e n ,  ed. 1 9 8 4 ) ,  p. 249. 



of Orlando, and Osceola  c o u n t i e s  l i e  w i t h i n  S t .  Johns  and t h e  

remainder w i t h i n  t h e  South F l o r i d a  d i s t r i c t ,  and Polk  County i s  

subdiv ided  by t h e  boundary l i n e s  of t h r e e  wate r  management 

d i s t r i c t s .  S t .  Johns  i n c l u d e s  p a r t  of Haines C i ty  and 

m e t r o p o l i t a n  Lake A l f r e d  and Winter  Haven. The lower c o u r t  

r e j e c t e d  Osceola  County 's  p o s i t i o n  and found n o t h i n g  i n  Chapter  

373 t o  s u s t a i n  it. Qsce~;b~,C~unty, 486 So.2d a t  619, n. 4; 

App. 17 .  

A b a s i s  f o r  j u r i s d i c t i o n  t h a t  Osceola  County r a i s e d  was 

t h a t  t h e  lower c o u r t '  s d e c i s i o n  a f f  e c t e d  t h e  d u t i e s  of county 

commissioners who a r e  c o n s t i t u t i o n a l  o f f i c e r s .  The lower 

cour t '  s d e c i s i o n  does s o  on ly  i n d i  r e c t l y  because S e c t i o n  

373 -217, F l o r i d a  S t a t u t e s ,  preempted consumptive use p e r m i t t i n g  

from coun t i e s .  Count ies  have t h e  duty ,  pursuan t  t o  S e c t i o n  

163.3177, F l o r i d a  S t a t u t e s ,  t o  deve lop  and adopt  a n  economi- 

c a l l y  f e a s i b l e  comprehensive p l a n  f o r  t h e  o r d e r l y  and balanced 

d e v e l o p e n t  of t h e  a r e a  and have a s  a n  o b j e c t i v e  t h e  coordina- 

t i o n  of p l a n s  among ne ighbor ing  c o u n t i e s  and w i t h  r eg iona l  and 

s t a t e  comprehensive p lans .  Furthermore, t h e  L e g i s l a t u r e  

encourages  c o o p e r a t i v e  p lann ing  among t h e  coun t i e s ,  

munic ipal  iti es and wa te r  management d i s t r i c t s  s i n c e  consumptive 

use p e r m i t t i n g  i s  t h e  l e g i s l a t i v e  domain of r eg iona l  water  

management d i s t r i c t s .  See  S e c t i o n s  373 -196, 373 -1961, Fla.  

S t a t .  (1985) . I f  any t h ing ,  Osceola c o u n t y ' s  p o s i t i o n  would 

make l o c a l  p lann ing  f o r  c o u n t i e s  and c i t i e s  t h a t  a r e  d iv ided  by 

o r  nea r  wa te r  management d i s t r i c t  boundar ies  more d i f f i c u l t  and 

developnent  more expensive.  Th i s  would h o l d  t r u e  a s  well f o r  



reg iona l  p lanning c o u n c i l s  and s t a t e  agenc ie s  doing r eg iona l  

and s t a t e  comprehensive p l a n s  pursuant  t o  Chapter 186,  F lo r ida  

S t a t u t e s .  

STATUTORY PR W ISIONS ESTABLISH SPEC1 FI C 
AUTHORITY FOR THE DEPARTMENT OF ENVIRONMENTALI 
REGULATION TO ACT U P O N  BREVARD COUNTY'S 
APPLICATION AND, BUT FOR THE DELJZATION OF 
AUTHORITY TO THE WATER MANAGEMENT DISTRICTS, 
THE DUTY TO ACT U P O N  THE APPLICATION 

Sec t ion  373 -223, F lo r ida  S t a t u t e s ,  p rov ides  t h e  DER wi th  

t h e  s p e c i f i c  a u t h o r i t y  t o  a c t  upon t h e  a p p l i c a t i o n  of Brevard 

County t o  t r a n s p o r t  wate r  drawn i n  Osceola County, i n  t h e  

SFWMD, t o  Brevard County, i n  S t .  Johns, and t h e r e  use it. The 

lower c o u r t  s o  h e l d  and t h i s  c o u r t  should a l s o  because t o  do 

so, a s  t h e  lower c o u r t  s t a t e s ,  g i v e s  e f f e c t  t o  t h e  s t a t u t o r y  

p r o v i s i o n ' s  p l a i n ,  unambiguous meaning and i s  c o n s i s t e n t  w i th  

l e g i s l a t i v e  i n t e n t ,  and t o  n o t  do s o  i s  def e a t i v e  of t h e  pur- 

poses  of Chapter 373. 

The prev ious  p o r t i o n  of t h i s  argument approached S e c t i o n  

373.223 ( 2 )  , Flo r ida  S t a t u t e s ,  from an a p p l i c a n t ' s  s t andpo in t .  

This  p o r t i o n  approaches t h e  s e c t i o n  from t h e  admin i s t e r ing  

agency s t andpo in t .  S t .  Johns does s o  because S e c t i o n  

373.223 ( 2 ) ,  F lo r ida  S t a t u t e s ,  empowers r e g u l a t o r s  a s  we l l  a s  

a p p l i c a n t s .  

DER i s  empowered t o  implement a  consumptive use permit- 

t i n g  program but d e l e g a t i o n  of i t s  a u t h o r i t y  t o  t h e  water  



management d i s t r i c t s ,  which was once merely encouraged, is  now 

mandatory. Sec t ions  373 -016 ( 3 )  , 373 -103 (1) , 373.216, 373 -219, 

F lo r ida  S t a t u t e s .  I f  it were  not  f o r  t h e  wate r  management d i s -  

t r i c t  having consumptive use pe rmi t t i ng  programs, t h e  DER, a  

s t a t e  agency whose geographical  j u r i s d i c t i o n  i s  co-terminus 

wi th  t h e  boundar ies  of t h e  S t a t e  of F lor ida ,  could have a  con- 

sumptive use p e r m i t t i n g  program. I f  DER did,  it would g r a n t  

and deny pe rmi t s  and r e c e i v e  r e q u e s t s  t o  t r a n s p o r t  and use 

water .  C lea r ly  t o  it, a  s t a t e  agency, water  management d i s -  

t r i c t  boundar ies  a r e  i r r e l e v a n t  i n  t e rms  of i t s  geographical  

j u r i s d i c t i o n .  Thus by t h e  c l e a r  and unambiguous terms of 

Sec t ion  373 -223, F lor ida  S t a t u t e s ,  i f  an a p p l i c a n t  q u a l i f i e d  

f o r  a  consumptive use permit ,  DER could a u t h o r i z e  t h e  t r a n s p o r t  

and use of water  beyond ove r ly ing  land ,  o u t s i d e  t h e  watershed 

o r  a c r o s s  county boundaries,  i f  t o  do so  i s  i n  t h e  p u b l i c  

i n t e r e s t .  Brevard County has  reques ted  approval  of what t h e  

s t a t u t e  s p e c i f i c a l l y  au thor iz  e s  DER t o  cons ider .  I t  i s  nonsen- 

s i c a l  t o  say t h a t  r egu la to ry  a u t h o r i t y  i s  l o s t  i f  DER d e l e g a t e s  

a u t h o r i t y  t o  wate r  management d i s t r i c t s .  This  i s  what Osceola 

County mainta ins .  I t  i s  nonsens ica l  t o  say r egu la to ry  

a u t h o r i t y  is  l o s t  even i f  it be argued t h a t  S e c t i o n  373.216, 

F lo r ida  S t a t u t e s ,  removes t h e  op t ion  of DER de l ega t ing  

a u t h o r i t y .  To do s o  d i s r e g a r d s  t h e  c l e a r ,  unambiguous meaning 

of t h e  s t a t u t e  and d e f e a t s  t h e  purpose of t h e  s t a t u t e .  

Giving S e c t i o n  373.223(2),  F lo r ida  S t a t u t e s ,  i t s  c l e a r ,  

unambiguous meaning i s  e n t i r e l y  c o n s i s t e n t  w i th  t h e  l e g i s l a t i v e  



i n t e n t  f o r  Chapter 373, F lo r ida  S t a t u t e s .  The fundamental pur- 

pose of t h e  enactment of t h e  F lo r ida  Water Resources Act, 

Chapter 373, F lo r ida  S t a t u t e s ,  was t o  provide comprehensive 

r e g u l a t i o n  of wa te r s  i n  t h e  s t a t e  through t h e  es tab l i shment  of 

a  f l e x i  b l  e  pol icy  f o r  t h e  conservat ion,  p r o t e c t i o n ,  management 

and c o n t r o l  of t h e  a v a i l a b l e  water  r e s o u r c e s  s o  a s  t o  r e a l i z e  

t h e i r  f u l l  b e n e f i c i a l  use. Sec t ion  373 -016, F lo r ida  S t a t u t e s ;  

G ~ & Y - Q €  -Sk , ,~e f  e r s h u ~ g - ~ ~ ~ S ~ u t , h w e s f  - ELo1;f da-Waf ezr6?ariagernenf 

Pfsfr;ict,, 355 So.2d 796, 798 (F la .  2nd DCA 1977) . The s t a t e ' s  

"waters"  a r e  e s s e n t i a l l y  " a l l  water ... w i t h i n  t h e  j u r i s d i c t i o n  

of t h e  s t a t e .  S e c t i o n  373.019( 8) , Flo r ida  S t a t u t e s .  These 

p r o v i s i o n s  do no t  t a l k  about  managing w a t e r s  of t h e  d i s t r i c t .  

Likewise managing w a t e r s  on t h e  b a s i s  of an a r e a  less t h a n  t h e  

e n t i  r e  s t a t e  a n n ~ f  provide optimum benef i c i  a1 use because it 

i n t e r j e c t s  impene t rab le  boundar ies  t h a t  bear no r e l a t i o n  t o  

popula t ion  c e n t e r s ,  growth, p roper ty  ownership, and t h e  quan- 

t i t y  and q u a l i t y  of water  resources .  This  could n o t  be t h e  

i n t e n t  of t h e  L e g i s l a t u r e .  

There a r e  o the r  non-regulatory p rov i s ions  i n  Chapter 373 

t h a t  e s t a b l i s h  l e g i s l a t i v e  i n t e n t  t h a t  t r a n s p o r t  and use of 

water  i s  s o l e l y  conf ined t o  s t a t e  boundar ies  and i s  n o t  con- 

f i n e d  by water management d i s t r i c t  boundaries.  Sec t ion  

373.036, F lo r ida  S t a t u t e s ,  a u t h o r i z e s  a  S t a t e  Water U s e  Plan. 

Sec t ions  373.196 and 373.1961, F lo r ida  S t a t u t e s ,  a u t h o r i z e  

coope ra t ive  p lanning  f o r  and provid ing  of water  among 

m u n i c i p a l i t i e s ,  c o u n t i e s  and wate r  management d i s t r i c t s .  



" e c t i o n  373.1 962, F l o r i d a  S t a t u t e s ,  a u t h o r i z  es l o c a l  govern- 

ments  t o  form r e g i o n a l  wa te r  supp ly  a u t h o r i t i e s .  No where 

w i t h i n  any of t h e s e  s t a t u t o r y  p r o v i s i o n s  i s  it i n d i c a t e d  t h a t  

w a t e r  r e s o u r c e s  a r e  t o  be managed a n d  used i n  a  manner t h a t  

canno t  i n c l u d e  t r a n s p o r t  and  use  a c r o s s  w a t e r  management d i s -  

t r i c t  boundar ies .  Indeed S e c t i o n  373.1962(1) ( a ) - ( £ )  , F l o r i d a  

S t a t u t e s ,  which e s t a b l i s h e s  c r i t e r i a  whereby t h e  Governor and 

C a b i n e t  would d e c i d e  whether  f o r m a t i o n  of a  r e g i o n a l  wa te r  

management a u t h o r i t y  w i l l  be a u t h o r i z  ed  c o n t a i n s  no i n d i c a t i o n  

i n  i t  t h a t  a u t h o r i t y  b o u n d a r i e s  may n o t  c r o s s  w a t e r  management 

d i s t r i c t  boundar ies .  These p r o v i s i o n s  a s  well a s  t h o s e  men- 

t i o n e d  i n  t h e  p r e c e e d i n g  pa ragraph  were found  by t h e  lower 

c o u r t  t o  e s t a b l i s h  t h a t  w a t e r  was t o  be managed n o t  on t h e  

p a r o c h i a l  b a s i s  Osceo la  County wants  bu t  on t h e  s t a t e w i d e  b a s i s  

t h e  L e g i s l a t u r e  h a s  a u t h o r i z e d  DER and t h e  w a t e r  management 

d i s t r i c t s  t o  manage t h e  S t a t e f  s w a t e r  r e s o u r c e s  on. 

THE DEPARTMENT OF ENVIRONMENTAL REGULATION'S 
DELEGATION OF ITS AUTHORITY TO AND SUPERVISION 
OF THE WATER MANAGEMENT DISTRICTS IS ABUNDANTLY 
BASED I N  SPECIFIC AUTHORITY 

Chapter  373, F l o r i d a  S t a t u t e s ,  e s t a b l i s h e s  a  t w o - t i e r e d  

a d m i n i s t r a t i v e  s t r u c t u r e  w i t h  t h e  DER v e s t e d  w i t h  t h e  c e n t r a l  

power and r e s p o n s i b i l i t y  on t h e  s t a t e  l e v e l ,  w h i l e  t h e  f i v e  

w a t e r  management d i s t r i c t s  m a i n t a i n  both  d e l e g a t e d  a n d  

independen t  powers t o  d e a l  w i t h  t h e  p a r t i c u l a r  w a t e r  problems 



i n  t h e i r  r e s p e c t i v e  r e g i o n O 5  Pursuan t  t o  S e c t i o n s  373.016(3) 

a n d  373 -026 ( 7 )  , F l o r i d a  S t a t u t e s ,  t h e  DER r e t a i n s  g e n e r a l  su- 

p e r v i s o r y  a u t h o r i t y  w e r  t h e  water management d i s t r i c t s  

r e g a r d l e s s  of d e l e g a t i o n  of p e r m i t t i n g  powers t o  t h e  d i s t r i c t s .  

F l o r i d a  A d m i n i s t r a t i v e  Code Rule  17-101.0 40 (10)  ( b )  . Moreover, 

and p a r t i c u l a r l y  s i g n i f i c a n t  t o  t h i s  case, t h e  DER may adopt  

and e n f o r c e  any r e g u l a t i o n s  n e c e s s a r y  t o  a d m i n i s t e r  Chapter  

373, F l o r i d a  S t a t u t e s ,  on t h e  s t a te  lwel and, as s t a t e  coor- 

d i n a t o r  of F l o r i d a ' s  w a t e r  r e s o u r c e s  and  d i s t r i c t  i n t e r a c t i o n ,  

t o  e s t a b l i s h  pol  i c y  guide1 i n e s ,  d i r e c t i v e s  o r  ob j  e c t i v e s  f o r  

t h e  d i s t r i c t s  i n  a d m i n i s t e r i n g  t h e  s t a t u t e .  S e c t i o n s  373.043, 

373.036(10) , 403 -805, F l o r i d a  S t a t u t e s .  Furthermore,  a s  

p r e v i o u s l y  mentioned,  t h e  L e g i s l a t u r e  d i r e c t e d  t h e  DER t o  f o r -  

mula te ,  w i t h  d i s t r i c t  i n p u t ,  a s t a t e  water use  p l a n  a s  a n  

" i n t e g r a t e d ,  ~ ; ~ ~ r ; d i ~ a f & d  p l a n  f o r  t h e  use and d e v e l o p e n t  of 

t h e  w a t e r s  of t h e  s t a te  . . . " (emphasis  added)  . 

5 ~ o r  t h e  h i s t o r i c a l  background and  a d m i n i s t r a t i v e  
framework of Chapter  373, E l ~ ~ i d a , K a t e r , h a a - ~ 9 8 Q ~  SlaErat PP. 
205-212; Fleming, "Water A l l o c a t i o n :  The Reasonable  and 
B e n e f i c i a l  Use S t a n d a r d s " ,  52  F l a .  B. J. 25 (1979) ;  DeGrove, 
Laad-Grafb,in,EslFfisa (APA P l a n n e r s  P r e s s  1984) , pp. 106-116; 
Maloney and Hamann, " I n t e g r a t i n g  Land and  Water ~ a n a g e m e n t " ,  U. 
of Fla.  Water Resources  Research  Center ,  Pub1 i c a t i o n  No. 54 ,  
(1981) pp. 45-63. 



Sec t ion  373.036, F lo r ida  s t a t u t e s . '  The purpose of t h e  s t a t e  

wate r  use p l a n  i s  t o  provide a  d e t a i l e d  and comprehensive 

b l u e p r i n t  f o r  s t a t ewide  water  r e sou rces  management. See, A 

MndeL,Wafer;,C~&, Sec t ion  1.07 (1972) commentary pp. 103-104. 

A s  t h e  nascen t  s t e p  i n  t h e  developnent of t h e  c u r r e n t  s t a t e  

water  use p l an  and a s  a n  increment i n  t h e  coord ina ted  s t a t ewide  

management of F l o r i d a ' s  water  resources ,  i n  1981 t h e  DER, pur- 

suan t  t o  s p e c i f i c  l e g i s l a t i v e  a u t h o r i t y  pr ev ious ly  mentioned, 

adopted t h e  i n i t i a l  p a r t  of t h e  S t a t e  Water Pol icy,  F lo r ida  

Admin i s t r a t i ve  Code Chapter 17-40 .7 I n  developing F lo r ida  

Adminis t ra t ive  Code Chapter 17-40, t h e  DER had t h e  f o r e s i g h t  t o  

recognize  t h e  e v e n t u a l i t y  t h a t  a  water  use may be reques ted  

which proposed t o  t r a v e r s e  d i s t r i c t  boundaries.  The DER rea l -  

i z e d  t h a t  i n d i v i d u a l  d i s t r i c t s  do no t  pos ses s  s t a t ewide  

a u t h o r i t y ,  a s  possessed by it. Consequently, t h e  water  

t r a n s p o r t  s e c t i o n  of t h e  S t a t e  Water Pol icy,  F lo r ida  

Adminis t ra t ive  Code Rule 17-40.05, was adopted t o  guide t h e  

i n d i v i d u a l  d i s t r i c t s  i n  such i n s t a n c e s .  The r u l e  p r e s c r i b e s  a  

see ,  Sf a t  e-IYaf ~ X - I I S ~ - E L S D ,  Dept . of Environmental 
Regulat ion (March 1986) . The p l a n  recogniz e s  t h a t  a s  F lo r ida  
grows s o  do water demands, and r ecogn izes  t h a t  t r a n s p o r t  of 
water  a c r o s s  d i s t r i c t  boundar ies  may be a  l a s t  r e s o r t .  
Consequently, an  o b j e c t i v e  of t h e  p l a n  i s  t o  op t imize  t h e  use 
of l o c a l  s u p p l i e s  p r i o r  t o  d i v e r s i o n  of wate rs .  Goal 8, Po l icy  
37 ( A )  ( d )  , (B)  , (£1 . This  o b j e c t i v e  i s  c o n s i s t e n t  w i th  t h e  
l e g i s l a t i v e  po l i cy  t o  "encourage t h e  d e v e l o p e n t  of l o c a l  and 
r eg iona l  water  s u p p l i e s  w i t h i n  water  management d i s t r i c t s  in-  
s t e a d  of t r a n s p o r t i n g  s u r f a c e  water  a c r o s s  d i s t r i c t  
boundaries.  " S e c t i o n  187.201(8) ( b ) 3 ,  F lo r ida  S t a t u t e s .  

7  See, Kemp, " I n t e r b a s i n  T r a n s f e r s  of Water i n  F lo r ida  ", 
56 F la .  B. J. 9, 1 5  (1982) .  



mu1 t i p l e  p e r m i t t i n g  mechanism r e q u i r i n g  t h a t  t h e  t r a n s p o r t  or 

use of water  a c r o s s  d i s t r i c t  boundar ies  be approved by each of 

t h e  involved d i s t r i c t s .  F lo r ida  Adminis t ra t ive  Code Rule 17- 

40.05(1) . Thi s  cumulat ive  p e r m i t t i n g  requirement p r e s c r i b e s  

t h a t  each involved d i s t r i c t  a s s e s s  t h e  proposed use based upon 

each d i s t r i c t ' s  inventory  of t h e  c u r r e n t  wate r  resource  w i t h i n  

i t s  bounds gleaned f r m  research  and p r e s e n t  pe rmi t t ed  uses  s o  

a s  t o  determine i f  t h e  new use meets  t h e  s t a t u t o r y  c r i t e r i a  i n  

S e c t i o n  373.223 (1) , Flo r ida  S t a t u t e s ,  a s  implemented through 

t h e i r  r u l e s .  Addi t iona l ly ,  t h e  DER s e t  f o r t h  t h e  minimum 

c r i t e r i a  t o  guide t h e  r e s p e c t i v e  d i s t r i c t s  i n  adopt ing  r u l e s  

whereby whether t h e  t r a n s p o r t  and use of water  a c r o s s  d i s t r i c t  

boundar ies  i s  c o n s i s t e n t  w i t h  t h e  pub1 i c  i n t e r e s t  under S e c t i o n  

373.223 (2)  , Flo r ida  S t a t u t e s ,  can be assessed .  See, F lo r ida  

8  A d n i n i s t r a t i v e  Code Rule 17-40.05(2) . To a s s u r e  c o n s i s t e n t  

s t a t e  water  management po l i cy  throughout t h e  s t a t e ,  t h e  

L e g i s l a t u r e  g ran ted  t h e  DER e x c l u s i v e  s t a t u t o r y  a u t h o r i t y  t o  

review d i s t r i c t  r u l e s  t o  ensu re  cons i s tency  with  s t a t e  wate r  

po l i cy  and t h e  DER can o rde r  t h e  amendment or  r epea l  of a  d is-  

t r i c t  r u l e  deemed i n c o n s i s t e n t .  Sec t ion  373.114(2),  F lo r ida  

8 ~ h e  S t .  Johns d i s t r i c t  h a s  adopted a  c o n s i s t e n t  r u l e  i n  
F lo r ida  Adminis t ra t ive  Code Rule 40C-2.312. 



9 S t a t u t e s  . I t  i s  ev iden t  t h a t  DER posses se s  s p e c i f i c  l e g i s l a -  

t i v e  a u t h o r i t y  pursuant  t o  i t s  planning and superv isory  

f u n c t i o n s  under Chapter 373 and S e c t i o n  373 -223, F lo r ida  

S t a t u t e s ,  t o  r e q u i r e  a  coord ina ted  permi t  review system f o r  

i n t e r - d i s t r i c t  t r a n s p o r t  of water .  

Osceola County erroneously  c h a r a c t e r i z e s  t h e  lower 

c o u r t ' s  d e c i s i o n  a s  s o l e l y  founded upon impl ied  a u t h o r i t y .  

However, a s  p rev ious ly  discussed,  and a s  h e l d  i n  t h e  lower 

c o u r t  dec i s ion ,  DER has  ~ g e ~ i f j , ~  s t a t u t o r y  a u t h o r i t y  under t h e  

genera l  g r a n t  of power t o  r e g u l a t e  F l o r i d a ' s  wa te r s  on t h e  

s t a t e  l e v e l  and under S e c t i o n  373.223, F lo r ida  S t a t u t e s ,  t o  

permit  t h e  i n t e r - d i  s t r  i c t  t r a n s p o r t  of water .  Q~-c%~La ,C~unty  

~ ~ - S t ~ , J ~ b n a - B i ~ e r - r d a f  %r,Banagen%nt,Qist~i  c t f  4  86 So. 2d a t  6  1 9  

(F l a .  5 t h  DCA 1 9 8 6 ) .  At tendant  t o  t h i s  exp res s  g r a n t  i s  t h e  

power t o  f u l f i l l  t h e  l e g i s l a t i v e  purpose of s t a t ewide  water  

management by p r e s c r i b i n g  a  p e r m i t t i n g  p r o c e s s  i nvo lv ing  each 

involved water  management d i s t r i c t ,  h e r e  t h e  S t .  Johns and t h e  

South F lo r ida  d i s t r i c t ,  s o  t h a t  t h e  s t a t e  has  a  coord ina ted  

p e r m i t t i n g  p roces s  f o r  i n s t a n c e s  wherein a  water  use a p p l i c a n t  

wishes  t o  t r a n s p o r t  water  a c r o s s  d i s t r i c t  boundaries.  See, 

C Q G ~ = C Q ~ ~ - C Q ~ ~ - E Q L ~ , D ~ Y ~ S ~ Q D - Y ~ - S ~ ~ ~ & ~ , Q % E ~ ~ - Q ~ - C ~ ~ ~ C U B ~  406 

So.2d 1079 (F l a .  1981) ; See a l s o  Sec t ion  373.103 (1) (6)  , Flo r ida  

'chapter 83-310, Sec t ion  72, Laws of F lor ida ,  substan- 
t i a l l y  r ev i sed  S e c t i o n  373.114, F lo r ida  S t a t u t e s ,  t h u s  
s t r eng then ing  DER'  s a u t h o r i t a t i v e  r e l a t i o n s h i p  w i t h  t h e  dis-  
t r i c t s  t o  ensu re  a  coord ina ted  and c o n s i s t e n t  water  ~ o l i c v  
regard ing  competing d i s t r i c t  i n t e r a c t i o n s .  Cf.  ern^; SPEB p. 
17.  



S t a t u t e s .  Since DER i s  a  s t a t e  agency having j u r i s d i c t i o n  

coterminous w i t h  F l o r i d a ' s  boundaries,  n e i t h e r  Chapter 373, 

p a r t i c u l a r l y  i n  S e c t i o n  373 -223 (2 )  , Flo r ida  S t a t u t e s ,  nor ar- 

t i f i c i  a1 p o l i t i c a l  boundaries,  p rec lude  DER from e s t a b l i s h i n g  

t h e  most p r a c t i c a l  means of implementing t h e  s t a t u t e  t o  govern 

i n t e r - d i s t r i c t  water  uses. The f a c t  t h a t  S t .  Johns  and South 

F lo r ida  water  management d i s t r i c t s  e x e r c i s e  consumptive use 

p e r m i t t i n g  a u t h o r i t y  does n o t  a l t e r ,  o b v i a t e  or  preempt D E R ' s  

s t a t u t o r y  respons i  b i l  i t y  and duty of e s t a b l  i s h  i ng  necessary  

p o l i c i e s  and p l a n s  t o  govern t h e  proper use of F l o r i d a ' s  w a t e r s  

a s  contemplated by t h e  l e g i s l a t u r e .  See, Sec t ions  373.016 ( 3 ) ,  

373.026 (7 )  , Flo r ida  S t a t u t e s ,  F lo r ida  Admin i s t r a t i ve  Code Rule  

17-101 -040 (10) ( b )  . The l e g i s l a t i v e  boundar ies  of t h e  water  

management d i s t r i c t s  were roughly dr m n  on hydro log ic  bases.  

These boundar ies  do n o t  impede DER from e s t a b l i s h i n g  s t a t ewide  

water  management p o l i c i e s .  I n  f a c t  t h e  lower c o u r t  observed 

t h a t  it would be incongruous f o r  t h e  l e g i s l a t u r e  t o  v e s t  DER 

w i th  c e n t r a l  a u t h o r i t y  over t h e  management of F l o r i d a ' s  water  

r e sou rces  w h i l e  i n t e n d i n g  f o r  DER t o  be r e s t r i c t e d  i n  i t s  plan- 

ning by t h e  r eg iona l  boundar ies  of t h e  d i s t r i c t .  Q s c ~ Q ~ ~  

G ~ u ~ f ; y ,  486 So.2d a t  620. I f  Osceola County' s view t h a t  i n t e r -  

d i s t r i c t  t r a n s f e r s  a r e  p r o h i b i t e d  were accepted,  t hen  t h e  very 

purpose of comprehensive water  management conceived by t h e  

L e g i s l a t u r e  would be defea ted  i n  t h o s e  c o u n t i e s  sub-divided by 

water management d i s t r i c t  boundar ies  a s  h a s  p rev ious ly  been 

i l l u s t r a t e d .  The lower c o u r t  r e j e c t e d  t h i s  pa roch ia l  i n t e r -  

pr e t a t i o n  of l e g i s l a t i v e  i n t e n t  and found a d d i t i o n a l  a u t h o r i t y  



t o  t h e  con t r a ry  i n  t h e  l e g i s l a t i v e  po l i cy  set  f o r t h  i n  S e c t i o n  

187 -201 ( 8) (b )  3, F lo r ida  S t a t u t e s ,  regard ing  t h e  encouragement 

of t h e  developnent of l o c a l  and r eg iona l  s u p p l i e s  w i t h i n  t h e  

d i s t r i c t s  " i n s t e a d  of t r a n s p o r t i n g  s u r f a c e  water  a c r o s s  dis-  

t r i c t  boundaries".  Qsr;e~la,C~nlafy, 486 So.2d a t  619, n. 4 .  

Consequently, t h e  L e g i s l a t u r e  h a s  n o t  only provided DER w i th  

s p e c i f i c  l e g i s l a t i v e  a u t h o r i t y  t o  permit  t h e  i n t e r - d i s t r i c t  

t r a n s p o r t  of water  which t ranscends  t h e  geographic j u r i s d i c -  

t i o n a l  l i m i t s  of t h e  water  management d i s t r i c t  but a l s o  

pr w i d e d  DER w i th  s p e c i f i c  l e g i s l a t i v e  a u t h o r i t y  t o  d e l e g a t e  

a u t h o r i t y  and p r e s c r i b e  t h e  manner i n  which water  management 

d i s t r i c t s  implement exp res s  and impl ied  a u t h o r i t y  con fe r r ed  by 

Chapter 373, F lo r ida  S t a t u t e s .  

THE AUTHORITY OF THE WATER MANAGEMENT DISTRICTS 
AND ITS EXERCISE DO NOT CONTRAVENE ARTICLE 11, 
SECTION 3  OF THE FLORIDA CONSTITUTION 

The express  a u t h o r i t y  confer red  on t h e  d i s t r i c t s ,  e i t h e r  

d i r e c t l y  or by de l ega t ion ,  and t h e  e x e r c i s e  of t h a t  exp res s  

a u t h o r i t y  and t h e  necessary imp1 i e d  a u t h o r i t y  i n c i d e n t  t h e r e t o ,  

i n  t h e  i n s t a n t  s i t u a t i o n  would n o t  modify l e g i s l a t i v e l y  

e s t a b l i s h e d  boundaries.  Moreover t h e  L e g i s l a t u r e  e s t a b l i s h e d  

adequate  s t a t u t o r y  c r i t e r i a  whereby t h e  a d m i n i s t r a t i v e  branch 

can a c t  and t h e  l e g i s l a t i v e  branch can review t h e  a c t i o n  of t h e  

a d m i n i s t r a t i v e  branch. 



The lower  c o u r t  s p e c i f i c a l l y  h e l d  t h a t  a n  e x e r c i s e  of 

a u t h o r i t y  by S t .  Johns  would n o t  a u t h o r i z e  Brevard  County t o  

withdraw wate r  from beneath  l a n d  l o c a t e d  i n  SEWMD. Conversely 

were SEWMD t o  approve t h e  t r a n s p o r t  and use  t h a t  Brevard  County 

proposes ,  Brevard County would n o t  be a b l e  t o  u s e  wa te r  i n  

Brevard  County absen t  approva l  of S t .  Johns.  The lower  c o u r t  

was n o t  a sked  t o  e v a l u a t e  t h e  s u f f i c i e n c y  of t h e  s t a t u t o r y  

c r i t e r i a  con t a ined  i n  S e c t i o n  373.223, F l o r i d a  S t a t u t e s ,  and 

t h e r e f  o r e  d i d  n o t  r u l e  on it. The a c t i o n  brought  by Osceola  

County, P e t i t i o n  f o r  Writ of P r o h i b i t i o n  a l l e g e d  t h e  absence of 

s t a t u t o r y  a u t h o r i t y ,  n o t  c o n s t i t u t i o n a l  inadequacy. The lower 

c o u r t  found t h a t  t h e r e  was n o t  a n  absence  of s t a t u t o r y  

a u t h o r i t y .  I n s t e a d  it found s p e c i f i c  a u t h o r i t y  e x i s t e d .  

Osceola County ' s  p o s i t i o n  h a s  been t h a t  t h e  absence  of 

verbage i n  S e c t i o n  373.223 ( 2 ) ,  F l o r i d a  S t a t u t e s ,  ment ioning 

" a c r o s s  wa t e r  management d i s t r i c t  boundar ies"  means t h a t  wa te r  

canno t  be t r a n s p o r t e d  a c r o s s  wa t e r  management d i s t r i c t  boun- 

d a r i e s .  Assuming f o r  argument purposes  on ly  t h a t  ve rbage  t o  

t h a t  e f f e c t  i s  r e q u i s i t e ,  t h e n  DER and t h e  wa t e r  management 

d i s t r i c t s  would l a c k  a u t h o r i t y  t o  approve t h e  t r a n s p o r t  and use  

Brevard  County proposes .  ~ i k e w i s e ,  Brevard  County cou ld  n o t  

app ly  t o  t r a n s p o r t  and use  wa t e r  a s  it proposes .  However, i f  

DER and t h e  d i s t r i c t s  do n o t  l a c k  a u t h o r i t y  t o  g r a n t  o r  deny 

and Brevard  County t o  app ly ,  t h e n  " c o n s i s t e n t  w i t h  t h e  p u b l i c  

i n t e r e s t "  e x i s t s  a s  t h e  l e g i s l a t i v e l y  e s t a b l  i s h e d  s t a t u t o r y  

c r i t e r i a .  Osceola County, th roughout  i t s  b r i e f ,  doe s  n o t  ackn- 

owledge o r  ment ion t h e  e x i s t e n c e  of t h a t  s t a t u t o r y  c r i t e r i a .  



I f  t h e  DER and t h e  d i s t r i c t s  l a c k  a u t h o r i t y  t o  cons ider  and 

Brevard County t o  r eques t  a u t h o r i z a t i o n  t o  t r a n s p o r t  and use 

water  a c r o s s  wate r  management d i s t r i c t  boundaries,  t h e  

s t a t u t o r y  c r i t e r i a  " c o n s i s t e n t  w i th  t h e  p u b l i c  i n t e r e s t "  y e t  

e x i s t s .  The l a c k  of an e v a l u a t i v e  s t anda rd  i s  a  spu r ious  

conten t ion .  Likewise t h e  adequacy of t h e  l e g i s l a t i v e l y  c r e a t e d  

s t anda rd ,  which Osceola County could n o t  cha l lenge  below i n  t h e  

form of a  P e t i t i o n  f o r  Writ of P roh ib i t i on ,  which t h e  lower 

c o u r t  d i d  n o t  r u l e  on, and which Osceola County's  b r i e f  d i d  n o t  

address ,  is spur ious .  Indeed t h e  adequacy of t h e  s tandard ,  

which i s  t h e  p o i n t  of law askew d e a l s  wi th ,  i s  improperly 

be fo re  t h i s  Court  on a  c o n f l i c t  o r  e f f e c t  on c o n s t i t u t i o n a l  

o f f i c e r  bas i s .  

Osceola County1 s r e 1  iance on Askew i s  t o t a l l y  misplaced. 

Fac tua l ly ,  t h e  only s i m i l a r i t y  between t h e  i n s t a n t  case  and t h e  

d e c i s i o n  i n  Askew, i s  t h a t  both i nvo lve  a  s t a t u t e  d e l e g a t i n g  

c e r t a i n  powers t o  a  s t a t e  agency. I n  Askew a  d e l e g a t i o n  t o  t h e  

Adminis t ra t ive  Commission of t h e  power t o  d e s i g n a t e  Areas of 

C r i t i c a l  S t a t e  Concern on recommendation of t h e  Div is ion  of 

S t a t e  Planning was h e l d  t o  v i o l a t e  A r t i c l e  11, S e c t i o n  3 ,  

Flo r ida  C o n s t i t u t i o n  because t h e  l e g i s l a t u r e  f a i l e d  t o  provide 

s u f f i c i e n t  s t anda rds  and guidance t o  t h e  agency t o  ca r ry  out  

such po l i cy  because i n  t h e  absence of s u f f i c i e n t  s t anda rds  and 

guidance, t h e  agency was t h e  policy-making body i t s e l f .  The 

s t a t u t e  was found d e f e c t i v e  because i t  d i d  n o t  e s t a b l i s h  or  

provide f o r  e s t a b l i s h i n g  p r i o r i t i e s  o r  o t h e r  means f o r  t h e  

Adminis t ra t ion Commission t o  i d e n t i f y  and choose among t h e  v a s t  



c a t e g o r i e s  of r e sou rces  t h e  s t a t u t e  was in tended  t o  preserve.  

The s t a t u t e  t r e a t e d  a l i k e  t h e  v a r i o u s  broad c a t e g o r i e s  of 

"environmental ,  h i s t o r i c a l ,  n a t u r a l  o r  a r c h e o l o g i c a l n  r e s o u r c e s  

of reg iona l  or  s t a t ewide  importance wi thout  i d e n t i f y i n g  which 

"environmental r e s o u r c e s  were of c r i t i c a l  s t a t e  concern, which 

" h i s t o r i c a l  " r e s o u r c e s  were of c r i t i c a l  s t a t e  concern, which 

" n a t u r a l  " r e sou rces  were of c r i t i c a l  s t a t e  concern, or  which 

l l a r cheo log ica l "  r e s o u r c e s  were of c r i t i c a l  s t a t e  concern. 

Conversely, t h e  lower c o u r t  i n  t h e  i n s t a n t  case  d i d  n o t  ho ld  

t h a t  DER, i n  t h e  absence of s u f f i c i e n t  l e g i s l a t i v e  po l i cy  

s tandards ,  had been de l ega t ed  l e g i s l a t i v e  a u t h o r i t y  t o  permi t  

i n t e r - d i s t r i c t  t r a n s f e r s  of water .  The fundamental l e g i s l a t i v e  

po l icy  i n  t h e  i n s t a n t  case  i s  narrowly c i rcumscr ibed t o  t h e  

r e g u l a t i o n  of t h e  consumptive use of water  according t o  

s p e c i f i e d  c r i t e r i a  t o  prevent  harm t o  t h e  water  r e sou rces  and 

p r o t e c t  p u b l i c  i n t e r e s t  and cannot be equated wi th  t h e  v a s t l y  

genera l  c a t e g o r i e s  of "environmental" o r  " n a t u r a l "  r e s o u r c e s  

wi thout  s p e c i f i c  c r i t e r i a  found d e f i c i e n t  i n  Askew. 

Furthermore, i n  Askew, t h e  ~ d m i n s t r a t i o n  Commission could 

des igna te ,  a t  i t s  cap r i ce ,  an a r e a  of c r i t i c a l  s t a t e  concern 

which, i n  e f f e c t ,  superceded l o c a l  governmental l a n d  use 

r e g u l a t i o n  i n  such a reas .  Whereas i n  t h e  case  a t  bar,  t h e  

l e g i s l a t u r e ,  r a t h e r  than  a s t a t e  agency, has  predetermined t o  

supercede l o c a l  governmental r e g u l a t i o n  of consumptive uses  of 

water  r e g a r d l e s s  of t h e  l o c a t i o n  of t h e  l o c a l  government w i t h i n  

t h e  s t a t e  and h a s  n o t  r e p o s i t e d  i n  any s t a t e  agency or water  

management d i s t r i c t  t h e  power t o  d e s i g n a t e  what a r e a s  of t h e  



s t a t e  such l o c a l  r e g u l a t i o n  s h a l l  be preempted. See, Sec t ion  

373.217, F lo r ida  S t a t u t e s  (1985) . Consequently, Askew i s  

c l e a r l y  d i s t i n g u i s h a b l e  from t h e  lower c o u r t ' s  d e c i s i o n  i n  t h e  

i n s t a n t  case.  

The DER, a s  was t h e  case  w i th  t h e  admin i s t e r ing  agency i n  

B~kew, is  n o t  des igna t ing  a r e a s  w i t h i n  which water u s e  permit- 

t i n g  w i l l  occur, t h e  l e g i s l a t u r e  d i d  t h a t ,  but i s  f u l f i l l i n g  

i t s  l e g i s l a t i v e  a u t h o r i z a t i o n  of s ta tewide  water  management by 

p r e s c r i b i n g  a  p r a c t i c a l  procedural  mechanism under F lo r ida  

Adminis t ra t ive  Code Rule 17-40 -05 f o r  proposed d i v e r s i o n s  of 

water  a c r o s s  water  management d i s t r i c t  boundar ies  w h i l e  a l s o  

r e s p e c t i n g  t h e  reg iona l  autonomy of each d i s t r i c t  by requi  r i n g  

approval  of each d i s t r i c t .  I t  i s  t h e  proposed wate r  use t h a t  

t ranscends  t h e  common boundary l i n e  between t h e  S t .  Johns dis-  

t r i c t  and t h e  South F lo r ida  d i s t r i c t ,  n o t  t h e  r e s p e c t i v e  

consumptive use p e r m i t t i n g  p roces s  of t h e  r e s p e c t i v e  d i s t r i c t s .  

The i l l u s t r a t i o n  of Osceola County regard ing  t h e  imagi- 

nary t r a n s p o r t  of water  from Lake Jackson i n  Leon County f o r  

consumption i n  Orlando, M i a m i ,  or  Key West mi s se s  t h e  p o i n t  

and, i n  f a c t ,  r e i n f o r c e s  r a t h e r  t han  e rodes  t h e  lower c o u r t ' s  

dec i s ion .  AS pos tured  by Osceola County, t h e  example f a i l s  t o  

recognize  t h a t  i n  such an i n s t a n c e  t h e  South F lo r ida  d i s t r i c t  

would n o t  be t h e  s o l e  p e r m i t t i n g  a u t h o r i t y  s i n c e  no d i s t r i c t  

can independent ly  author  i z  e  an  i n t e r - d i  s t r i c t  d i v e r s i o n  of 

water .  Qsce~l~,C~,unfy, 4 86 So.2d a t  619. An i n t e r - d i s t r i c t  

d ive r s ion ,  by d e f i n i t i o n ,  m u s t  i n v o l v e  more than  one d i s t r i c t '  s 

j u r i s d i c t i o n .  I n  t h e  i l l u s t r a t i o n ,  South F lo r ida  Water 



Management D i s t r i c t ' s  b a s i s  f o r  j u r i s d i c t i o n  would n o t  be be- 

cause  t h e  water  would be withdrawn and d i v e r t e d  from Leon 

County, o u t s i d e  South F l o r i d a ' s  j u r i s d i c t i o n ,  but because t h e  

water  would be consumed and disposed w i t h i n  t h e  j u r i s d i c t i o n a l  

boundar ies  of t h e  South F lo r ida  d i s t r i c t .  Consequently, t h e  

South F lo r ida  d i s t r i c t  i s  p re sc r ibed  by s t a t u t e ,  a s  de l ega t ed  

from DER, t o  a c t  on such a  permit .  Since t h e  approval  of t h e  

d i s t r i c t  where t h e  water  i s  t o  be withdrawn i s  a l s o  necessary 

under t h e  s t a t u t e ,  t h e  u t i l i t y  and n e c e s s i t y  f o r  a  s t a t e  po l i cy  

governing such i n s t a n c e s  i s  c l e a r l y  au tho r i zed  t o  DER under 

Chapter 373, F lo r ida  S t a t u t e s .  A s  i n  t h e  i n s t a n t  case ,  t h e  

b a s i s  f o r  S t .  Johns j u r i s d i c t i o n  i s  n o t  because t h e  withdrawal 

is t o  occur o u t s i d e  i t s  boundaries,  but  because t h e  water  

t r a n s p o r t e d  w i l l  be consumed and even tua l ly  disposed of w i t h i n  

t h e  j u r i s d i c t i o n a l  boundar ies  of t h e  S t .  Johns  d i s t r i c t .  D E R ' s  

pol  icy  e s t a b l  i shed  under F lo r ida  Adminis t ra t ive  Code Rule 17- 

40 .05  does  n o t  nega te  l e g i s l a t i v e l y  e s t a b l i s h e d  boundar ies  of 

t h e  d i s t r i c t s ,  which a r e  i r r e l e v a n t  t o  i t s  j u r i s d i c t i o n ,  but  

i n s t e a d ,  v i a  l e g i s l a t i v e  a u t h o r i t y ,  p rov ides  a  workable check 

and balance procedure  f o r  e v a l u a t i n g  whether a  proposed 

t r a n s p o r t  and use of water  beyond o v e r l y i n g  land ,  a c r o s s  county 

boundaries,  and o u t s i d e  t h e  watershed i t  i s  t aken  (which may 

a l s o  happen t o  be a c r o s s  wate r  management d i s t r i c t ,  municipal ,  

s p e c i a l  t a x i n g  d i s t r i c t ,  r eg iona l  p lanning counc i l ,  o r  o the r  

a r t i f i c i a l  boundar ies)  " i s  c o n s i s t e n t  w i th  t h e  p u b l i c  

i n t e r e s t " .  Therefore  t h e  lower c o u r t ' s  d e c i s i o n  i s  f a c t u a l l y  



d i s t i n c t  f r m  and e n t i r e l y  c o n s i s t e n t  w i t h  t h e  h o l d i n g  i n  

E S  k e ~  

Osceola  County s u h i t s  i n t e r - d i s t r i c t  t r a n s f e r s  i n  a 

w a t e r  s h o r t a g e  s c e n a r i o  as  a g r e a t  problem. R a i n f a l l  d e f i c i t s  

do n o t  f o l l o w  wate r  management d i s t r i c t  boundar ies ,  nor  t h e r e -  

f o r e  do water s h o r t a g e s .  The c o o p e r a t i o n  t h a t  o c c u r s  now 

between water management d i s t r i c t s  i n  times of w a t e r  s h o r t a g e  

would n o t  c e a s e  i f  an  i n t e r - d i s t r i c t  t r a n s f e r  were t o  occur .  

See, F l o r i d a  A d m i n i s t r a t i v e  Code Rule  40C-21.231(2) (1985) . 
Osceola  County a l l e g e s  t h a t  S t .  Johns  i n t e n d e d  t o  b i f u r -  

c a t e  t h e  e x e r c i s e  of i t s  a u t h o r i t y .  T h i s  c o n t e n t i o n ,  which i s  

s p e c u l a t i v e  s i n c e  t h e  D i s t r i c t  h a s  n o t  t a k e n  a c t i o n  on B r e v a r d  

C o u n t y l s  a p p l i c a t i o n ,  i s  n o t  one of l a c k  of a u t h o r i t y  

c o n f e r r e d .  I f  i n  t h e  f u t u r e  S t .  Johns  improper ly  a c t s  upon t h e  

Brevard  County1 s app l  i c a t i o n ,  Osceola  County h a s  ample r e c o u r s e  

t o  have  any improper a c t i o n s  of S t .  Johns  c o r r e c t e d .  The al- 

l e g e d  b i f u r c a t i o n  h a s  no r e l a t i o n  t o  whether  S t .  J o h n s  h a s  

a u t h o r i t y  and Osceo la  County1 s c o n t r i v e d  a t t e m p t  t o  e s t a b l i s h  

u n c e r t a i n t y  about  e x e r c i s i n g  c r i t e r i a  does  n o t  e s t a b l i s h  a l a c k  

of a u t h o r i t y .  The i s s u e  below was one of l e g i s l a t i v e  a u t h o r i t y  

t o  a c t ,  n o t  one of p roper  o r  improper a p p l i c a t i o n  of s t a t u t o r y  

p e r m i t t i n g  c r i t e r i a .  

Osceola  County a l s o  r e l i es  on 88keW t o  a s s e r t  t h a t  

Chapter  373, F l o r i d a  S t a t u t e s ,  p r o v i d e s  no 1 e g i  sl a t i v e  

s t a n d a r d s  t o  guide  DER, and i n  t u r n  S t .  Johns,  i n  p e r m i t t i n g  

t h e  t r a n s p o r t  of water a c r o s s  d i s t r i c t  boundar ies .  For B r e v a r d  

County t o  o b t a i n  t h e  consumptive use p e r m i t s  under t h e  f a c t s  of 



t h i s  c a s e ,  it must e s t a b l i s h  f o r  each p e r m i t  t h a t  t h e  proposed 

use :  ( a )  is  a  reasonable-benef  i c i a l  use, ( b )  w i l l  n o t  i n t e r -  

fe re  w i t h  any p r e s e n t l y  e x i s t i n g  l e g a l  u s e s  of w a t e r ,  and ( c )  

i s  c o n s i s t e n t  w i t h  t h e  p u b l i c  i n t e r e s t .  S e c t i o n  373.223 (1) , 
F l o r i d a  S t a t u t e s  ' (1985);  See ,  C ~ ~ y - ~ f - S t , - g e _ f , e ~ : ~ h ~ ~ g - v _ ~  

S ~ n t b w e a f  , E l ~ r i d a ~ ~ i ] : f  B E ~ U Q ~ ~ Q ~ C Q ~ ~ L - P ~ S ~  r i c k  355 So. 2d 796 

( F l a .  2d DCA 1977) , ,appL,dimissed,  358  So.2d 129  ( F l a .  1978) . 
Since  Brevard  County ' s  proposed use  i n v o l v e s  t h e  t r a n s p o r t  of 

w a t e r s  beyond o v e r l y i n g  l a n d ,  a c r o s s  county boundar ies ,  o r  out- 

s i d e  t h e  w a t e r s h e d  f  ran  which it i s  t a k e n ,  t h e  l e g i s l a t u r e  a l s o  

r e q u i r e s  t h a t  such t r a n s p o r t  and use be c o n s i s t e n t  w i t h  t h e  

p u b l i c  i n t e r e s t .  S e c t i o n  373 -223 ( 2 )  , F l o r i d a  S t a t u t e s  (1985) . 
Unlawful d e l e g a t i o n  of l e g i s l a t i v e  power may occur when n e i t h e r  

t h e  agency, nor  t h e  c o u r t s  can  de te rmine  whether  t h e  agency is  

c a r r y i n g  o u t  t h e  i n t e n t  of t h e  l e g i s l a t u r e .  Askew, s u p r a  a t  

919. A d d i t i o n a l l y ,  t h e  r e q u i r e d  s p e c i f i c i t y  of l e g i s l a t i v e  

s t a n d a r d s  and g u i d e l i n e s  may depend upon t h e  s u b j e c t  m a t t e r  

d e a l t  w i t h  and t h e  d e g r e e  of d i f f i c u l t y  invo lved  i n  a r t i c u l a t -  

i n g  f i n i t e  s t a n d a r d s .  a t  918. I n  t h i s  case ,  t h e  

l e g i s l a t u r e  h a s  p rov ided  DER and t h e  S t .  J o h n s  d i s t r i c t  w i t h  

c o n s i d e r a b l e  s t a n d a r d s  f o r  t h e  i s s u a n c e  of consumptive use per-  

m i t s  and  a u t h o r i z  i n g  t h e  t r a n s p o r t  of water i n  1 i g h t  of t h e  

o b j e c t i v e s  se t  f o r t h  i n  S e c t i o n  373 -016,  F l o r i d a  S t a t u t e s ,  and 

t h e  e n t i r e  l e g i s l a t i v e  scheme e s t a b l i s h e d  under Chapter  373,  

F l o r i d a  S t a t u t e s .  

Chapter  373,  F l o r i d a  S t a t u t e s ,  d e f i n e s  " r e a s o n a b l e  

b e n e f i c i a l  use" a s  " t h e  use of wa te r  i n  such q u a n t i t y  as i s  



n e c e s s a r y  f o r  economic and e f f i c i e n t  u t i l i z a t i o n  f o r  a purpose  

and i n  a  manner which i s  both r e a s o n a b l e  and c o n s i s t e n t  w i t h  

t h e  p u b l i c  i n t e r e s t " .  S e c t i o n  373.019(4) r F l o r i d a  S t a t u t e s  

( 1 9 8 5 ) .  The r e a s o n a b l e  b e n e f i c i a l  use s t a n d a r d  a n d  t h e  permit-  

t i n g  system e s t a b l i s h e d  under P a r t  I1 of Chapter  373 were 

d e r i v e d  f r m  t h e  Model Water Code and r e p r e s e n t s  a c o a l e s c e n c e  

of t h e  best e l e m e n t s  of t h e  common law r i p a r i a n  d o c t r i n e  of 

r e a s o n a b l e  use and t h e  p r i o r  a p p r o p r i a t i o n  benef i c i a l  use 

d o c t r i n e  of t h e  w e s t e r n  states.  A - ~ Q , ~ ~ L , H S ~ ; ~ L - C O ~ ~ I  supra a t  

1 7 1  and S e c t i o n  2.02 of commentary. lo Consequently t h e  terms 

" r e a s o n a b l e  use"  a n d  " b e n e f i c i a l  use"  a r e  l e g a l  p h r a s e s  h a v i n g  

s i g n i f i c a n t  common l a w  h e r i t a g e  developed and  a r t i c u l a t e d  by 

t h e  c o u r t s  r e a d i l y  a v a i l a b l e  t o  be u t i l i z e d  by t h e  d i s t r i c t s  a s  

l i m i t i n g  g u i d e l i n e s  i n  e x e r c i s i n g  t h e i r  d i s c r e t i o n .  When t h e  

L e g i s l a t u r e  adop ted  t h e  t e c h n i c a l  words " r e a s o n a b l e  b e n e f i c i a l  

use" ,  words w i t h  wel l -developed common l a w  meanings, it in -  

t ended  t o  r e l y  on t h e  t e c h n i c a l  common law meanings of t h e  

t e rms  t o  guide  and c o n s t i t u t i o n a l l y  l i m i t  DER and t h e  d i s t r i c t s  

i n  d e c i d i n g  whe the r  a use  i s  r e a s o n a b l e  b e n e f i c i a l .  , O = B ~ Q , Y ~  

Bu~eau-af,Cri~es-Cpr~~e_~1s~ti.,on~,Di~dsF,on~~€-~~~kex~s 

C ~ u ~ n s a f i Q n ,  408 So.2d 751 ( F l a .  3 r d  DCA 1982) (Techn ica l  

l e g a l  words a re  deemed t o  have  been s t a t u t o r i l y  used  a s  t h e y  

a r e  l e g a l l y  d e f i n e d )  . The L e g i s l a t u r e  a l s o  recogniz  ed  t h a t  t h e  

losee a1  so,  E l ~ r i d a - W a f ~ r - L m - 1 9 B Q  I suxa.  PP. 224-2333 
F. Maloney, L. Capehar t ,  R. Hoof man, " F l o r i d a '  s Reasonable  
B e n e f i c i a l  Water Use S tandard :  Have East and West Met?" 3 1  
F l a .  L. Rev. 253 (1979) [ h e r e i n a f t e r  "Reasonable B e n e f i c i a l  
Use"] .  



d e t e r m i n a t i o n  of whether  a p a r t i c u l a r  proposed use i s  

r e a s o n a b l e  b e n e f i c i a l  would be op t imized  i f  it i n v o l v e d  t h e  

app l  i c a  t i o n  of t h e  d i s t i n c t  r e g i o n a l  water r e s o u r c e  e x p e r t i s e  

of each d i s t r i c t  weighed a g a i n s t  t h e  combinat ion  of f a c t o r s  

i n v o l v e d  i n  t h e  common law f o u n d a t i o n  of t h e  s t a n d a r d  a s  well 

a s  w i t h  v a r y i n g  p u b l i c  i n t e r e s t s  a f f e c t e d  by a  proposed use. 

See, S e c t i o n  373.016(3) , 373.219, F l o r i d a  S t a t u t e s  (1985) . 
Such " s u b o r d i n a t e  f u n c t i o n s  may be, t r a n s f e r r e d  by t h e  l e g i s l a -  

t u r e  t o  p e r m i t  a d m i n i s t r a t i o n  of l e g i s l a t i v e  p o l i c y  by an  

agency wi th  t h e  e x p e r t i s e  and f l e x i b i l i t y  needed t o  d e a l  w i t h  

complex and f l u i d  c o n d i t i o n s " .  ~i ,c l ;_ot_elL-€n_c, ,~ , -E~~r;i-da 

Puhli~,Ser~i~e,C~~~isai~n, 464 so.2d 1189, 1191  ( F l a .  1985) . 
The s t a t u t e  p r o v i d e s  both  DER and S t .  J o h n s  w i t h  adequa te  

s t a n d a r d s  e n a b l i n g  them t o  f l e s h  o u t  t h e  a r t i c u l a t e d  l e g i s l a -  

t i v e  p o l i c y  and t h e  S t a t e  Water P o l i c y  and t h e  S t .  J o h n s  ru l e s  

have  r o o t s  i n  t h e  common law f a c t o r s  used by t h e  c o u r t s  i n  

d e t e r m i n i n g  whether  a use is  r e a s o n a b l e  and b e n e f i c i a l .  See, 

11 F l o r i d a  A d m i n i s t r a t i v e  Code Rule  17-40.04; 40C-2.301(4) . 
Consequently,  it canno t  be i n t e l l i g e n t l y  argued t h a t  Chapter  

373, F l o r i d a  S t a t u t e s ,  f a i l s  t o  p r o v i d e  DER and S t .  Johns  w i t h  

''see a l s o ,  Res ta tement  (Second) of Torts,  S e c t i o n  850A 
(1977) ; El~~ida-~afer ,L~w,1-989,  s u p c a r  pp. 230-2327 A-k?~dlel 
kJad-f;ez,C~-de,, gup€,a, Chapter  2  commentary; "Reasonable Benef i c i  al 
Use1', slagria pp. 267-274; Fleming, s g p ~ a ;  Hamman, "Common Law 
Water R i g h t s  and  t h e  F l o r i d a  Water Resources Act of 1972", 
Chapter  9 ,  ~ n ~ i ~ ~ m e n d - f ; ~ , E e g u I _ a f i ~ n ~ a ~ d ~ L i f  igaf;i_on-in-EI~€ida 
( F l o r i d a  Bar  1981) . 



s u f f i c i e n t  and meaningful s t anda rds  enab l ing  them t o  implement 

t h e  l e g i s l a t i v e  pol  icy  contanpl  a t e d  under t h e  s t a t u t e s .  

The c r i t e r i a  " c o n s i s t e n t  w i th  t h e  p u b l i c  i n t e r e s t , "  i s  

meaningful and s u f f i c i e n t .  I t  i s  w e l l  recognized t h a t  i n  some 

a r e a s  of r egu la t ion ,  p a r t i c u l a r l y  those  r ega rd ing  t h e  e x e r c i s e  

of p o l i c e  powers and p r o t e c t i o n  of t h e  p u b l i c  h e a l t h ,  s a f e t y  

and w e l f a r e  t h a t  it i s  i m p r a c t i c a l  of t h e  l e g i s l a t u r e  t o  

provide d e f i n i t e ,  compr ehensive s t anda rds  and t h a t  t h e  l e g i  s l a -  

t u r e  may enact  a  law complete i n  i t s e l f  which l e a v e s  come 

d i s c r e t i o n  i n  t h e  o p e r a t i o n  and enforcement of t h e  law with  t h e  

agency E L Q L ~ ~ B - W B ~  B E W Q T ~ S ~ ~ S B Q , ~ ~ ~ Y ~ ~ E L Q L ~ ~ Q - E U ~ L ~ G - S ~ ~ Y ~ G ~  

CQQ~,, 473 So.2d 237 (F la .  1st DCA 1985) ,  zey,,denied, 486 

So2 .d 596 (1 986 t ~ x ~ ~ ~ - ~ ~ , l n ~ ~ ~ ~ ~ s e ~ E ~ m , m i a a i a n e , € - a n d  

T r e a ~ u r e z ,  3  92 So.2d 593 (F la .  1st DCA 1981) . " p u b l i c  

i n t e r e s t "  h a s  been h e l d  t o  be a  s u f f i c i e n t  and meaningful 

c r i t e r i a  f o r  o t h e r  s t a t u t e s .  

I n  Alhrechf ,n,,De~tL,,~f -En~irarmrent,a~-B%guLafi~nr 3  53 

So.2d 883 (F la .  1st DCA 1977) ,  r;erf,,denied, 359 So.2d 1210 

(197 8) t h e  p e t i t i o n e r s  contended t h a t  t h e  l e g i s l a t i v e  s t anda rd  

r e q u i r i n g  t h a t  be fo re  a  f i l l  pe rmi t  may be i s s u e d  t h e  p r o j e c t  

n o t  be "con t r a ry  t o  t h e  p u b l i c  i n t e r e s t "  was n o t  a  s u f f i c i e n t  

s t anda rd  t o  guide D E R 1 s  d i s c r e t i o n  i n  reach ing  a  permit  

determinat ion.  The c o u r t  h e l d  t h a t  t h e  s t a t u t o r y  c r i t e r i a  

d i r e c t i n g  DER t o  p repa re  a  b i o l o g i c a l  survey and e c o l o g i c a l  

survey regard ing  f i s h ,  marine and w i l d l i f e ,  o y s t e r  beds, clam 

beds, and marine  p r o d u c t i v i t y  were s u f f i c i e n t  t o  s a t i s f y  t h e  

c o n s t i t u t i o n a l  r e s t r i c t i o n  on d e l e g a t i o n  of l e g i s l a t i v e  power, 



p a r t i c u l a r l y  s i n c e  such a  pe rmi t  e v a l u a t i o n  i nvo lved  complex 

d e c i s i o n s  making t h e  n e c e s s i t y  f o r  s p e c i f i c  o r  q u a n t i t a t i v e  

s t a n d a r d s  impr a c t i c a l  and undes i  r a b l  e. 

Likewise i n  B r e w ~ L e r - E b ~ s ~ b a t e ~ - ~ ~ - S f  P ~ S ? L - ~ E ~  L-0f 

En~irnmenfaL,EeguLafian, 444 So.2d 483 (F l a .  1st DCA) , zeyt 

denied,  450 So.2d 485 (1984) t h e  c o u r t  found adequa t e  l e g i s l a -  

t i v e  s t a n d a r d s  t o  gu ide  DER i n  t h e  d e s i g n a t i o n  of "Outs tand ing  

F l o r i d a  Waters" .  The a p p e l l a n t s  a s s e r t e d  t h a t  a  proposed DER 

r u l e  d e s i g n a t i n g  a  p o r t i o n  of t h e  L i t t l e  Manatee River  a s  a n  

Out s t a n d i n g  F l o r i d a  Water was i n v a l i d  because t h e  l e g i s l a t u r e  

provided n o  guidance  a s  t o  t h e  OW d e s i g n a t i o n  s i n c e  t h e  term 

was on ly  expressed  i n  one s t a t u t o r y  p rov i s i on .  The c o u r t  found 

t h a t  a l though  S e c t i o n  403.061(27) (1982 Supp.) o n l y  mentioned 

t h e  e x p r e s s  words "Outs tand ing  F l o r i d a  Waters" ,  it was on ly  

p a r t  of an  e x t e n s i v e  l e g i s l a t i v e  scheme r e q u i r i n g  DER t o  s tudy ,  

c l a s s i f y ,  deve lop  l o n g  range p l a n s  f o r  and s u p e r v i s e  a l l  of 

F l o r i d a ' s  w a t e r s  and t h a t  t h e  p r o v i s i o n  shou ld  be r e a d  i n  

m,a_t_ezi_a w i t h  t h e  o v e r a l l  l e g i s l a t i v e  scheme se t  ou t  i n  Chapter  

403. I d  a t  485. The c o u r t  examined t h e  s p e c i f i c  d u t i e s  

charged t o  DER, such a s  c o n t r o l l i n g  p o l l u t i o n ,  e s t a b l i s h i n g  

wa t e r  qua1 i t y  s t anda rds ,  a s s e s s i n g  p o l l u t i o n  1 we1 s and c l a s -  

s i f y i n g  w a t e r s  by t h e i r  most b e n e f i c i a l  uses ,  and found 

c o n s i d e r a b l e  s t a n d a r d s  f o r  c l a s s i f y i n g  s t a t e  w a t e r s  under t h e  

de si gna ti on. 



F l o r i d a  Admin i s t r a t i ve  Code Rule  17-40.05(2) l2 i d e n t i f i e s  

s i x  a r e a s  a p p r o p r i a t e  f o r  d i s t r i c t  r u l e s  r ega rd ing  d e c i d i n g  

whether a  t r a n s p o r t  and use of water  a c r o s s  d i s t r i c t  boundar ies  

i s  i n  t h e  p u b l i c  i n t e r e s t .  Chapter  373, F l o r i d a  S t a t u t e s ,  

p r o v i d e s  s u b s t a n t i a l  l e g i s l a t i v e  s t a n d a r d s  t o  guide  DER' s s t a t e  

water p o l i c y  r u l e .  

The f i r s t  c o n s i d e r a t i o n  under F l o r i d a  Admin i s t r a t i ve  Code 

Rule  17-40.05(2) ( a )  i s  whether comprehensive water conse rva t i on  

and r e u s e  programs a re  implemented and  en fo rced  i n  t h e  a r e a  of 

need. The s t a t u t e  i s  r e p l e t e  w i th  l e g i s l a t i v e  concern  over  

wa te r  conse rva t i on  and neces sa ry  pr ogr arns t o  r e a l  i z  e t h e  f u l l  

b e n e f i c i a l  use of F l o r i d a ' s  waters. See, S e c t i o n s  373.016(1) ,  

( 2 )  ( b )  and  (3)  ; 373.026 (3 )  ; 373.036(1) ; 373.139(1) ; 373.191; 

373.59; 373.495; 373.0395(6) ; 373.196, Fla .  S t a t .  (1985) and  

S e c t i o n  1 8 7 . 2 0 1 ( 8 ) ( b ) l f  11, 1 3 ,  Fla .  S t a t .  (1985) .  I n  f a c t ,  as 

t o  wa te r  supply ,  t h e  l e g i s l a t u r e  encourages  wate r  c o n s e r v a t i o n  

and r educ ing  adve r se  environmenta l  e f f e c t s  f  rom wate r  uses.  

S e c t i o n  373.1961(1) ,  ( 2 ) ,  F la .  S t a t .  (1985) .  

The second c o n s i d e r a t i o n  under F l o r i d a  Admin i s t r a t i ve  

Code Rule 17-40.05(2) ( b )  is  whether t h e  major c o s t s ,  b e n e f i t s  

and environmenta l  impacts have been adequa t e ly  determined in-  

c l u d i n g  t h e  impact on both t h e  supp ly ing  and r e c e i v i n g  areas. 

A s  t o  c o s t s ,  it i s  c l e a r  under t h e  r ea sonab l e  benef i c ia l  use 

12see S t .  Johns  r u l e ,  F l o r i d a  Admin i s t r a t i ve  Code Rule  
40C-2.312 and App. 22 S e c t i o n  9.3. The S t .  Johns  r u l e s  were 
developed from S t a t e  Water po l i cy  g u i d e l i n e s ,  App. 1 9 .  



d e f i n i t i o n  and i t s  common law founda t ion  t h a t  a  proposed use 

must be an  economically e f f i c i e n t  operat ion13 and t h e  l e g i s l a -  

t u r e  h a s  d i r e c t e d  DER t o  cons ider  t h e  maximum econamic 

d e v e l o p e n t  of t h e  water  r e sou rces  c o n s i s t e n t  w i th  t h e  o the r  

uses and t o  pr w e n t  uneconomical and i m p r a c t i c a l  uses.  

S e c t i o n s  373.036(2) ( b ) ,  ( e ) ,  Fla. S t a t .  (1985) .  Fur ther ,  t h e  

c o n s i d e r a t i o n  of environmental impacts  i s  s e l f - e v i d e n t  i n  t h e  

s t a t u t e  and needs no i l l u m i n a t i o n .  See S e c t i o n s  

373.016(d) , ( e ) ,  ( f )  ; 373.026 ( 5 ) ;  373.033; 373.042; 373.196 ( 3 ) ;  

373.1 961(1) ; 373.223 (3)  ; 373.226 , Fla. S t a t .  (1985) . 
The t h i r d  c o n s i d e r a t i o n  under F lo r ida  Admin i s t r a t i ve  Code 

R u l e  17-40.05(2) ( c )  , whether t h e  t r a n s p o r t  is a n  environmen- 

t a l l y  and economically accep tab le  method t o  supply water f o r  a  

g iven purpose, is  c l o s e l y  r e l a t e d  t o  t h e  second c o n s i d e r a t i o n  

s i n c e  economic and environmental  impacts  a r e  i n h e r e n t l y  r e l a t e d  

t o  t h e  method of t r a n s p o r t .  The l e g i s l a t u r e  i s  concerned n o t  

only  with an environmental ly  accep tab le  method of t r a n s p o r t ,  

but a  dependable one a s  we l l .  See S e c t i o n s  373.016 ( 2 )  , 
373.196 (3)  , 373.1961(1) ,  ( 2 )  , Fla.  S t a t .  (1985) .  

The f o u r t h  c o n s i d e r a t i o n  under F lo r ida  Adminis t ra t ive  

Code Rule 17-40.05(2) (d)  i s  whether t h e  water  needs of t h e  sup- 

p ly ing  a r e a  a r e  reasonably determined and can be s a t i s f i e d  even 

i f  t h e  t r a n s p o r t  t a k e s  place .  The DER is d i r e c t e d  t o  g ive  

p r i o r i t y  t o  r eg ions  dependent on a  s i n g l e  source a q u i f e r ,  

13see, Sec t ion  373.019(4),  F lo r ida  S t a t u t e s  (1985) ; A 
Mndeh-water-C~de~ EUELar P. 171. 



S e c t i o n  373 -026 ( 2 )  ( b )  3,  F l o r i d a  S t a t u t e s ,  and t h e  d i s t r i c t s  a r e  

l i k e w i s e  d i r e c t e d  t o  i d e n t i f y  and p r o t e c t  s p e c i f i c  a r e a s  prone  

t o  o v e r d r a f t  from w a t e r  uses ,  S e c t i o n s  373.0395(2) ,  373.0397, 

F l o r i d a  S t a t u t e s  (1985) . DER and t h e  d i s t r i c t s  must p r o t e c t  

t h e  needs of domes t i c  u s e r s  and p e r m i t t e d  l e g a l  e x i s t i n g  u s e r s ,  

S e c t i o n  373 -036 ( 2 )  ( f )  a n d  373.219(1) , F l o r i d a  S t a t u t e s  (1985) . 
DER may a l s o  d e s i g n a t e  c e r t a i n  u s e s  connec ted  w i t h  a  p a r t i c u l a r  

source  a s  u n d e s i r a b l e  because of t h e  n a t u r e  of t h e  a c t i v i t y  or  

t h e  amount of w a t e r  r e q u i r e d .  S e c t i o n  373 .036(8) ,  F la .  S t a t .  

( 1 9 8 5 ) .  Furthermore,  t h e  d i s t r i c t s  s h a l l  n o t  d e p r i v e  any 

county where in  w a t e r  i s  withdrawn of t h e  p r i o r  r i g h t  t o  t h e  

r e a s o n a b l e  b e n e f i c i a l  use  of t h e  w a t e r  needed t o  a d e q u a t e l y  

supp ly  t h e  needs of i t s  c o n s t i t u e n t s .  S e c t i o n  373.1961(5) ,  

F la .  S t a t .  (1985) . 
The f i f t h  c o n s i d e r a t i o n  under F l o r i d a  A d m i n i s t r a t i v e  Code 

Rule  17-40.05(2) (e )  i s  t h a t  t h e  t r a n s p o r t  p l a n  i n c l u d e  a  

r e g i o n a l  approach t o  w a t e r  supp ly  and d i s t r i b u t i o n ,  i n c l u d i n g ,  

where a p p r o p r i a t e ,  p l a n s  f o r  i n t e r c o n n e c t i n g  w a t e r  supp ly  

sources .  T h i s  c o n s i d e r a t i o n  i s  d e r i v e d  from t h e  e n t i r e  com- 

p r e h e n s i v e  w a t e r  management scheme i n  Chapter  373 and 

p a r t i c u l a r l y  r e g a r d i n g  t h e  c o o r d i n a t e d  e f f o r t s  between 

m u n i c i p a l i t i e s ,  c o u n t i e s ,  wa te r  management d i s t r i c t s  and t h e  

DER t o  meet t h e  needs of w a t e r  u s e r s  w i t h o u t  s a c r i f i c i n g  en- 

v i ronmenta l  concerns  and i m p a c t i n g  t h e  s o u r c e  a r e a .  S e c t i o n s  

373.196, 373.1961, 373.1962, F la .  S t a t .  ( 1 9 8 5 ) .  



The s i x t h  c o n s i d e r a t i o n  i s  merely  a  r e c o g n i t i o n  of t h e  

f l e x i b i l i t y  needed i n  r e g u l a t i n g  both  t h e  use and t r a n s p o r t  of 

wa te r  based upon t h e  f a c t u a l  c i rcumstances  of each case .  

It  i s  abundant ly  c l e a r  t h e  DER d i d  n o t  p r m u l g a t e  i t s  own 

a d m i n i s t r a t i v e  s t anda rds  a s  a s s e r t e d  by Osceola County. To t h e  

con t r a ry ,  t h e s e  c o n s i d e r a t i o n s  a r e  f i r m l y  based upon meaningful  

l e g i s l a t i v e  guide1 i n e s  g leaned  f  rm t h e  e x t e n s i v e  l e g i s l a t i v e  

scheme under Chapter 373, F l o r i d a  S t a t u t e s .  ,Bgmgf,eg 

Eh~Ephaf  e ~ ,  S U ~ L , ~ .  The p a r t i c u l a r  l e g i  s l a t i v e  pr ov i s i o n  h e l d  

i n v a l i d  i n  Askew i s  n o t  even remotely  s i m i l a r  t o  t h e  e x t e n s i v e  

l e g i s l a t i v e  concerns  and s t a n d a r d s  con t a ined  i n  Chapter  373, 

F l o r i d a  S t a t u t e s ,  governing wa te r  use and supply .  Here, t h e r e  

a r e  adequa te  s t a n d a r d s  and g u i d e l i n e s  provided i n  Chapter 373, 

F l o r i d a  S t a t u t e s ,  i n  l i g h t  of t h e  l e g i s l a t i v e  o b j e c t i v e  t o  

manage and conserve  t h e  s t a t e ' s  t o t a l  water  r e s o u r c e s  and i n  

r e a l  iz  i n g  t h e  i m p r a c t i c a l  i t y  of d r a f t i n g  d e t a i l e d  s p e c i f i c  

l e g i s l a t i o n  governing i s suance  of consumptive use permi t s .  

see, StafeL,Qe~t,,nf - C i f ~ ~ s ! ~ ~ ~ - S i ~ i f f  inI 23 9  So. 2d 577 (F l  a. 

1970) . AS observed by t h e  c o u r t  i n  DFl;kFn~~~-~~-Sfgfgl  227 

So.2d 36, 37 (F la .  1969) r e g a r d i n g  t h e  d e l e g a t i o n  s t anda rd ,  

" t h e  exac t  meaning of t h e  requirement  of a  s t a n d a r d  h a s  never  

been f i x e d .  The e x i g e n c i e s  of modern government have i n c r e  

a s i n g l y  d i c t a t e d  t h e  use of genera l  r a t h e r  t h a n  minu te ly  

d e t a i l e d  s t a n d a r d s  i n  r e g u l a t i n g  enactments  under t h e  pol  i c e  

power." Furthermore,  t h e  lower c o u r t  h e l d  t h a t  t h e  p rocedura l  

s a f egua rds  e s t a b l i s h e d  under S e c t i o n  373.114, F l o r i d a  S t a t u t e s  

(1985) ,  g i v i n g  t h e  governor and c a b i n e t  a u t h o r i t y  t o  review any 

order  or r u l e  of t h e  d i s t r i c t  t o  e n s u r e  cons i s tency  wi th  
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a Chapter 373, l i m i t s  t h e  e x e r c i s e  of agency d i s c r e t i o n  regard ing  

s t a n d a r d  po l  icy  dec i s ions .  g ~ ~ e , , o ~ ~ - C ~ - ~ & y  a t  620. The c o u r t s  

have determined t h a t  such safeguards  and a v a i l a b i l i t y  of judi-  

c i a l  review should be weighed i n  determining t h e  

c o n s t i t u t i o n a l i t y  of de lega ted  a u t h o r i t y .  C Q S Q = C Q L , ~ , C Q ~ , E Q Q ~  

EinLaion-n,-Sf a t % L L P e ~ t L L ~ f  - CIt,a:ns, 406 S0.2d 107 9, 1084 (F l  a -  

1981) t A ~ ~ L S G B ~ , Y ~ , D ~ ~ ~ ~ - Q €  - E n ~ i ~ ; , o m % n t ~ 1 - E % g n 1 _ a f F ~ n  353 So-2d 

883 ( F l a .  1st DCA 1977) , cerf,,denigd, 359 So.2d 1210 (197 8) ; 

B u € ~ ~ E ~ , Y ~ - E ~ Q L ~ ~ B ~ P % P ~ ~ ~ Q ~  -C~nrn_er,ce 436 So-2d 356 ( F l a -  1st 

DCA 1983) ,  gey,-dena_e_d, 447 So.2d 885 (1984) .  



Spec i f i c ,  v a l i d  l e g a l  a u t h o r i t y  suppor t s  t h e  r u l e s  of DER 

and S t .  Johns, a s  w e l l  a s  t h e  in tended  a c t i o n  of S t .  Johns. 

Osceola County's  b r i e f  is r e p l e t e  w i th  spec ious  con ten t ions  

which t h i s  Court  should ignore .  S t .  Johns  urges  t h i s  Court  t o  

a f f i r m  t h e  d e c i s i o n  of t h e  lower c o u r t  per-curim. Or i n  t h e  

a l t e r n a t i v e ,  c l a r i f y  t h e  lower c o u r t ' s  d e c i s i o n  t o  t h e  e x t e n t  

necessary t o  modify t h e  language concerning " impl ied a u t h o r i t y "  

s o  t h a t  l i t i g a n t s  i n  c a s e s  y e t  t o  occur cannot  c i t e  t h e  lower 

cour t t  s op in ion  a s  ca se  law approving an  agency having imp1 i e d  

a u t h o r i t y  i n  t h e  absence of s p e c i f i c  a u t h o r i t y .  St .  Johns  

ma in t a in s  t h e  lower c o u r t  d e c i s i o n  does n o t  enunc ia t e  such a  

r u l e  of law and does  n o t  contend t h a t  such a  r u l e  of law is 

v a l i d .  S t .  Johns i s  s p e c i f i c a l l y  empowered by v a l i d  s t a t u t o r y  

enactments. 



I H E R E B Y  CERTIFY t h a t  t h e  o r i g i n a l  and seven c o p i e s  of 

RESPONDENT1 S  ANSWER BRIEF h a s  been f u r n i s h e d  by Uni ted  S t a t e s  

Mail t o  t h e  Supreme Cour t  of F l o r i d a ,  Supreme Cour t  Bui ld ing ,  

Ta l l ahas see ,  F lo r ida  32301; and  one t rue  copy t o  t h e  f o l l o w i n g  

counse l  of r eco rd  t h i s  20 th  day of October,  1986: 
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Edward de l a  P a r t e ,  J r . ,  Esqu i r e  
West Coast  Regional  Water 
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Mary E. Harlan, Esqu i r e  
Post  O f f i c e  Box 60 
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Andrew A. Graham, Esquire  
Mar jor ie  E. Smith, Esqui re  
Reinman, H a r r e l l ,  S i lberhorn ,  

Moule & Graham, P.A. 
1825 South Riverview Drive 
Melbourne, F lo r ida  32901 

W i l l i a m  E. Curphey, Esquire  
1515 Sarno Road 
Melbourne, F lo r ida  32935 

Edward B.  Helvenston, Esquire  
Pasco County Government Center 
7530 L i t t l e  Road 
N e w  P o r t  Richey, F lo r ida  33553 
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