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STATEMENT OF THE CASE 

Appellee accep t s  t h e  s ta tement  of  t h e  case  provided by 

Appel lant  a s  be ing  s u b s t a n t i a l l y  accu ra t e .  

STATEMENT OF THE FACTS 

Appellee r e j e c t s  t h e  s ta tement  of  t h e  f a c t s  provided by 

Appel lant  a s  be ing  incomplete .  

Appel lant  and two co-defendants (Omer James Williamson and 

James Robertson) were charged by ind ic tment  w i t h  murder i n  t h e  

f i r s t  degree and possess ion  o f  contraband i n  p r i s o n .  (R 1 )  

A l l  t h r e e  defendants  and t h e  v i c t i m ,  Daniel  Drew, were inmates 

s e r v i n g  time i n  Cross C i ty  Cor rec t iona l  I n s t i t u t i o n .  Appel lant  

s tabbed  Drew t o  dea th  o u t s i d e  t h e  mainenance shop b u i l d i n g  whi le  

Omer Williamson h e l d  Drew from behind ,  and Robertson se rved  a s  

t h e  ' l o o k o u t ' .  (I? 520-526) 

P r i o r  t o  t r i a l ,  Omer Williamson p leaded  g u i l t y  a s  charged 

and agreed t o  t e s t i f y  i n  r e t u r n  f o r  t h e  s t a t e  agree ing  t o  n o t  

seek t h e  dea th  p e n a l t y .  (R 584) A t  t r i a l  Omer t e s t i f i e d  t h a t  he  

and Appel lant  (o therwise  known as  "Bama") were ' p a r t n e r s  ' and 

were s e l l i n g  drugs (mari juana)  f o r  Drew. (R 501-502) A f t e r  

s e l l i n g  some drugs by p u t t i n g  them o u t  on c r e d i t ,  Omer ended up 

owing $15.00 t o  Drew. (R 504) Omer and Appel lant  had become 

d i s i l l u s i o n e d  w i t h  Drew, and Omer decided he was n o t  going t o  



repay Drew t h e  $15.00 deb t .  (R 504) Omer t o l d  Appel lant  t h a t  

he  would f i g h t  Drew if Drew p re s sed  him fox t h e  $15.00. (R 510) 

Appel lant  t o l d  Omer he  c o u l d n ' t  do t h a t  becuase Drew i s  a  

' count ry  boy' who would s t a b  Omer, and t h a t  " i f  you a i n ' t  going 

t o  pay him w e ' r e  going t o  have t o  k i l l  him." (R 510) Omer 

t o l d  Appel lant  h e ' d  have t o  t h i n k  about t h a t .  (R 510) L a t e r  

i n  t h e  week t h e  conversa t ion  resumed, w i t h  Appel lant  aga in  t e l -  

l i n g  Omer t h a t  they would have t o  k i l l  Drew. (R 511) Omer 

asked Appel lant  what t h e  p l an  was, and Appel lant  t o l d  Omer he  

would meet w i th  him l a t e r  t o  d i scus s  t h e  p l a n .  (R 511) 

L a t e r ,  Appel lant  o u t l i n e d  h i s  p l an  t o  Omer f o r  murdering 

Drew. (R 511-512) The p l an  was t o  go behind t h e  maintenance 

shop a f t e r  3-3: 30 p.m. when t h e  a r e a  was c l e a r  o f  people .  (R 

511-512) However, they  needed t o  acqu i r e  a  k n i f e ,  and Appel lant  

asked Robertson ("chickenhead") i f  he  could g e t  them a  k n i f e .  

(R 512) Chickenhead asked what they  needed a  k n i f e  f o r ,  and 

Appel lant  r e p l i e d :  "We're going t o  k i l l  somebody." (R 515) 

Omer t o l d  Appel lant  he had a  sharpened metal  rod which could 

be used.  (R 517) ( I r o n i c a l l y ,  t h i s  rod  had been sharpened t o  

a  p o i n t  by Drew, t h e  v i c t im .  (R 517))  Appel lant  asked Chicken- 

head Robertson t o  be t h e i r  lookout .  ( R  519-520) 

When t h e  time came, Appel lant  and Omer walked i n t o  t h e  

maintenance a r e a  compound and proceeded t o  s t a n d  between t h e  

pamt  shop and t h e  s t o r a g e  shop. (R 522) Omer passed t h e  rod  

t o  Appe l l an t ,  who pu t  t h e  rod i n s i d e  h i s  p a n t s .  (R 522) An 



o l d  man came o u t  of  t h e  shop,  and Appel lant  asked t h e  o l d  man 

(Har r i s )  t o  have Drew come o u t s i d e .  (R 523) A f t e r  H a r r i s  went 

i n  t o  f i n d  Drew, Appel lant  t o l d  Omer t h a t  when Drew comes o u t  

he  (Appel lant)  was going t o  t e l l  Drew t h a t  some n i g g e r  b e a t  

Omer f o r  some money and t h a t  we need a  kn i fe . '  (R 523) Appel lant  

t o l d  Omer t h a t  then he would "run t h e  rod  through him." ( R  523) 

Omer t e s t i f i e d  t h a t  : 

O r i g i n a l l y  we had s a i d  t h a t  we were going t o  
g ive  him $5,  j u s t  i n  case  we had go t  bus t ed  
on t h i s  murder, t h a t  i t  could look l i k e  we 
had given him some money. That  we d i d n ' t  rob 
him o r  anyth ing ,  b u t  we had given him some 
money, and t h a t  he  go t  upse t  w i t h  us and 
p u l l e d  ou t  a  k n i f e .  And Bama took t h e  k n i f e  
away from him and s tabbed  him up. That  was 
j u s t  i f  we go t  bus t ed .  But we knew he  
d i d n ' t  have any money, and we wanted t o  p u t  
come i n  h i s  pocke ts .  

Drew came ou t  o f  t h e  b u i l d i n g ;  Appel lant  handed Drew $5.00 

and s a i d  he h a d n ' t  c o l l e c t e d  t h e  r e s t  y e t ,  and t h a t  some n i g g e r  

had b e a t  Omer f o r  $10.00. (R 524) Appel lant  t o l d  Drew they  

were going t o  g e t  t h e  money f o r  him, b u t  they  needed a  k n i f e .  

(R 524-525) Drew had supposedly been making a  k n i f e  f o r  Ap- 

p e l l a n t .  (R 525) Drew handed Appel lant  t h e  k n i f e  he  had made. 

(R 526) Omer grabbed Drew from behind ,  by t h e  t h r o a t ;  Appel lant  

s t a r t e d  s t abb ing  Drew. (R 526) Omer threw Drew down on t h e  ground 

and k icked  him i n  t h e  head a  couple of  t imes.  (R 526) Appel lant  

cont inued t o  s t a b  Drew, and blood was s q u i r t i n g  ou t  a l l  over  

t h e  p l a c e .  ( R  527) Appel lant  took o u t  t h e  long r o d ,  s t r a d d l e d  



Drew, and t r i e d  t o  run him through w i t h  t h e  rod .  (R 527) 

Appel lant  and Omer l e f t  t h e  s cene ;  Omer went back t o  h i s  

c e l l  and washed t h e  blood o f f  t h e  rod  and s t u c k  i t  down t h e  d r a i n  

i n  t h e  s i n k .  (R 528-529) Another inmate (P re s l ey )  n o t i c e d  

t h a t  Omer had blood on h i s  shoes .  (R 532) Appel lant  had t o l d  

Presliey about t h e  murder. (R 531) Chickenhead Robertson t o l d  

Omer t h a t  he  had t o l d  Mark Bishop what had happened, and t h a t  

Bishop was w i t h  Robertson when he disposed of  t h e  k n i f e ,  and 

t h a t  Bishop had tu rned  t h e  k n i f e  over  t o  i n v e s t i g a t o r  Dixon. 

Omer t e s t i f i e d  t h a t  Appel lant  came up w i t h  a[ ' s t o ry , '  f o r  them 

t o  use  regard ing  t h e  murder: 

He s a i d  t h a t  i f  t h ings  go t  b a d - - a l l  r i g h t .  
The s t o r y  was tha t - -okay .  That we had 
gone over  t h e r e .  M e  and Chickenhead had 
gone over  t h e r e  w i t h  him. That  he  was 
going t o  pay t h e  money t o  Drew. He only 
had $5,  s o  he  gave t h e  $5 t o  Drew, and 
Drew became upse t  because t h a t ' s  a l l  h e  
had was $5 ,  and t h a t  t h e r e  was an argument. 
And I was supposed t o  b e  s i t t i n g  on some 
p i p e .  And I wasn ' t  supposed t o  be h e a r i n g  
t h i s  conversa t ion .  That  a l l  I could t e l l  
was t h a t  t h e r e  was an argument. Drew be-  
came mad and p u l l e d  t h e  k n i f e  o u t .  Bama 
knocked t h e  k n i f e  away and f e l l  a g a i n s t  t h e  
b u i l d i n g .  I hea rd  i t  c l i c k ,  and t h a t  Bama 
picked i t  up and s t a r t e d  s t abb ing  Drew, and 
I was supposed t o  have r an  away. 

(R 537) 

Appel lant  a l s o  t o l d  Omer, a f t e r  t h e  murder whi le  they  were 



both a t  F l o r i d a  S t a t e  P r i s o n ,  t h a t  s i n c e  t h e  a u t h o r i t i e s  d id  

n o t  y e t  know about t h e  meta l  r o d ,  t h e r e  was no evidence of  

p remedi ta t ion .  (R 538) (Note- t h e  a u t h o r i t i e s  d i d  n o t  l e a r n  

of  t h e  metal  rod  u n t i l  Omer t o l d  them a f t e r  h i s  p l e a  b a r g a i n ,  

R 540) .  

Maintenance shop s u p e r v i s o r  Ca r l  Hicks t e s t i f i e d  t h a t  he  

was making a  phone c a l l  a t  approximately 3:05 p.m. on June 20, 

1985 a t  t h e  f r o n t  of  t h e  shop when he  saw Robertson s t and ing  

under an oak t r e e  i n  f r o n t  of  t h e  shop. (R 400-401) Robertson 

had a  c a s t  on h i s  arm; Robertson d i d  n o t  work f o r  Hicks and Hicks 

thought it unusual  f o r  Robertson t o  be  s t a n d i n g  t h e r e .  (R 402- 

404) Hicks was t o l d  by Marvin H a r r i s  t h a t  Drew was h u r t ;  Hicks 

found Drew o u t s i d e  t h e  b u i l d i n g  b l eed ing  bad ly .  (R 404-405) 

Vocat ional  i n s t r u c t o r  James Chavous t e s t i f i e d  t h a t  a s  he  

was e n t e r i n g  t h e  g a t e  t o  t h e  maintenance ya rd  on June 20, 1985, 

Appel lant  passed by him w i t h  r e d ,  wet looking p a n t s .  (R 430) 

Inmate Marvin H a r r i s ,  a  t o o l  room c l e r k  i n  t h e  weldin8 shop,  

t e s t i f i e d  t h a t  when he went t o  f i l l  t h e  cof feepot  he saw Ap- 

p e l l a n t ,  Chickenhead Robertson and Omer Williamson, and t h a t  

Appel lant  asked him t o  ask Drew t o  come o u t s i d e .  (R 466-467) 

A f t e r  Drew went o u t s i d e ,  H a r r i s  looked ou t  t h e  window and saw 

Appel lant  s t abb ing  Drew. (R 469) A few minutes l a t e r  H a r r i s  

saw Appel lant  and Chickenhead walking down t h e  road towards t h e  

g a t e  and n o t i c e d  t h a t  Appel lant  had blood on h i s  r i g h t  hand. 



(R 470) H a r r i s  found Drew up a g a i n s t  t h e  w a l l  behind t h e  a i r  

compressor. (R 470) 

Inmate Kenneth Baez t e s t i f i e d  t h a t  Appel lant  asked him, 

be fo re  lunchtime and p r i o r  t o  t h e  murder, i f  he  had "a shank- 

I want t o  k i l l  t h e  son of  a  b i t c h " .  (R 600) Raez expla ined  

t h a t  ' shank '  means a  k n i f e .  (R 600) 

Inmate Ronnie P r e s l e y  t e s t i f i e d  t h a t  he  saw Appel lant  and 

Omer Williamson behind t h e  maintenance bui ldinp, ,  t h a t  Appel lant  

appeared t o  b e  h i t t i n g  Drew. (R 610-611) P r e s l e y  saw Appel lant  

i n  f r o m  of  C dorm, covered w i t h  blood.  (R 611) Appel lant  t o l d  

P re s l ey  t h a t  "I wanted t o  g e t  away wi th  t h i s ,  bu t  t h e r e  a i n ' t  

no way t h a t  I can now". (R 612) A t  t h e  laundry ,  Appel lant  

t o l d  P re s l ey  t h a t  t h e  son of  a  b i t c h  wouldn ' t  d i e .  (R 612) 

P re s l ey  s a i d  Chickenhead Robertson walked up a t  t h a t  time and 

P re s l ey  saw t h e  k n i f e  on Robertson,  underneath h i s  s h i r t .  (R 

613) P r e s l e y  t e s t i f i e d  t h a t  Chickenhead pu t  t h e  k n i f e  i n  h i s  

c a s t .  (R 613) 

Inmate Mark Bishop t e s t i f i e d  t h a t  Appel lant  and Robertson 

asked him on t h e  morning of t h e  murder where they  could g e t  a  

k n i f e .  (R 621) Bishop saw Appel lant  and Robertson l a t e r  coming 

down t h e  road from t h e  maintenance b u i l d i n g  looking s c a r e d ,  and 

Appel lant  had blood on him. (R 624) I n  t h e  laundry ,  Appel lant  

t o l d  Bishop t h a t  he  " k i l l e d  t h a t  rnotherfucker". (R 627) Bishop 



and Robertson took t h e  k n i f e  and b u r i e d  i t  underneath an o l d  

oak t r e e .  (R 629-630) Robertson t o l d  Bishop t h a t  he  had 

gone a long t o  be t h e  lookout (R 630-631), t h a t  he  knew t h e r e  was 

going t o  be a con f ron ta t ion  about c o l l e c t i n g  money, bu t  t h a t  he  

d i d n ' t  know anyone was going t o  be h u r t .  (R 630-633) Robertson 

t o l d  Bishop t h a t  he  was a c t i n g  a s  t h e  lookout ,  he  hea rd  a scream 

and he looked and saw Omer ho ld ing  Drew w i t h  Appel lant  s t abb ing  

Drew. ( R 6 3 5 )  

Cor rec t iona l  O f f i c e r  Wade Higginbotham searched  A p p e l l a n t ' s  

room and l o c k e r  and found a b loods t a ined  towel ,  a  t e e  s h i r t  w i t h  

b l o o d s t a i n s ,  and h i s  shoes w i t h  blood s t a i n s .  (R 649, 652-653) 

Appel lant  d i d  n o t  - t e s t i f y  dur ing  h i s  t r i a l .  Appel lant  d i d  

t e s t i f y  i n  t h e  s en t enc ing  phase ,  b u t  n o t  i n  t h e  g u i l t  phase.  

Appel lant  c a l l e d  Michael Thompson, who t e s t i f i e d  t h a t  Omer 

Williamson s a i d  he  was going t o  ' f i x  Appe l l an t ' s  a s s  f o r  c a l l i n g  

him a c h i l d  m o l e s t e r ' .  (R 723) 

During t h e  s en t enc ing  phase ,  t h e  s t a t e  p re sen ted  test imony 

a s  t o  Appel lan t '  s c u r r e n t  conv ic t ion  f o r  armed robbery.  (R 

862-863) Appel lant  p re sen ted  h i s  own tes t imony,  t o  t h e  e f f e c t  

t h a t  he  k i l l e d  Drew i n  s e l f - d e f e n s e .  (R 895-896) Appel lant  

admit ted k i l l i n g  Drew, b u t  den ied  i t  w a s  premedi ta ted.  (R 906, 

916) .  

I n  s en t enc ing  Appel lant  t o  dea th  based upon t h e  j u r y ' s  

recommendation of  dea th ,  t h e  t r i a l  jduge made t h e  fo l lowing  

w r i t t e n  f i n d i n g s  i n  suppor t  of  h i s  de te rmina t ion  of t h r e e  ag- 



gravating circumstances and no mitigating circumstances : 

As t o  aggravating circumstance (5) (a) , 
the Court finds tha t  the cap i t a l  felony 
was committed while the defendant was 
under sentence of imprisonment. The evi-  
dence produced a t  the sentencing stage 
showed tha t  the defendant had previously 
been convicted of armed robbery i n  1984 
and was serving a 9-year sentence f o r  
tha t  offense. 

As t o  aggravating circumstance (5) (b) , 
the Court f inds t h a t  the defendant was 
previously convicted of a felony involving 
the use o r  th rea t  of violence t o  the person 
of another. The evidence showed tha t  the  
defendant had previously been convicted of 
armed robbery. 

As t o  aggravating circumstance (5) ( i )  , 
the Court finds tha t  the cap i t a l  felony 
was a homicide and was committed i n  a cold, 
calculated,  and premeditated manner. The 
defendant had not  even a pretense o f  jus t -  
i f i c a t i o n  fo r  nurdering the decedent. The 
defendant t e s t i f i e d  on h i s  own behalf a t  
the sentencing phase and admitted stabbing 
the decedent multiple times. The evidence 
was conclusive tha t  the defendant was the 
primary leader i n  planning the murder, securing 
a weapon, and personally committing the 
murderous ac t .  Although he denied having 
the brass rod, the evidence i s  c lear  tha t  
he took i t  with him fo r  the sole  purpose of 
comnitting the murder. After the murder, 
the defendant meticulously sought to  conceal 
evidence and impede the invest igation.  The 
"cold" manner of the murder was fur ther  
evidenced by the defendant's statements i n  
e f f ec t  r e f l ec t ing  tha t  he was disappointed tha t  
i t  took so much e f f o r t  to  k i l l  the decedent. 
Later statements t o  Omer James Williamson, 
re f lec ted  tha t  the defendant was very aware 
tha t  the s t a t e  needed su f f i c i en t  evidence of 
premeditation i n  order t o  convict fo r  f i r s t  
decree murder, and tha t  an absence of the 
weapons available t o  the prosecution as evi-  
dence, pa r t i cu la r ly  the brass rod, would be 
helpful  t o  h i s  case. 



The p a t h o l o g i s t  t e s t i f i e d  t h a t  t h e  
body of  t h e  decedent con ta ined  s e v e r a l  
marks made by a  b l u n t  i n s t rumen t ,  which 
suppor ted  t h e  tes t imony of Omer James 
Williamson t h a t  t h e  defendant  had un- 
s u c c e s s f u l l y  t r i e d  t o  s t a b  t h e  defendant  
w i t h  t h e  b r a s s  rod .  

I n  summary, t h e  defendant  committed a  
murder f o r  no reason  a t  a l l ;  h i s  on ly  ex- 
p l a n a t i o n  sugges ted  t h a t  he  d i d n ' t  know 
why he  had done i t .  But i t  i s  unequivocal ly  
c l e a r  t h a t  he planned t h e  murder and ex- 
ecu ted  i t  w i t h  p r e c i s i o n ,  according t o  t h e  
p l a n .  This  murder i s  b e s t  p u t  i n  p roper  
p e r s p e c t i v e ,  by t h e  obse rva t ion  t h a t  t h i s  
homicide so  offended even t h e  inmates a t  
Cross C i ty  C o r r e c t i o n a l  I n s t i t u t i o n ,  t h a t  
s e v e r a l  broke t h e  "code of s i l e n c e " ,  
t e s t i f i e d  f o r  t h e  s t a t e  a t  t h e  t r i a l  con- 
ce rn ing  what they  had wi tnes sed ,  and thereby  
r i s k e d  t h e i r  own pe r sona l  s a f e t y  t h e r e a f t e r  
i n  t h e  p r i s o n  system. 



SrnQWRY OF ARGUMENT 

The cour t  d id  no t  e r r  i n  denying Appellant 's  motion f o r  

m i s t r i a l  made i n  response t o  the  prosecutor ' s  c losing argument, 

as  the  argument was a  proper comment on the  evidence i n  r e b u t t a l  

t o  defense counsel 's  a s s e r t i ons  t h a t  the  crime was merely man- 

s l augh te r .  The court  did no t  abuse i t s  d i s c r e t i on  i n  denying 

the motion f o r  m i s t r i a l .  

The court  d id  no t  e r r  i n  sentencing Appellant t o  death.  

That Omer Williamson a l legedly  received a  l i f e  sentence does no t  

i nva l i da t e  Appel lant 's  death sentence,  as the jury was f u l l y  

aware of the terms of Omer Williamson's p lea  bargain.  Appellant 

d id  no t  present  evidence of Omer's l i f e  sentence as  mi t iga t ing  

evidence i n  the sentencing phase of the  t r i a l ;  but  the jury was 

aware of Omer's dea l .  

The court  did no t  e r r  i n  f inding the aggravating circum- 

s tance  t h a t  the  murder was committed i n  a  cold,  ca lcu la ted  

and premeditated manner without any pretense of moral o r  l e g a l  

j u s t i f i c a t i o n  . The evidence was s u f f i c i e n t  t o  show heightened 

premeditation and advance planning on the  p a r t  of Appellant. 

In  s h o r t ,  t h i s  murder was a  pr i son execution over a  $15 drug 

deb t ,  planned we l l  i n  advance by Appellant.  



WHETHER THE COURT ERRED I N  DENYING 
APPELLANT'S MOTION FOR MISTRIAL AS 
TO THE STATE'S CLOSING ARGUMENT CON- 
CERNING CO-DEFENDANT OMER WILLIAMSON'S 
PLEA OF GUILTY TO FIRST-DEGKEE MURDER 

During the  s t a t e ' s  f i r s t  c los ing  argument, counsel f o r  

the  s t a t e ,  i n  reviewing the  evidence f o r  the  j u r y ,  emphasized 

the  testimony of eyewitnesses t o  the  f i r s t - d e g r e e  murder and 

evidence of premeditat ion:  

What o t h e r  evidence do we have of pre-  
meditat ion? Ah-ha, M r .  McKeever would 
lead  you t o  b e l i e v e ,  i n  h i s  opening 
s ta tement ,  t h a t  t h e r e  was no o the r  ev i -  
dence of premeditation o the r  than the  
testimony of Omer Williamson, who he 
pa in ted  t h i s  h o r r i b l e  p i c t u r e  of a s  a  
c h i l d  abuser ,  a  homosexual, and a l l  of 
t h a t .  Well, those th ings  p a l e  i n  com- 
parison t o  murder. The worst th ing  
about Omer Williamson i s ,  he i s  a  mur- 
de re r .  He i s  a  k i l l e r .  He p led  g u i l t y  
t o  t h a t .  Johnny Williamson i s  a  mur- 
d e r e r ,  and i s  a  k i l l e r .  He i s  the  one who 
a c t u a l l y  did the  k i l l i n g .  

Defense Exhibi t  5 was introduced. Now, 
we d i d n ' t  ob jec t  when t h i s  was introduced. 
And I want you t o  go back and look a t  t h i s .  
I want you t o  take  a  look a t  t h i s .  What i s  
i t  t h a t  Omer Williamson p led  g u i l t y  t o ?  
Murder i n  the  f i r s t  degree and possession 
of contraband i n  p r i s o n ,  as charged. 

(R 734) 

Defense counsel i n  c los ing  argument argued t h e r e  was no pre-  



meditat ion and t h a t  i t  was se l f -de fense .  Defense counsel,  i n  

a t t ack ing  O m e r  Williamson's c r e d i b i l i t y ,  argued i n  d e t a i l  the  

p l e a  bargain and t h a t  Omer was f a b r i c a t i n g  the  ' p l an '  i n  order  

t o  hang Appellant:  

Now, i f  we don ' t  have premeditat ion,  f o l k s ,  
nobody faces the  chance of t h e  death penal ty .  
We don' t have t o  go through t h a t  phase of 
the  t r i a l .  The only person--and I ' m  no t  
misleading anybody, and I ' m  not  making promises 
I c a n ' t  l i v e  up to - - the  only s o l e  human being 
witness  who t o l d  you about a  plan was Omer 
James Williamson. We can almost t u r n  t o  t h e  
court  r e p o r t e r  and say ,  "read i t  back". There 
i s  no plan without h e r  James Williamson t e l -  
l i n g  you the re  i s  a  p lan .  Well, I th ink  t h e r e  
was a  p lan ,  and we' 11 t a l k  about t h e  p lan .  

I t ' s  not  automatic murder i n  t h e  f i r s t  degree. 
Tha t ' s  your dec is ion  from the  f a c t s .  

So he decided t h a t  he would k i l l  o r  "take out",  
i n  h i s  wonderful language, Alabama. This i s  a  
one-sight heavier  s i t u a t i o n  f o r  Omer James 
Williamson than $15. He i s  fac ing  t h e  death 
penal ty  and having t o  s i t  a t  t h a t  t a b l e  and 
have a  lawyer argue t o  you n o t  t o  consider t h e  
death penal ty .  F i f t een  bucks was worth tak ing  
somebody o u t ,  wasn ' t  i t? Well, what do you 
th ink  he i s  doing i n  t h i s  s i t u a t i o n ?  He i s  
tak ing  out these  two guys so t h a t  he has got  
p r o t e c t i o n ,  and a  dea l .  And what a  sweetheart  
dea l .  

Not t h e i r  f a u l t  aga in ,  bu t  he knows what 
they think i s  the  t r u t h .  And a l l  he has t o  do 
i s  t e l l  tha.t s t o r y ,  and he has got h i s  dea l .  
They a r e  so  confident  i n  i t ,  they a r e  so happy 
with i t  before  t r i a l ,  t h a t  he doesn ' t  even 
have t o  take  a  polygraph. J u s t  p a r t  of the  
dea l .  I f  they d i d n ' t  be l i eve  him, "you got t o  



t a k e  a polygraph." Did he  do t h a t ?  So 
he  g e t s  h i s  d e a l ,  and p l a n s  h i s  k i l l i n g ,  and 
h e r e  w e  s i t .  A l l  you have go t  t o  do i s  sug- 
g e s t  t h e  dea th  p e n a l t y ,  and h i s  d e a l  goes 
c l i c k i t y - c l a c k  down t h e  t r a c k .  He's go t  them 
bo th  dead,  and h e ] s  go t  h i s  $15, and h i s  t i m e  
i n  p r i s o n  a s  a p r o t e c t e d  inmate.  A sweet-  
h e a r t  d e a l .  And w e ' r e  supposed t o  r e l y  on h i s  
tes t imony . 

I n  r e b u t t a l  c l o s i n g  argument, t h e  s t a t e  argued t h a t  i f  t h e  j u r y  

convic ted  Appe l lan t  of  any th ing  less than  f i r s t  degree  murder,  

then  Appel lant  would r e c e i v e  a s e n t e n c e  l i g h t e r  t han  Omer Jones  

Williamson: (R 773) 

Now, any th ing  less than  f i r s  t -degree  murder, 
and he i s  going t o  s e r v e  l e s s - - o r  he  w i l l  
r e c e i v e  less than  Omer Williamson. Now, M r .  
McReever says  t h a t ' s  a swee thea r t  d e a l ,  a 
swee thear t  d e a l .  Yess i r ee .  I can j u s t  s e e  
t h i s  now. H e  i s  s i t t i n g  i n  h i s  c e l l ,  and h e  
s a y ' s  "Yeah, I ' m  going t o  r e a l l y  f i x  t h a t  
Alabama. I ' m  going t o  r e a l l y  f i x  him. I ' m  
going t o  p l e a d  s t r a i g h t  up t o  murder I. I ' m  
going t o  p l e a d  g u i l t y  a s  charged t o  murder I 
and pos se s s ion  o f  contraband.  Yeah, t h a t  ought 
t o  show Alabama, huh? I ' m  going t o  l i e .  1 1  

Next came t h e  c l o s i n g  argument sequence a s  t o  co-defendant 

Robertson.  Rober t son ' s  counsel  argued t h a t  a l though  Roberston 

a c t e d  as  a l ookou t ,  h e  d i d  n o t  know anyth ing  about a murder 

be ing  p lanned ,  and t h a t  O m e r ' s  s t a tement  t h a t  Robertson knew 

beforehand t h a t  D r e w  was t o  be  k i l l e d  i s  n o t  a r e l i a b l e  s t a t emen t .  

(R 795-797) I n  a t t emp t ing  t o  d i s c r e d i t  Omer, Rober t son ' s  counsel  

(S laughte r )  argued:  



Like M r .  McKeever po in t ed  ou t  t o  you,  
be fo re  he  had t o  t e l l  anybody h i s  v e r s i o n  
of t h e  f a c t s ,  he  had t h e  oppor tun i ty  t o  h e a r  
t h e  s t a t e  t e l l  t h e  judge a t  t h e  time h i s  
p l e a  was taken what t h e  s t a t e ' s  v e r s i o n  of  
t h e  f a c t s  i n  t h i s  case  would be .  He had a 
preview. 

Now, i t ' s  time t h a t  t h i s  man has  come 
i n  and he has  p l e d  g u i l t y  a s  charged. He 
has  p l e d  g u i l t y  t o  murder i n  t h e  f i r s t  
degree .  T h a t ' s  p r e t t y  heavy. I agree  w i t h  
t h a t .  So what p o s s i b l e  b e n e f i t  i s  he g e t t i n g  
ou t  o f  i t ?  What p o s s i b l e  b e n e f i t  i s  t h i s  man 
g e t t i n g  from c u t t i n g  h i s  d e a l  w i t h  t h e  S t a t e  
of  F l o r i d a ?  Well ,  what he  i s  doing i s  keeping 
h imse l f  from f r y i n g  i n  t h e  e l e c t r i c  c h a i r .  I t ' s  
very  s imple .  And t h a t  i s  a very  s t r o n g  mot ive ,  
f o l k s .  T h a t ' s  a p r e t t y  s t r o n g  motive f o r  
coming forward and t e s t i f y i n g .  Tha t ' s  a p r e t t y  
motive f o r  doing j u s t  about anything.  I t ' s  
c a l l e d  s e l f  -p re se rva t ion .  

The s t a t e  then  argued t h a t  i f  i t  was only  manslaughter  i n  t h a t  

Robertson d i d n ' t  know t h e r e  was going t o  be  a k i l l i n g ,  then  Omer's 

tes t imony a s  t o  p remedi ta t ion  would be f a l s e  and thus  why would 

Omer p l ead  g u i l t y  t o  f i r s t  degree murder i f  he  wasn ' t  t e l l i n g  

t h e  t r u t h  a s  t o  p remedi ta t ion .  (R 807) Appe l l an t ' s  defense  

counsel  ob j ec t ed  and moved f o r  m i s t r i a l  on t h e  b a s i s  t h a t  " the  

obvious i n f e r e n c e  from h i s  s ta tements  i s  t h a t  i n  l i g h t  o f  t h e  

co-defendant ' s  p l e a  t o  t h e  charge t h e s e  defendants  must a l s o  be  

g u i l t y  of t h e  charge ." (R 807) 

The proper  s t anda rd  of review i s  whether t h e  cou r t  e r r e d  i n  

denying t h e  motion f o r  m i s t r i a l .  A r u l i n g  on a motion f o r  m i s -  

t r i a l  i s  w i t h i n  t h e  sound d i s c r e t i o n  of  t h e  t r i a l  c o u r t ;  a motion 



f o r  m i s t r i a l  should only  be  g ran ted  i n  cases  of abso lu t e  l e g a l  

n e c e s s i t y .  S a l v a t o r e  v. S t a t e ,  366 So.2d 745 (F la .  1978) c e r t .  

den. 444 U.S. 885 (1979) ; Wilson v .  S t a t e ,  436 So.2d 908 (F la .  

1983) ; Flowers v .  S t a t e ,  351 So.2d 764 (F l a .  3 rd  DCA 1977). 

The g r a n t i n g  of a  m i s t r i a l  should be only  f o r  a  s p e c i f i e d  funda- 

mental  o r  p r e j u d i c i a l  e r r o r  which has  been committed i n  t h e  t r i a l  

of  such a  n a t u r e  a s  w i l l  v i t i a b  t h e  r e s u l t .  Pe r ry  v.  S t a t e ,  200 

So. 525 (F la .  1941) .  I f  t h e  a l l e g e d  e r r o r  does no s u b s t a n t i a l  

harm and causes no m a t e r i a l  p r e j u d i c e ,  a  m i s t r i a l  should n o t  be 

dec la red .  I d .  

The proper  e x e r c i s e  of c l o s i n g  argument i s  t o  review t h e  

evidence and t o  e x p l i c a t e  t hose  i n f e r e n c e s  which may reasonably 

b e  drawn from t h e  evidence.  B e r t o l o t t i  v .  S t a t e ,  476 So.2d 130 

(F l a .  1935).  Wide l a t i t u d e  i s  pe rmi t t ed  i n  a rgu ing  t o  a  j u ry .  

Thomas v.  S t a t e ,  326 So.2d 413 (F l a .  1975);  Spencer v .  S t a t e ,  133 

So.2d 729 ( F l a .  1961) c e r t .  denied 369 U.S. 880 (1962). Logica l  

i n f e rences  may b e  drawn, and counsel  i s  allowed t o  advance a l l  

l e g i t i m a t e  arguments. Spencer,  sup ra .  The c o n t r o l  of c o u n s e l ' s  

comments i s  w i t h i n  t h e  t r i a l  c o u r t ' s  d i s c r e t i o n ,  and an a p p e l l a t e  

cou r t  w i l l  n o t  i n t e r f e r e  un le s s  an abuse of  d i s c r e t i o n  i s  shown. 

Breedlove v .  S t a t e ,  413 So.2d 1 (F la .  1982) ,  c e r t .  den. 103 S.Ct. 

184; Thomas, s u p r a ;  Paramore v .  S t a t e ,  229 So.2d 555 ( F l a w  1969) 

modif ied,  408 U.S. 935 (1972). 

The s ta tements  complained o f  a r e  n o t  a  c l e a r  abuse of  d i s -  

c r e t i o n ,  and n o r  do they  r i s e  t o  t h e  magnitude of  a  d e n i a l  o f  



fundamental f a i r n e s s .  See Bush v .  S t a t e ,  461 So.2d 936 ( F l a .  

1984) ,  and T e f f e t e l l e r  v .  S t a t e ,  439 So.2d 840 ( F l a .  1983).  

The comments w e r e  n o t  of  such a n a t u r e  s o  a s  t o  po ison  t h e  minds 

o f  t h e  j u r o r s  o r  t o  p r e j u d i c e  them s o  t h a t  a  f a i r  and i m p a r t i a l  

v e r d i c t  could  n o t  be  rendered ;  t hey  d i d  n o t  m a t e r i a l l y  c o n t r i b u t e  

t o  Appe l l an t ' s  conv ic t i on  and w e r e  n o t  so  harmful  o r  fundamental ly 

t a i n t e d  so  a s  t o  r e q u i r e  a new t r i a l ;  they  w e r e  n o t  s o  inf lam- 

matory t h a t  they  might have i n f l u e n c e d  t h e  j u r y  t o  r each  a more 

s e v e r e  v e r d i c t  o f  g u i l t  then  i t  would have o the rwi se .  B l a i r  v .  

S t a t e ,  406 So.2d 1103 (F l a .  1981) and cases  c i t e d  t h e r e i n  a t  

1107. This  c o u r t  w i l l  n o t  presume t h a t  j u r o r s  a r e  l e d  a s t r a y ,  

t o  wrongful  v e r d i c t s ,  by t h e  impassioned e loquence and i l l o g i c a l  

pa thos  of  counse l .  Paramore, sup ra .  

I n  determining whether  t h e  comments cou ld  c o n s t i t u t e  p r e -  

j u d i c i a l  e r r o r ,  t h e  comments must be  examined w i t h i n  t h e  con tex t  

of  t h e  t r i a l  t o  determine whether t h e  p r o s e c u t o r ' s  behav ior  

amounted t o  p r e j u d i c i a l  e r r o r - t h e  c o u r t  must c o n s i d e r  t h e  p robable  

e f f e c t  t h e  comments would have on t h e  j u r y ' s  a b i l i t y  t o  judge t h e  

evidence f a i r l y .  Uni ted  S t a t e s  v .  Young, - U.S. - , 36 Cr.L. 

3143 (1985). I n  Young t h e  c o u r t  recognized  t h a t  i t  shou ld  come 

a s  no s u r p r i s e  t h a t  i n  t h e  h e a t  o f  argument, counsel  do o c c a s i o n a l l y  

make remarks t h a t  a r e  n o t  j u s t i f i e d  by t h e  t es t imony,  and which 

a r e ,  o r  may b e ,  p re jud j -c ia1  t o  t h e  accused.  I d .  

The j u r y  heard  O m e r  Williamson t e s t i f y  t h a t  he p l e a d  g u i l t y  



t o  f i r s t  degree murder, n o t  manslaughter. The obvious inference  

i s  t h a t  a f i r s t  degree murder was committed, no t  a manslaughter. 

The prosecutor  was simply commenting on the  evidence presented 

t o  the  jury by poin t ing  out  an obvious inference  i n  r e b u t t a l  t o  

Robertson's defense counsel ' s  argument t h a t  only a manslaughter 

was committed. There i s  no u n f a i r  p r e j u d i c i a l  impact cons t i -  

t u t i n g  r e v e r s i b l e  e r r o r ,  e s p e c i a l l y  s ince  t h e  defense concen- 

t r a t e d  on attempting t o  destroy Omer Williamson's c r e d i b i l i t y  

by arguing t h a t  h i s  p l e a  bargain-"sweetheart" dea l  was based on 

untrue testimony as  t o  premeditat ion.  I f  t h e r e  was any e r r o r ,  

such e r r o r  was harmless as t h e r e  was overwhelming evidence of 

g u i l t  emanating from witnesses  o the r  than Omer Williamson. 



THE COURT D I D  NOT ERR I N  SENTENCING 
WILLIAMSON TO DEATH WHEN HIS CO- 
DEFENDANT, OMER WILLIAMSON, RECEIVED 
A LIFE SENTENCE 

Appel lant  claims t h e  cou r t  e r r e d  i n  s en t enc ing  him t o  

death  wh i l e  co-defendant Omer Williamson only r ece ived  a  l i f e  

sen tence .  Appel lant  argues  t h a t  Omer Williamson i s  e q u a l l y  

cu lpab le .  

Appellee d i s a g r e e s  w i t h  Appe l l an t ' s  c h a r a c t e r i z a t i o n  of t h e  

evidence.  It i s  c l e a r  t h a t  Appel lant  was t h e  dominant a c t o r ,  

a s  Appel lant  i s  t h e  person who f i r s t  sugges ted  k i l l i n g  t h e  

v ic t im.  (R 510) Appel lant  i s  t h e  person who formulated t h e  p l an  

(R 511) and i n i t i a t e d  t h e  a c t s  toward acqu i r ing  t h e  weapon. 

(R 512) Appel lant  r e p e a t e d l y  t o l d  o t h e r  inmates t h a t  they were 

going t o  k i l l  t h e  v i c t i m  (R 515) ,  and r e c r u i t e d  Robertson t o  a c t  

a s  t h e  lookout .  (R 519) Appel lant  d id  t h e  a c t u a l  k i l l i n g ,  

s t abb ing  t h e  v i c t i m  w i t h  t h e  k n i f e  and wi th  t h e  rod.  (R 525- 

527) Appel lant  'came up' w i t h  a  s t o r y  f o r  Orner Williamson t o  

use  i n  o r d e r  t o  ' b e a t '  any f i r s t  degree murder charge.  (R 536- 

537) Appel lant  w a s  t h e  l e a d e r ,  w i t h  Williamson and Robertson 

fo l lowing  him. (R 536) As t o  Omer Will iamson's  r o l e  i n  t h e  

murder, he  was simply an accomplice who followed Appe l l an t ' s  

p l a n ;  he  h e l d  t h e  v i c t i m  wh i l e  Appel lant  murdered t h e  v i c t im .  

The j u r y  and judge b e l i e v e d  Omer Will iamson's  tes t imony.  The 



evidence c l e a r l y  e s t a b l i s h e s  t h a t  Appel lant  was t h e  dominant 

a c t o r  i n  t h e  e n t i r e  cr imi 'nal  ep i sode .  This c o u r t  has  c o n s i s t e n t l y  

approved t h e  impos i t ion  of t h e  death  sen tence  when t h e  circum- 

s t a n c e s  i n d i c a t e  t h a t  t h e  defendant  was t h e  dominating f o r c e  

behind t h e  homicide,  even though t h e  defendant  ' s accomplice 

rece ived  a l i f e  sen tence  f o r  p a r t i c i p a t i o n  i n  t h e  same crime. 

Marek v.  S t a t e ,  492 So.2d 1055 (F la .  1986) ,  Bolender v .  S t a t e ,  

422 So.2d 833 (F l a .  1982) ; Jackson v .  S t a t e ,  366 So.2d 752 (F l a .  

1978) c e r t .  den. 444 U.S. 885; White v.  S t a t e ,  415 So.2d 719 

(F l a .  1982) c e r t .  den. 103 S.Ct. 474. It i s  p e r m i s s i b l e  t o  

impose d i f f e r e n t  sen tences  on c a p i t a l  co-defendants whose 

va r ious  degrees of p a r t i c i p a t i o n  and c u l p a b i l i t y  a r e  d i f f e r e n t  

from one ano the r .  Hoffman v .  S t a t e ,  474 So.2d 1178  l la. 1985). 

The sen tence  of an accomplice may a f f e c t  t h e  impos i t ion  o f  

a dea th  s en t ence ,  depending upon t h e  c i rcumstances .  Gafford v .  

S t a t e ,  337 So.2d 333 (F l a .  1980) ; Sa lva to re  v .  S t a t e ,  366 So.2d 

745 (F l a .  1978) ; Smith v .  S t a t e ,  365 So.2d 704 (F l a .  1978). 

However, t h e  e x e r c i s e  of p r o s e c u t o r i a l  d i s c r e t i o n  i n  g r a n t i n g  

immunity t o  a l e s s  cu lpab le  accomplice,  co -consp i r a to r ,  o r  a i d e r  

and a b e t t o r  does n o t  render  i n v a l i d  t h e  impos i t ion  of  an o t h e r -  

wise app rop r i a t e  death  sen tence .  Hoffman, s u p r a ;  Palmes v .  

Wainwright, 460 So.2d 362 (F l a .  1984);  Downs v .  S t a t e ,  386 

So.2d 788 ( F l a . )  c e r t .  den. 449 U.S. 976 (1980). Here,  Omer 

Williamson agreed t o  p l ead  g u i l t y  a s  charged and t e s t i f y  t r u t h -  



f u l l y  i n  exchange f o r  a s t a t e  recommendation of  l i f e ,  and 

' p r o t e c t i o n '  i n  p r i s o n .  I n  Brown v .  S t a t e ,  473 So.2d 1260 ( F l a .  

1985) t h i s  Court was f aced  w i t h  a s i m i l a r  s i t u a t i o n  wherein 

t h e  accomplice r e c e i v e d  a l i f e  sen t ence  a f t e r  p l e a d i n e  g u i l t y  

t o  second degree  murder and. ag ree ing ,  t o  t e s t i f y  a t  Brown's 

t r i a l .  This cou r t  exp l a ined  

The evidence i n t roduced  a t  t r i a l  showed 
t h a t  Appel lant  was t h e  l e a d e r  whose r o l e  
i n  t h e  murder was more s i g n i f i c a n t  than  
t hose  of  h i s  accomplices.  Dudley's  pa r -  
t i c i p a t i o n  was minor compared t o  Appel- 
l a n t ' s .  Moreover, Dudley's  p l e a ,  sen-  
t e n c e ,  and agreement t o  t e s t i f y  f o r  t h e  
s t a t e  w e r e  p roduc ts  o f  p r o s e c u t o r i a l  d i s -  
c r e t i o n  and n e g o t i a t i o n .  See P r o f i t t  v .  
F l o r i d a ,  428 U.S. 242, 96 S.Ct. 2960, 49 
L.Ed.2d 913 (1976) ; W i t t  v .  S t a t e ,  342 
So.2d 497 ( F l a . )  c e r t .  den. 434 U.S. 935, 
98 S .Ct .  422,  54 L.Ed.2d 294 (1977). W e  
do n o t  f i n d  any i n f i r m i t y  i n  A p p e l l a n t ' s  
s en t ence  based on t h e  unequal  f a t e  of 
Dudley. 

The j u r y  was aware of  O m e r  Wil l iamson 's  c o n d i t i o n a l  p l e a  

of  g u i l t y  and p o s s i b l e  l i f e  sen tence  throughout  t h e  t r i a l  and 

dur ing  s en t enc ing .  ( R  539, 559) Omer Williamson had n o t  been 

sen tenced  a t  t h e  t i m e  of  A p p e l l a n t ' s  t r i a l  o r  s en t enc ing ;  O m e r  

Wil l iamson 's  p l e a  b a r g a i n  con ta ined  t h e  p r o v i s o  t h a t  h e  t e s t i f y  

t r u t h f u l l y ,  something t h a t  cou ld  n o t  be  determined u n t i l  a f t e r  

t r i a l .  A s  such ,  t h e r e  was no evidence p e r  se b e f o r e  t h e  j u ry  

a s  t o  O m e r  Wil l iamson 's  s e n t e n c e ,  as  he had n o t  y e t  been sen-  



tenced. However, as s t a t ed  e a r l i e r ,  the jury was well aware 

of the terms of Omer Williamson's conditional plea. (R 539, 

559; and Defense Exhibit 5 ,  R 577)- 

A t  the sentencing hearing the s t a t e  admitted in to  evidence 

everything tha t  happened a t  t r i a l ,  and produced two witnesses 

who t e s t i f i e d  as t o  Appellant's p r io r  conviction fo r  which he 

was incarcerated a t  the time of the present offense. The de- 

fense presented the testimony of Appellant ( in  which Appellant 

admitted k i l l i n g  the victim) and the testimony of a prison 

o f f i c i a l  as t o  the e f f ec t  of a l i f e  sentence on Appellant. 

Defense counsel asked f o r  ins t ruct ions  on the mitigating circum- 

stances concerning whether the victim was a par t ic ipant  i n  the 

defendant's conduct o r  consented t o  the act  ($921.141 (6 )  (c) 

Fla. S t a t . )  and any other aspect of the defendant's character 

or  record and any other circumstance of the offense. (R 930- 

931, 946) Defense counsel never mentioned the unimposed l i f e  

sentence to  be received by h e r  Williamson, nor did defense 

counsel introduce any evidence concerning 'equal cu lpab i l i t y ' .  

The jury was aware tha t  Omer Williamson would probably 

receive a l i f e  sentence and the reasons therefor ,  yet the jury 

s t i l l  recommended and the t r i a l  judge imposed a sentence of 

death. They reached t h i s  r e s u l t  because the death sentence i s  

c lear ly  appropriate regardless of what happens t o  Oner Williamson. 



Simply because t h e  s t a t e  c o n d i t i o n a l l y  accep ts  a  g u i l t y  p l e a  

from an e q u a l l y  g u i l t y  accomplice does n o t  mean t h a t  a s  a  m a t t e r  

of law, t h e  Appel lant  could n o t  r e c e i v e  t h e  dea th  s en t ence .  

B a s s e t t  v .  S t a t e ,  449 So.2d 803 (F l a .  1984) .  Here, Appel lant  

never  p r o f f e r e d  evidence of Omer Wil l iamson 's  ' s e n t e n c e ' .  I n  

Armstrong v .  S t a t e ,  399 So.2d 953 (F l a .  1981) t h i s  c o u r t  found 

no e r r o r  under Messer v .  S t a t e ,  330 So.2d 137 ( F l a .  1976) where 

t h e  defendant d i d  n o t  p r o f f e r  any evidence a s  t o  t h e  co-defendant ' s  

' s e n t e n c e ' .  Although any evidence reasonably r e l a t e d  t o  a 

v a l i d  m i t i g a t i n g  cons ide ra t ion  should ,  when p r o f f e r e d  by t h e  

defendant ,  be  admit ted i n t o  evidence a t  t h e  s en t enc ing  phase of  

a c a p i t a l  t r i a l ,  when t h e  defense  f a i l s  t o  p r o f f e r  such e v i -  

dence and t h e  j u ry  i s  . fu l ly  aware of  such ev idence ,  having 

l ea rned  i t  dur ing  t r i a l ,  t h e r e  can be  no p r e j u d i c i a l  e r r o r .  The 

ju ry  i s  presumed t o  have cons idered  Omer Will iamson's  ' sweet-  

h e a r t  d e a l '  when dec id ing  h i s  c r e d i b i l i t y ,  and t h e  j u ry  i s  p re -  

sumed t o  have considered Omer's l i f e  sen tence  when recommending 

dea th  f o r  Appel lan t .  There i s  no harmful e r r o r .  



THE COURT D I D  NOT ERR I N  FINDING 
THAT APPELLANT COMMITTED THIS MURDER 
I N  A COLD, CALCULATED, AND PREMEDITATED 
MANNER WITHOUT ANY PRETENSE OF MORAL 
OR LEGAL JUSTIFICATION 

Appel lant  argues t h e  t r i a l  cou r t  e r r e d  i n  f i n d i n g  t h i s  

aggrava t ing  circumstance because t h e r e  was a  p r e t e n s e  of  j u s -  

t i f i c a t i o n  f o r  t h e  murder, a s  Appel lant  "murdered Drew because 

i f  he d i d  n o t ,  Drew would have k i l l e d  Omer Williamson and pe r -  

haps himself  f o r  n o t  repaying a  $15 drug debt  Omer Williamson 

owed t o  Drew," (Appe l l an t ' s  b r i e f ,  p .  18) and because when 

Appel lant  confronted Drew, Drew kep t  h i s  hand i n  h i s  pocke t ,  

an a c t  which wor r i ed  Appel lant  because it was unna tu ra l  and 

mer i t ed  watching (based on Appe l l an t ' s  test imony a t  h i s  sen-  

t enc ing  h e a r i n g ) .  

There was no evidence (except  Appe l l an t ' s  test imony a t  

sen tenc ing)  t h a t  Drew eve r  even thought about k i l l i n g  Omer 

Williamson f o r  nonpayment of  t h e  $15 deb t .  Once Omer William- 

son s t a t e d  he was going t o  f i g h t  Drew, Appel lant  t o l d  Omer t h a t  

'Drew would s t a b  Omer, and t h a t  was why they  needed t o  k i l l  

Drew' . This conclusion was based on t h e  premise t h a t  Drew was 

a  ' coun t ry  b o y ' ,  and f i g h t i n g  him would probably be f a t a l  t o  t h e  

aggressor .  Appel lan t ,  a f t e r  dec id ing  t h a t  k i l l i n g  Drew was 

neces sa ry ,  then  c a r e f u l l y  formulated a  p l a n  and took m u l t i p l e  

s t e p s  towards acqu i r ing  two weapons. These events  occured days 



be fo re  and t h e  day of t h e  murder. m e  evidence c l e a r l y  shows 

he igh tened  premedi ta t ion  s u f f i c i e n t  t o  suppor t  a  f i n d i n g  t h a t  

t h e  crime was committed i n  a  c o l d ,  c a l c u l a t e d  and premedi ta ted  

manner. Simply p u t ,  t h e  murder of  Drew was a p r i s o n  execut ion  

over  a  $15 drug deb t  . 

This cou r t  has  h e l d  t h a t  t h e  "cold ,  c a l c u l a t e d  and p re -  

medi ta ted  component o f  t h i s  aggrava t ing  circumstance r e q u i r e s  

he igh tened  p remed i t a t i on ,  something i n  t h e  p e r p e t r a t o r ' s  s t a t e  

of mind beyond t h e  s p e c i f i c  i n t e n t  r e q u i r e d  t o  prove premedi- 

t a t i o n .  Brown v .  S t a t e ,  s u p r a ;  J e n t  v .  S t a t e ,  408 So.2d 1024 

(F l a .  1981) c e r t .  den. 457 U .  S. 1111. Heightened premedi ta t ion  

and advance p l a n n i n g  a r e  t h e  k inds  of  f a c t o r s  t h a t  p rope r ly  b e a r  

on t h e  "co ld ,  ca l cu l a t ed"  c i rcumstance.  Brown, a t  1268. Ap- 

p e l l a n t  d i d n ' t  j u s t  merely  decide t o  k i l l  Drew; Appel lant  ca re -  

f u l l y  thought  ou t  a  d e t a i l e d  p3an which inc luded  a  lookout  

(Robertson) and a  defense  formulated p r i o r  t o  t h e  murder ( t h e  

p l a c i n g  of  t h e  $5 b i l l  i n  Drew's pockets  s o  t h e  a u t h o r i t i e s  

would b e l i e v e  t h e i r  s e l f - d e f e n s e  theory  and n o t  b e l i e v e  t h e  

murder was committed f o r  robbery) . The evidence demonstrates 

t h a t  Appe l l an t ' s  s t a t e  o f  mind was such a s  t o  suppor t  t h e  

f i n d i n g  of  t h i s  aggrava t ing  c i rcumstance.  See Rose v. S t a t e ,  472 

So.2d 1155 (F l a .  1985) ; Lara v.  S t a t e ,  464 So.2d 1173 (F l a .  1983);  

M i l l s  v. S t a t e ,  462 So.2d 1057 (F l a .  1985) ; Troedel  v .  S t a t e ,  

462 So.2d 392 (F l a .  1984) ;  Routly v.  S t a t e ,  440 So.2d 1257 (F la .  

1983).  



Appe l l an t ' s  con t en t ion  t h a t  t h e r e  was a  p r e t e n s e  o f  moral 

o r  l e g a l  j u s t i f i c a t i o n  f o r  t h e  k i l l i n g  i s  s imply n o t  suppor ted  

by t h e  evidence.  There was no ev idence ,  f o r  example, t h a t  D r e w  

planned t o  c o l l e c t  t h e  $15 by f o r c e - i n  f a c t ,  t h e  evidence showed 

t h a t  D r e w  was a  f r i e n d  o r  ' p a r t n e r '  o f  Appel lant  and O m e r  

Williamson. 

The c o u r t  d i d  n o t  e r r  i n  f i n d i q g  t h i s  agg rava t ing  c i rcumstance.  
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