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STATEMENT OF THE CASE AND OF THE FACTS 

Appe l l an t  was t a k e n  i n t o  cus tody  i n  Madison, F l o r i d a ,  on 

t h e  2 6 t h  day of August, 1983 and s u b s e q u e n t l y  i n d i c t e d  by a 

Grand J u r y  i n  S a n t a  Rosa County, F l o r i d a ,  f o r  F i r s t  Degree 

Murder, Kidnapping and Armed Robbery (T-2) .  

P r i o r  t o  b e i n g  r e t u r n e d  t o  S a n t a  Rosa County f o r  t r i a l ,  

he  was t r i e d  i n  F e d e r a l  Cour t  i n  Mobile County, Alabama, f o r  

robbery  of a bank i n  Grand Bay, Alabama and found g u i l t y  by a 

j u r y  a t  t e r  u s i n g  a n  i n s a n i t y  de fense .  

A f t e r  t h a t  t r i a l ,  h e  was t r a n s p o r t e d  t o  S a n t a  Rosa County 

and s u b s e q u e n t l y  escaped  from t h e  S a n t a  Rosa County J a i l  on o r  

abou t  t h e  2 6 t h  day of J u n e ,  1984 and was reapprehended i n  

Colorado on t h e  1 5 t h  day of October ,  1985. 

Appe l l an t  was t h e n  brought  t o  t r i a l  a f t e r  t h e  d e n i a l  of 

Motions t o  Suppress  and r u l i n g s  upon s e v e r a l  mot ions  b e f o r e  

t h e  Honorable  George E. Lowrey, C i r c u i t  Judge ,  on t h e  1 1 t h  day 

of  F e b r u a r y ,  1986.  A f t e r  s e v e r a l  d a y s  of t r i a l  and t e s t i m o n y ,  

a m i s t r i a l  was d e c l a r e d  because  of improper comments of t h e  

S t a t e '  s primary w i t n e s s ,  Sharon Cooper, concern ing  c o l l a t e r a l  

c r i m e s  ev idence ;  t h e  t h e f t  of a Sting-Ray Boat  (See  Appendix 

l lA' l )  . 
P u r s u a n t  t o  a Motion f o r  Change of Venue and a 

S t i p u l a t i o n  between t h e  S t a t e  and t h e  Defense,  t h e  c a s e  was 



t r a n s f e r r e d  f o r  r e - t r i a l  i n  Wal t o n  County,  F l o r i d a ,  b e f o r e  t h e  

Honorable Clyde B. Wells. 

P r i o r  t o  t h e  t r i a l  of t h e  c a u s e  on t h e  3 1 s t  day of March, 

1986,  Judge Wells h e a r d  mot ions  i n  Chambers i n c l u d i n g  

A p p e l l a n t ' s  Motion i n  Limine t o  exc lude  Wi l l i ams  Rule o r  

c o l l a t e r a l  c r ime  ev idence  (T-126-151) . The Cour t  a l s o  d e n i e d  

a  Motion t o  Cont inue  and a  Motion t o  S e q u e s t e r  t h e  J u r y  d u r i n g  

t h a t  p r e - t r i a l  s e s s i o n .  The Cour t  adopted  Judge  Lowrey's  

p r i o r  r u l i n g  on a  Motion t o  Suppress  (T-147) and c e r t i f i e d  

t h a t  f o r  a p p e l l a t e  review (T-148).  The Defense r e q u e s t e d  an  

e v i d e n t i a r y  h e a r i n g  on i t s  Motion i n  Limine concern ing  t h e  

Wi l l i ams  Rule ev idence  and t h e  Cour t  den ied  t h e  same (T-149) . 
During t h e  g u i l t  phase of t h e  t r i a l ,  t h e  Cour t  a l lowed 

i n t o  ev idence  t h e  sawed-off shotgun sough t  t o  be s u p p r e s s e d ;  

p i c t u r e s  of t h e  v i c t i m ' s  body i n  a  decomposed s t a t e ,  over  

A p p e l l a n t ' s  o b j e c t i o n s ;  and f u r t h e r  a l lowed t e s t imony  of 

Sharon Cooper concern ing  a  t a p e d  t e l e p h o n e  c o n v e r s a t i o n  w i t h  

A p p e l l a n t  c o n t r a r y  t o  A p p e l l a n t ' s  o b j e c t i o n  and w i t h o u t  a  

h e a r i n g  t o  de te rmine  t h e  a d m i s s i b i l i t y  t h e r e o f .  

The Cour t  f u r t h e r  r e f u s e d  t o  admit  t h e  t e s t imony  of a  

p s y c h o l o g i s t ,  Dr. Gentner , t o  e x p l a i n  A p p e l l a n t '  s memory 

problems and den ied  t h e  A p p e l l a n t ' s  Motion f o r  Judgment of 

A c q u i t t a l .  



The T r i a l  Cour t  a l s o  den i ed  A p p e l l a n t ' s  Motion f o r  

M i s t r i a l  (T-806) based upon ev idence  of o t h e r  c r imes  becoming 

a  f e a t u r e  of t h e  t r i a l ;  t h e  Prosecu tor  commenting upon t h e  

Defendant e x e r c i s i n g  h i s  r i g h t  t o  remain s i l e n t  and t h e  

P r o s e c u t o r ' s  comment upon t h e  A p p e l l a n t ' s  f a i l u r e  t o  produce 

a  w i t ne s s .  

I n  t h e  p e n a l t y  phase,  t h e  Cour t  a l lowed t h e  S t a t e  t o  

p r e s e n t  t h e  l i v e  r e b u t t a l  ev idence  of a  P s y c h i a t r i s t ,  Dr. 

Benjamin Ogburn a l t hough  h i s  d e p o s i t i o n  had been p r ev ious ly  

admi t t ed  because of h i s  u n a v a i l a b i l i t y  and f u r t h e r  a l lowed 

A p p e l l a n t ' s  w i t n e s s ,  Jean  Hanley, t o  be t h r e a t e n e d  by t h e  

p ro secu to r  wi th  a r r e s t  by t h e  F .B . I . ,  c aus ing  he r  t o  invoke 

her  f i f t h  amendment r i g h t  a g a i n s t  s e l f  i n c r i m i n a t i o n  and t o  

a b b r e v i a t e  he r  tes t imony i n  s u p p o r t  of t h e  Appel lant .  

The Appe l lan t  was subsequen t ly  found g u i l t y  upon a  j u ry  

v e r d i c t  of (1) F i r s t  Degree Murder by P remed i t a t i on ;  

( 2 )  Kidnapping; and ( 3 )  Robbery wi th  a  Fi rearm (T-101) . The 

j u ry  by a  seven t o  f i v e  v o t e  adv i s ed  f o r  a  dea th  s en t ence  

(T-102). The Court  e n t e r e d  an Order e n t i t l e d  Finding of t h e  

Cour t  on Aggrava t ing  and M i t i g a t i n g  Ci rcumstances  and Sen tence  

(T-107),  ad judg ing  Appe l lan t  g u i l t y  of murder i n  t h e  f i r s t  

deg ree  and s e n t e n c i n g  him t o  dea th  i n  t h e  e l e c t r i c  c h a i r  

( T - 1 1 1 )  . 



The Appe l lan t  f i l e d  a  t ime ly  Not ice  of Appeal (T-116) 

invoking t h e  j u r i s d i c t i o n  of t h i s  Honorable Court .  

The f a c t s  p r e sen t ed  a t  t r i a l  would i n d i c a t e  t h a t  

Appe l lan t  met S t a t e  w i t n e s s ,  Sharon Cooper, i n  J a c k s o n v i l l e ,  

F l o r i d a  and s h e  t r a v e l e d  w i t h  him t o  M i s s i s s i p p i  t o  work a s  

a  p r o s t i t u t e .  A f t e r  pursu ing  t h a t  p r o f e s s i o n  and o b t a i n i n g  

A p p e l l a n t ' s  t r u c k ,  t h e  coup le  went t o  Pensacola  and Gulf 

Breeze ,  F l o r i d a ,  whereupon they  embarked t o  Pascagoula ,  

M i s s i s s i p p i ,  on a  Sea-Ray b o a t  whereupon they  s t a y e d  f o r  

s e v e r a l  days  a t  a  munic ipal  dock near  C l a r k ' s  Seafood where 

t h e  a l l e g e d  v i c t i m ,  George Wilson,  was employed a s  a  s e c u r i t y  

guard.  George Wilson l i v e d  i n  a  t r a v e l  t r a i l e r  on t h o s e  

p remises  and l e f t  Pascagoula  i n  t h e  company of Appe l lan t  and 

Sharon Cooper, s e a t e d  i n  t h e  back s e a t  of h i s  automobi le ,  

w i t h  A p p e l l a n t  and Sharon Cooper i n  t h e  f r o n t  s e a t .  A p p e l l a n t  

was d r i v i n g  and Sharon Cooper was i n  t h e  passenger  s e a t .  The 

p a r t i e s  s topped  f o r  g a s  and s topped  i n  Grand Bay, Alabama, a t  

t h e  Blue Bayou Bar f o r  bee r  and d r i n k s  b e f o r e  proceeding t o  

Cres tv iew,  F l o r i d a ,  where they s p e n t  t h e  n i g h t  i n  a  S c o t t i s h  

Inn Motel. The v i c t i m  was found i n  J u n i p e r  Creek i n  San t a  

Rosa County some weeks l a t e r  i n  a  decomposed s t a t e .  Sharon 

Cooper t e s t i f i e d  t h a t  t h e  Appe l l an t  went down a  pa th  w i th  t h e  

v i c t i m  and s h e  f o l l o w e d .  She f u r t h e r  t e s t i t i e d  t h a t  A p p e l l a n t  

h i t  t h e  v i c t i m  w i t h  t h e  b u t t  of a sawed-off shotgun and t h a t  



s h e  immedia te ly  t u r n e d  and ran .  A f t e r  h e a r i n g  a  s p l a s h  of t h e  

w a t e r ,  s h e  hea rd  a  gunshot .  The p a t h o l o g i s t ,  Dr. B e l l ,  

t e s t i f i e d  t h a t  t h e  blow t o  t h e  head p r i o r  t o  t h e  gunshot  

probably  rendered  t h e  v i c t i m  unconscious.  Sharon Cooper 

f u r t h e r  t e s t i f i e d  t h a t  s h e  d i d  n o t  t h i n k  A p p e l l a n t  would k i l l  

t h e  v i c t i m  and s o  a d v i s e d  t h e  v i c t i m .  

A p p e l l a n t  and Sharon  Cooper proceeded t o  a  p o i n t  i n  S a n t a  

Rosa County known a s  Turkey B l u f f  where A p p e l l a n t  d rove  t h e  

v i c t i m ' s  v e h i c l e  i n t o  t h e  E a s t  River  where i t  was s u b s e q u e n t l y  

recovered .  

A p p e l l a n t  and Sharon Cooper t h e n  h i t c h - h i k e d  t o  L o u i s i a n a  

and r e t u r n e d  i n  an a l l e g e d l y  s t o l e n  c a r  t o  Madison, F l o r i d a ,  

where they  were a r r e s t e d .  The sawed-off shotgun was s e i z e d  

and t h a t  i s  t h e  s u b j e c t  m a t t e r  of t h e  s u p p r e s s i o n  h e a r i n g  and 

subsequen t  t e s t imony  of O f f i c e r  Craddock and S p e c i a l  Agent 

S h e l f n e r  of t h e  F.B.I .  

Appe l l an t  was t h e r e a f t e r  c o n t a c t e d  by Sharon Cooper who 

was i n  t h e  cus tody  of t h e  S a n t a  Rosa County S h e r i f f ' s  

Department and t e l e p h o n i c a l l y  and by l e t t e r  communicated w i t h  

h e r .  D e s p i t e  A p p e l l a n t ' s  demands upon t h e  S t a t e  t o  d i s c l o s e  

t h e  s u b s t a n c e  and/or t a p e s  of such communications, t h e  

Appe l l an t  was never  provided t h e r e w i t h  and Sharon Cooper was 

a l lowed  t o  t e s t i f y  abou t  t h e  s u b s t a n c e  t h e r e o f  a t  t r i a l .  



SUMMARY OF ARGUMENT 

There a r e  t h r e e  major i s s u e s  t h a t  r e q u i r e  r e v e r s a l  and 

remand f o r  a  new t r i a l .  

R e v e r s i b l e  e r r o r  was committed by a l l o w i n g  e v i d e n c e  of 

c r i m e s  n o t  charged i n  v i o l a t i o n  of t h e  m s  Rule and 

S e c t i o n  4 0 4  of t h e  ev idence  code. The Cour t  a l lowed e v i d e n c e  

of a  bank robbery ,  t h e f t  of a  b o a t ,  d e t a i l s  of an escape  and 

c ross -examina t ion  abou t  p r i o r  mar i juana  d e a l i n g s  t o  become a 

f e a t u r e  of t h e  t r i a l .  

The T r i a l  Cour t  f u r t h e r  e r r e d  by f a i l i n g  t o  conduct  an  

a d e q u a t e  Richardson h e a r i n g  and a l l o w i n g  impeachment and 

r e b u t t a l  ev idence  abou t  t h e  s u b j e c t  m a t t e r  of a  r ecorded  

t e l e p h o n e  c a l l  made by S t a t e  w i t n e s s  Sharon Cooper t o  

A p p e l l a n t  where Appe l l an t  had s p e c i f i c a l l y  r e q u e s t e d  t h e  

i n f o r m a t i o n  which was n o t  f u r n i s h e d  i n  d i s c o v e r y .  

The Cour t  f u r t h e r  m i s t a k e n l y  de te rmined  t h a t  f o u r  

a g g r a v a t i n g  c i r c u m s t a n c e s  e x i s t e d  i n  s u p p o r t  of i m p o s i t i o n  of 

t h e  d e a t h  p e n a l t y  and found o n l y  two m i t i g a t i n g  c i r c u m s t a n c e s .  

The Cour t  shou ld  have found f i v e  s t a t u t o r y  m i t i g a t i n g  

c i r c u m s t a n c e s  t o g e t h e r  w i t h  some n o n - s t a t u t o r y  m i t i g a t i n g  

c i r c u m s t a n c e s  and no more t h a n  two a g g r a v a t i n g  c i r c u m s t a n c e s .  

That  mis taken  f i n d i n g  and computa t ion  mandates a  r e v e r s a l  of 

d e a t h  p e n a l t y  s e n t e n c e  and remand f o r  a  new p e n a l t y  phase  

t r i a l  and re - sen tence .  



ARGUMENT 

D I D  THE TRIAL COURT ERR I N  D E N Y I N G  THE 
APPELLANT'S MOTION I N  L I M I N E  AND ADMITTING 
EVIDENCE OF PRIOR AND COLLATERAL CRIMES AS 
EVIDENCE? 

P r i o r  t o  t h e  f i r s t  t r i a l  i n  San ta  Rosa County, t h e  S t a t e  

f i l e d  a  Not ice  of I n t e n t  t o  Rely Upon P r i o r  Crimes and t h e  

Cour t  o r i g i n a l l y  h e l d  t h a t  no such c o l l a t e r a l  ev idence  was 

a d m i s s i b l e  i n  t h e  g u i l t  phase (T-89) and conf i rmed t h e  

a f f i r m a t i o n  of t h e  S t a t e  t h a t  i t  d i d  n o t  i n t e n d  t o  o f f e r  such 

evidence .  

A t  t h e  t r i a l  b e f o r e  t h e  Honorable Judge  George E. Lowrey, 

t h e  Cour t ,  upon h e a r i n g  t e s t i m o n y  and t h e  argument  of c o u n s e l ,  

a al lowed t e s t imony  concern ing  t h e  bank robbery ,  b u t  d i s a l l o w e d  

t e s t imony  concern ing  any o t h e r  c o l l a t e r a l  c r i m e s  and when 

S t a t e  w i t n e s s ,  Sharon Cooper, t e s t i f i e d  abou t  t h e  t h e f t  of a  

Sting-Ray b o a t ,  Judge Lowrey d e c l a r e d  a  m i s t r i a l .  

T h e r e a f t e r ,  upon S t i p u l a t i o n  and A p p e l l a n t ' s  Motion t o  

D i s q u a l i f y  t h e  t r i a l  judge, t h e  m a t t e r  was t r a n s f e r r e d  t o  

Walton County t o  be t r i e d  by Judge Wells .  

A t  a  p r e - t r i a l  h e a r i n g ,  Judge W e l l s  d e c i d e d  t h a t  he  would 

admi t  t e s t imony  abou t  t h e  t h e f t  of a  Sea-Ray b o a t ;  t h e  ve ry  

t e s t imony  upon which Judge Lowrey d e c l a r e d  a  m i s t r i a l ;  and a t  

t r i a l ,  a d m i t t e d  ev idence  concern ing  A p p e l l a n t ' s  e scape  from 



t h e  S a n t a  Rosa County J a i l ,  i n  d e t a i l ,  t o g e t h e r  w i t h  t e s t imony  

of t h e  A p p e l l a n t ' s  p r i o r  d e a l i n g s  i n  mar i juana  over  

A p p e l l a n t ' s  o b j e c t i o n s .  

The bank robbery  and o t h e r  c o l l a t e r a l  c r i m e s  evidenced 

was a l lowed  t o  become a  " f e a t u r e  of t h e  t r i a l ' '  c o n t r a r y  t o  t h e  

t e a c h i n g  of C o t i t a  -v- Sta t .e ,  381 So.2d 1146 ( F l a .  1 DCA 

1980)  . The S t a t e  p r e s e n t e d  t h e  t e s t imony  of t h r e e  F.B. I. 

a g e n t s  Donald McVay (T-460) , Canton G a n t t  (T-453) , and Dan ie l  

Lee (T-464) t o g e t h e r  w i t h  t h e  manager of t h e  bank, Kirk 

Beanblossom (T-456) e x c l u s i v e l y  a b o u t  t h e  bank robbery  and t h e  

C o u r t  a d m i t t e d  p i c t u r e s  of t h e  Defendant  r o b b i n g  t h e  bank over  

A p p e l l a n t ' s  o b j e c t i o n  (T-458).  S t a t e  w i t n e s s ,  Mark H a r t ,  

t e s t i f i e d  a b o u t  t h e  bank r o b b e r y  (T-500) and Sharon Cooper was 

a l lowed  t o  t e s t i f y  about  t h e  bank robbery  and t h e  t h e f t  of a  

Sting-Ray boa t .  

The S t a t e ' s  e n t i r e  c l o s i n g  argument  (T-743) was l a c e d  

w i t h  r e f e r e n c e s  t o  c o l l a t e r a l  c r i m e s  and capped o f f  by 

r e f e r r i n g  t o  A p p e l l a n t  a s  a  bank robber  and b o a t  t h i e f  

(T-800).  A p p e l l a n t  o b j e c t e d  t o  t h o s e  remarks and moved f o r  a  

m i s t r i a l  (T-806).  The Cour t  acknowledged t h a t  t h e  bank 

robbery  had become a  f e a t u r e  of t h e  t r i a l  (T-810) , b u t  d e n i e d  

t h e  Motion f o r  M i s t r i a l .  

Over t h e  A p p e l l a n t ' s  c o n t i n u i n g  o b j e c t i o n  (T-413) , t h e  

S t a t e  was a l l o w e d  t o  cross-examine  A p p e l l a n t  a b o u t  robb ing  t h e  



bank (T-633) ,  s t e a l i n g  a  b o a t  (T-660) ,  and d e s p i t e  A p p e l l a n t ' s  

o b j e c t i o n s  and motion t o  s t r i k e  (T-682-683) , abou t  d e t a i l s  of 

h i s  e s c a p e  from t h e  S a n t a  Rosa County J a i l  (T-683) .  The S t a t e  

a l s o  asked A p p e l l a n t  abou t  d e a l i n g  i n  m a r i j u a n a  (T-674) . 
To examine t h i s  i s s u e ,  it i s  n e c e s s a r y  t o  b e g i n  w i t h  

Wi- -y- S-, 110 So.2d 654 ( F l a . )  and t h e  

c o d i f i c a t i o n  of t h e  m s  Rule i n  t h e  ev idence  code ,  

F l o r i d a  S t a t u t e  90.404 which p rov ides :  

S i m i l a r  f a c t  ev idence  of o t h e r  c r imes ,  
wrongs, o r  a c t s  i s  a d m i s s i b l e  when 
r e l e v a n t  t o  prove a  m a t e r i a l  f a c t  i n  
i s s u e ,  such a s  proof of motive,  
o p p o r t u n i t y ,  i n t e n t ,  p r e p a r a t i o n ,  p l a n ,  
knowledge, i d e n t i t y  , or  absence  of 
mis take  o r  a c c i d e n t ,  b u t  i t  is  
i n a d m i s s i b l e  when t h e  e v i d e n c e  i s  
r e l e v a n t  s o l e l y  t o  prove  bad c h a r a c t e r  
o r  p r o p e n s i t y .  

I n  t h e  Williams c a s e ,  J u s t i c e  Thornal  s t a t e d  t h a t :  

Although s i m i l a r  f a c t  ev idence  i s  g e n e r a l l y  
a d m i s s i b l e  when r e l e v a n t  t o  prove a  m a t e r i a l  
f a c t  i n  i s s u e  an e x c e p t i o n  t o  t h e  b roader  
r u l e  of a d m i s s i b i l i t y  e x i s t s  when t h e  s o l e  
r e l e v a n c y  is c h a r a c t e r  or  p r o p e n s i t y  of t h e  
accused.  

The Third  D i s t r i c t  Cour t  of Appeal i n  V J l - v =  

S t a t e ,  405 So.2d 177 ( F l a .  3  DCA, 1981) c o r r e c t l y  

c h a r a c t e r i z e d  t h e  p r e j u d i c e  t o  t h e  Defendant  i n  t h e  f o l l o w i n g  

e x c e r p t s :  

The t h e o r y  behind t h i s  l i n e  of c a s e s  i s  
t h a t  such ev idence ,  wi th  r a r e  e x c e p t i o n s ,  
i s  s o  overwhelmingly p r e j u d i c i a l  t o  a  



d e f e n d a n t  t h a t  t h e  presumpt ion  of innocence  
i s  t h e r e a f t e r  d e s t r o y e d  and a  f a i r  t r i a l  
r endered  i m p o s s i b l e ,  and 

The danger of a  m i s c a r r i a g e  of j u s t i c e  l i e s  
i n  t h e  r e a l  p o s s i b i l i t y  t h a t ,  i n  s p i t e  of 
c o r r e c t  i n s t r u c t i o n s ,  t h e  p r i o r  c o n v i c t i o n ,  
i r r e l e v a n t  t o  t h e  p r e s e n t  coun t ,  w i l l  n e g a t e  
any r e a s o n a b l e  doubt  of def  e n d a n t ' s  g u i l t . .  . , 
t h a t  h e  w i l l  be c o n v i c t e d  ' o n  p r i n c i p l e ' .  

T h a t  same C o u r t  i n  P\oman -v- S t a b ,  438 So.2d 487 ( F l a .  

App. 3  D i s t .  1983)  , r e c o g n i z e d  t e s t i m o n y  abou t  t h e  def e n d a n t 1  s 

involvement  i n  a  robbery  f o r  which h e  was n o t  charged a s  

r e q u i r i n g  a  r e v e r s a l .  

L i k e w i s e ,  t h e  Th i rd  D i s t r i c t  i n  Harris -v- S t a t e ,  427 

So.2d 254, h e l d  t h a t  t e s t imony  t h a t  t h e  d e f e n d a n t  had a  " p r i o r  

f e l o n y  p a s t "  was " u t t e r l y  i n a d m i s s i b l e  i n  e v i d e n c e  a s  i t s  s o l e  

r e l e v a n c e  was t o  a t t a c k  t h e  def e n d a n t t  s c h a r a c t e r  o r  t o  show 

t h e  p r o p e n s i t y  of t h e  d e f e n d a n t  t o  commit cr ime" .  

Testimony of a  s t a t e  w i t n e s s  i n  m e a  -v- S t a t e ,  471 

So.2d 596 ( F l a .  App. 1 D i s t .  1985) , abou t  t h e  Def endan t '  s 

p a r t i c i p a t i o n  i n  a  robbery  r e q u i r e d  r e v e r s a l  of t h a t  

c o n v i c t i o n .  

Evidence of t h e  D e f e n d a n t ' s  t r y i n g  t o  g e t  i n t o  t h e  

v i c t i m ' s  pocke t  on a  p r i o r  o c c a s i o n  caused a  r e v e r s a l  of a  

p e t i t  t h e £  t c o n v i c t i o n  

( F l a .  2  D i s t .  1 9 8 5 ) .  



Recent ly ,  i n  U e t t e  -v- St-, 12  FLW 470 ( F l a .  1 

D i s t .  1 9 8 7 ) ,  t h e  F i r s t  D i s t r i c t  r eve r s ed  c o n v i c t i o n s  f o r  s a l e  

and p o s s e s s i o n  of mar i juana  because  of tes t imony t h a t  t h e  

Defendant had tw ice  p r ev ious ly  been i n  pos se s s ion  of 

mar i juana .  That Court  quoted  l i b e r a l l y  from t h i s  C o u r t ' s  

o p i n i o n  i n  Peek - v - St& 488 So.2d 52 ( F l a .  1 9 8 6 ) ,  t o -w i t :  

A mere s i m i l a r i t y  w i l l  n o t  r ender  t h e  
s i m i l a r  f a c t s  l e g a l l y  r e l e v a n t  t o  show 
i d e n t i t y .  There must be i d e n t i f i a b l e  
p o i n t s  of s i m i l a r i t y  which pervade t h e  
compared f a c t u a l  s i t u a t i o n s .  Given 
s u f f i c i e n t  s i m i l a r i t y ,  i n  o r d e r  f o r  t h e  
s i m i l a r  f a c t s  t o  be r e l e v a n t ,  t h e  p o i n t s  
of s i m i l a r i t y  must have some s p e c i a l  
c h a r a c t e r  or  be so  unusual  a s  t o  p o i n t  
t o  t h e  de fendan t ,  and 

Our j u s t i c e  system r e q u i r e s  t h a t  i n  every  
c r i m i n a l  c a s e ,  t h e  e lements  of t h e  o f f e n s e  
m u s t  be e s t a b l i s h e d  beyond a  r e a sonab l e  
doubt  w i t h o u t  r e s o r t i n g  t o  t h e  c h a r a c t e r  
of t h e  de fendan t  or t o  t h e  f a c t  t h a t  t h e  
de fendan t  may have a  p ropens i t y  t o  commit 
t h e  p a r t i c u l a r  type  of o f f ense .  

T h e  landmark Peek c a s e  r eve r s ed  a  f i r s t  deg ree  murder 

and s e x u a l  b a t t e r y  c o n v i c t i o n  because of ev idence  of a 

subsequent  rape.  The Cour t  quo ted  from S t a t e = ~ - J a c k S O n ,  

There i s  no doubt  t h a t  t h i s  admiss ion [ t o  
p r i o r  u n r e l a t e d  c r imes]  would go f a r  t o  
convince  men o r  o r d i n a r y  i n t e l l i g e n c e  
t h a t  t h e  de fendan t  was probably  g u i l t y  of 
t h e  cr ime charged.  Rut,  t h e  c r i m i n a l  law 
d e p a r t s  from t h e  s t a n d a r d  of t h e  o rd ina ry  
i n  t h a t  i t  r e q u i r e s  proof of a  p a r t i c u l a r  



crime where  e v i d e n c e  h a s  no r e l e v a n c y  
e x c e p t  a s  t o  t h e  c h a r a c t e r  and p r o p e n s i t y  
of t h e  d e f e n d a n t  t o  commit t h e  crime 
c h a r g e d ,  it mus t  be  e x c l u d e d .  

Sb&e,--j- B r i c k = ,  462 So.2d 556 ( F l a .  3  D i s t .  1985 )  

s e t  o u t  t h e  " f i n g e r p r i n t  t y p e  c h a r a c t e r i s t i c  t e s t "  and  c i t e d  

l a n g u a g e  f rom G r e e n  -v- S t a t e ,  427 So.2d 1036 ( F l a .  3d DCA, 

1983)  f o r  t h e  p r o p o s i t i o n  t h a t :  

The s i m i l a r  crimes t e s t  i s  a  s t r i n g e n t  
one: t h e r e  mus t  be s o m e t h i n g  s o  u n i q u e  
o r  p a r t i c u l a r y  u n u s u a l  a b o u t  t h e  
p e r p e t r a t o r  o r  h i s  modus o p e r a n d i  t h a t  
i t  would t e n d  t o  e s t a b l i s h ,  i n d e p e n d e n t l y  
of a n  i d e n t i f i c a t i o n  o f  him by t h e  
c o l l a t e r a l  crime v i c t i m ,  t h a t  h e  commit ted  
t h e  crime cha rged .  

The B r i c k e ~  C o u r t  f u r t h e r  c i t e d  t h e  h o l d i n g s  i n  

--A- S t a t e ,  391  So.2d 803 ( F l a .  2d DCA 1980)  t h a t :  

A 1  t hough  c o l l a t e r a l  crime e v i d e n c e  i s  
a d m i s s i b l e  t o  show a  common p l a n ,  scheme,  
o r  p a t t e r n  o f  c r i m i n a l i t y ,  it i s  m e r e l y  
s i m i l a r  t o  t h e  crime f o r  which  t h e  
d e f e n d a n t  i s  on  t r i a l .  

M c K W v  -v- S t a t e ,  462 So.2d 46 ( F l a .  1 D i s t .  1 9 8 4 ) ,  

is  a  c a s e  where  t h e  S t a t e  i n t r o d u c e d  s i m i l a r  f a c t  e v i d e n c e  of 

a n  i n c i d e n t  a t  R o b e r t ' s  Food S t o r e ,  l o c a t e d  a p p r o x i m a t e l y  s i x  

miles  f rom t h e  s i t e  of  t h e  r o b b e r y  f o r  which  t h e  d e f e n d a n t s  

were on t r i a l . '  A man i n  McKinneyls  c a r  had a  s h o t g u n  s i m i l a r  

t o  t h e  s h o t g u n  u s e d  i n  t h e  r o b b e r y .  A l t h o u g h  a f f i r m i n g  o n  t h e  

b a s i s  of  h a r m l e s s  e r r o r ,  t h e  C o u r t  s a i d  r e g a r d i n g  t h e  

s i m i l a r i t y  of t h e  s h o t g u n :  



We f i n d  t h i s  s u f f i c i e n t  t o  connect  
C l i f f o r d  [McKinney] t o  t h e  i n c i d e n t  
so  a s  t o  render  i t  admis sb i l e  a g a i n s t  
him, assuming i t s  r e l evance  t o  t h e  
crime charged. However, t h e  i n c i d e n t  
does n o t  appear t o  us t o  have any 
bea r ing  on t h e  subsequent  robbery. 
We cannot ag ree ,  t h e r e f o r e ,  t h a t  t h e  
i n c i d e n t  demonstra tes  " i d e n t i t y ,  
oppor tun i ty ,  i n t e n t ,  p r e p a r a t i o n  or  
p lan"  i n  r e l a t i o n  t o  t h e  robbery 
charged,  and i t  was e r r o r  t o  admit  
i t  f o r  t h a t  purpose. 

I n  t h e  i n s t a n t  ca se ,  t h e  Appel lant  was convic ted  of 

robbing a  bank i n  Grand Bay, Alabama, s e v e r a l  months p r i o r  t o  

t h e  a l l e g e d  murder. I n  t h e  bank robbery ,  he c a r r i e d  a  shotgun 

s i m i l a r  t o  t h e  a l l e g e d  murder weapon, bu t  wore a  s t o c k i n g  over 

h i s  head and had no accomplice .  No one was k i l l e d  o r  i n j u r e d .  

The charges  f o r  which Appel lant  was convic ted  h e r e i n  

a r o s e  from an i n c i d e n t  i n  Pascagoula,  M i s s i s s i p p i ,  a t  a  

Seafood Company f a r  removed from t h e  bank i n  Grand Bay, 

Alabama, where t h e  Appel lant  i n  t h e  company of Sharon Cooper 

a l l e g e d l y  abducted t h e  v i c t im ,  wi thout  a  d i s g u i s e ,  t o  

Cres tview,  F l o r i d a  and t h e n  k i l l e d  h i m  w i t h  a  shotgun b l a s t  t o  

t h e  head. 

The even t s  a r e  u n r e l a t e d  i n  t ime and p l a c e  and a s  i n  t h e  

ca se  of State -v- J o m ,  447 So.2d 246 ( 3  D i s t .  1 9 8 3 ) ,  t h e  

marked d i s s i m i l a r i t i e s  i n  t h e  manner and 
method i n  which t h e  cr imes were p e r p e t r a t e d ,  
a s  compared t o  s i m i l a r i t i e s  so  gene ra l  a s  t o  
be found i n  a  v a s t  number of l i k e  cr imes,  



r e n d e r  t h e  e v i d e n c e  of t h e  c o l l a t e r a l  c r i m e s  
i r r e l e v a n t ,  and  t h e r e f  o r e  i n a d m i s s i b l e  t o  
e s t a b l i s h  t h e  i d e n t i t y  of t h e  accused .  

I t  s h o u l d  f u r t h e r  b e  n o t e d  t h a t  i d e n t i t y  is n o t  a n  i s s u e  

s i n c e  t h e  A p p e l l a n t  acknowledged  h i s  p r e s e n c e  w i t h  t h e  v i c t i m ,  

b u t  t e s t i f i e d  t h a t  t h e  v i c t i m  wen t  w i t h  him and Sha ron  Cooper 

w i l l i n g l y  t o  consummate a  d r u g  d e a l  i n  F l o r i d a  and  t h a t  h e  

awoke t h e  n e x t  day t o  f i n d  t h e  v i c t i m  and  Sha ron  Cooper gone 

from t h e  m o t e l  room w i t h  h i s  sho tgun .  H e  f u r t h e r  t e s t i f i e d  

t h a t  Sha ron  Cooper t o l d  him l a t e r  t h a t  George  Wi lson  had been  

k i l l e d  a t  t h e  s c e n e  of t h e  d r u g  d e a l .  

I t  i s  t h e r e f o r e  o b v i o u s  t h a t  t h e  e v i d e n c e  of t h e  bank 

r o b b e r y  was n o t  r e l e v a n t  t o  p r o v e  a  m a t e r i a l  f a c t  i n  i s s u e ,  

e i t h e r  m o t i v e ,  o p p o r t u n i t y ,  i n t e n t ,  p r e p a r a t i o n ,  p l a n ,  

knowledge ,  i d e n t i t y  o r  a b s e n c e  of m i s t a k e  o r  a c c i d e n t ,  b u t  was 

p r e s e n t e d  o n l y  t o  show bad c h a r a c t e r  o r  p r o p e n s i t y .  

E v i d e n c e  o f  t h e  t h e f t  of a  Sea-Ray b o a t  f a l l s  f a r  s h o r t e r  

o f  m e e t i n g  t h e  c r i t e r i a  f o r  a d m i s s i b i l i t y  u n d e r  t h e  Williams 

Rule.  The e v i d e n c e  e l i c i t e d  was t h a t  t h e  A p p e l l a n t  swam o u t  

t o  a  b o a t  a n c h o r e d  i n  t h e  bay n e a r  Gu l f  B r e e z e ,  F l o r i d a ,  

ho t -wi red  i t ,  p i c k e d  up  Sha ron  Cooper a t  a  nea rby  l a n d i n g  

and  t o o k  i t  t o  P a s c a g o u l a ,  M i s s i s s i p p i ,  where  t h e y  t i e d  up  t o  

a  m u n i c i p a l  p i e r  n e a r  C l a r k ' s  Sea food  where  t h e  v i c t i m  was 

employed a s  a  s e c u r i t y  guard .  The b o a t  had been  damaged when 



it s t r u c k  some th ing  i n  t h e  r i v e r  and was i n o p e r a b l e .  

A p p e l l a n t  and  Sha ron  Cooper were mere ly  l i v i n g  a b o a r d  i t  when 

t h e y  met George Wi lson  and  borrowed t o o l s  t o  r e p a i r  t h e  

o u t d r  i v e .  

The re  i s  no e v i d e n c e  nor  c a n  t h e  S t a t e  s e r i o u s l y  c o n t e n d  

t h a t  when A p p e l l a n t  t ook  t h e  b o a t  i n  G u l f  B r e e z e ,  t h a t  h e  had 

any p l a n  t o  u s e  t h a t  b o a t  i n  k i d n a p p i n g ,  r o b b i n g  o r  k i l l i n g  

George  Wi lson ,  no r  any b a s i s  t h a t  i t  was t a k e n  i n  p r e p a r a t i o n  

f o r  commi t t i ng  t h o s e  c r i m e s .  

The o n l y  c o n n e c t i o n  of t h e  b o a t  t o  t h e  c r i m e  i s  t h a t  

A p p e l l a n t  was l i v i n g  on  i t  a t  t h e  time, and  a s  a r g u e d  a t  

t r i a l ,  t h e r e  i s  no r e l e v a n c e  t o  t h e  manner of  a c q u i s i t i o n  

t h e r e o f  e x c e p t  t o  show bad c h a r a c t e r  and a  p r o p e n s i t y  t o  

commit c r ime.  Judge  Lowrey d e c l a r e d  a  m i s t r i a l  when S h a r o n  

Cooper t e s t i f i e d  a b o u t  t h e  t h e f t  of t h e  b o a t  a t  t h e  f i r s t  

t r i a l  and  J u d g e  Wells may well have  a v o i d e d  a  s u b s e q u e n t  

r e - t r i a l  had h e  g r a n t e d  A p p e l l a n t ' s  Motion i n  Limine and  

e x c l u d e d  i t  from e v i d e n c e  h e r e i n .  

The S t a t e  f u r t h e r  s o u g h t  t o  impeach t h e  A p p e l l a n t ' s  

t e s t i m o n y  by q u e s t i o n i n g  him a b o u t  h i s  e s c a p e  from t h e  S a n t a  

Rosa County J a i l ,  a n  e v e n t  which o c c u r r e d  l o n g  a f t e r  t h e  

murder ,  w h i l e  a w a i t i n g  t r i a l  t h e r e o n .  A t  t h e  time of t h e  

t r i a l ,  A p p e l l a n t  had been  c h a r g e d  w i t h  Escape,  b u t  was 



a w a i t i n g  t r i a l  and had n o t  p l e a d  g u i l t y  nor  been a d j u d i c a t e d  

g u i l t y  of Escape. 

The i s s u e  of t h e  a d m i s s i b i l i t y  of t h e  e s c a p e  f i r s t  a r o s e  

a t  t r i a l  when A p p e l l a n t  o b j e c t e d  t o  q u e s t i o n s  l e a d i n g  t o  

t e s t i m o n y  a b o u t  a n  o u t d r i v e  s t o l e n  t o  r e p a i r  t h e  Sea-Ray b o a t .  

The S t a t e  r a i s e d  t h e  i s s u e  of t h e  e s c a p e  (T-648) a n d  A p p e l l a n t  

o b j e c t e d  t o  i t s  a d m i s s i b i l i t y  and engaged i n  a  c o l l o q u y  w i t h  

t h e  C o u r t  w h e r e i n  t h e  C o u r t  c o n c l u d e d  t h a t  when A p p e l l a n t  t ook  

t h e  s t a n d ,  he s u b m i t t e d  h i m s e l f  t o  q u e s t i o n i n g  a b o u t  t h e  

e s c a p e  (T-650) . 
A f t e r  a  l u n c h  r e c e s s ,  A p p e l l a n t  p r e s e n t e d  t h e  C o u r t  w i t h  

a u t h o r i t y  from Flo- E v i d e n c e ,  C h a r l e s  W. E h r h a r d t ,  Second 

E d i t i o n .  S e c t i o n  608.1 t h e r e o f  p r o v i d e s  t h a t ,  "A c r i m i n a l  

d e f e n d a n t  who t a k e s  t h e  s t a n d  a n d  t e s t i f i e s  may have h i s  

c r e d i b i l i t y  a t t a c k e d  i n  t h e  same manner a s  any  o t h e r  w i t n e s s " .  

Accord ing  t o  E h r h a r d t ,  t h e  e v i d e n c e  code  s u g g e s t s  s i x  methods 

t h a t  may b e  used  t o  impeach ,  i n c l u d i n g  unde r  S e c t i o n  90.610 by 

showing t h a t  t h e  w i t n e s s  was c o n v i c t e d  of  c e r t a i n  c r i m e s .  

S e c t i o n  610.6 of E h r h a r d t  sets o u t  t h e  c l a s s i c  q u e s t i o n  

and  answer s c e n a r i o  whereby t h e  w i t n e s s  may o n l y  b e  a s k e d  

whe the r  h e  h a s  e v e r  been convicted of  a  f e l o n y  o r  a  crime 

i n v o l v i n g  d i s h o n e s t y  o r  f a l s e  s t a t e m e n t .  " I f  t h e  w i t n e s s  

a n s w e r s  t h e  q u e s t i o n s  c o r r e c t l y ,  t h e  q u e s t i o n i n g  must  c e a s e ;  

c o u n s e l  c a n  n o t  go f u r t h e r  and s p e c i f y  t h e  n a t u r e  o f  t h e  c r i m e  



of which t h e  w i t n e s s  was c o n v i c t e d  o r  t h e  s e n t e n c e  t h a t  was 

imposed. " 

The S t a t e  s o u g h t  t o  c i r c u m v e n t  t h a t  r u l e  by a s k i n g  t h e  

A p p e l l a n t  a b o u t  u s i n g  a  f a k e  name i n  Ar i zona  (T-681) and  how 

h e  had a n  o c c a s i o n  t o  b e  t h e r e  (T-682) .  I n  a n t i c i p a t i n g  t h e  

S t a t e ' s  i n t e n t i o n  t o  e l i c i t  t e s t i m o n y  a b o u t  t h e  e s c a p e ,  

A p p e l l a n t  twice o b j e c t e d  and  was twice o v e r r u l e d .  Another  

o b j e c t i o n  and  m o t i o n  t o  s t r i k e  t h e  answer  was o v e r r u l e d  

(T-638) .  The S t a t e  t h e n  s o u g h t  t o  e l i c i t  d e t a i l s  of  t h e  

e s c a p e  and  t h e  C o u r t  a g a i n ,  i n c r e d i b l y ,  o v e r  A p p e l l a n t ' s  

o b j e c t i o n ,  a l l o w e d  t h e  S t a t e  t o  i n q u i r e  f u r t h e r  i n t o  t h e  

d e t a i l s  (T-683) .  

S e c t i o n  610.8 of E h r h a r d t  s e t s  o u t  t h e  g e n e r a l  r u l e  t h a t  

t h e  c r e d i b i l i t y  of a  w i t n e s s  may n o t  b e  
t t a c k e d  by p roo f  t h a t  h e  h a s  commit ted  
p e c i f i c  a c t s  o f  mi sconduc t  which b e a r  

on h i s  t r u t h f u l n e s s .  Under S e c t i o n  
90.610 o n l y  c o n d u c t  which r e s u l t s  i n  a  
c r i m i n a l  c o n v i c t i o n  i s  a d m i s s i b l e  t o  
p r o v e  bad c h a r a c t e r .  

S i n c e  t h e  C o u r t  r e a d i l y  conceded  (T-654) t h a t  e v i d e n c e  of 

t h e  e s c a p e  d i d  n o t  come under  t h e  Williams Rule ,  i t  must  

come i n  under  S e c t i o n  610 a s  impeachment  and  t h e r e  i s  no b a s i s  

f o r  a d m i s s i b i l i t y  t h e r e u n d e r .  

The e n t i r e  p r e c e p t s  of  t h e  S t a t e ' s  c a s e  i s  summed up i n  

i t s1  f i n a l  a rgumen t ,  when t h e  p r o s e c u t o r  s a r c a s t i c a l l y  a r g u e d :  



B u t  we shou ld  b e l i e v e  t h i s  bank robber .  
We shou ld  b e l i e v e  t h i s  b o a t  t h i e f .  We 
shou ld  b e l i e v e  t h i s  escaped p r i s o n e r  
(T-800) . 

The argument r e i t e r a t e s  t h a t  t h e  ev idence  was p r e s e n t e d  

on ly  t o  show bad c h a r a c t e r  and p ropens i t y .  The S t a t e  s e t  o u t  

t o  c o n v i c t  Tony Bryan w i thou t  r ega rd  t o  t h e  Rules  of Evidence 

and  of t h e  c a s e  law t h e r e u n d e r .  The T r i a l  C o u r t  u n f o r t u n a t e l y  

succumbed t o  t h e  S t a t e ' s  argument w i t h o u t  p recedence ,  r u l e  nor 

r e a son  and consequen t l y ,  t h e  c o n v i c t i o n  must be  r e v e r s e d  and a 

new t r i a l  o r d e r e d .  The t o t a l i t y  of t h e  c i r c u m s t a n c e s  a r e  t h a t  

t h e  bank robbe ry ;  t h e  t h e f t  of t h e  b o a t ;  t h e  e s cape ;  and p r i o r  

d e a l i n g s  i n  mar i juana  were a l lowed t o  become a f e a t u r e  of t h e  

t i a l  and g iven  a l l  t h e  i n a d m i s s i b l e  p r e j u d i c i a l  ev idence  

p r e sen t ed  a g a i n s t  t h e  Appe l lan t ,  he cou ld  n o t  have r ece ived  a 

f a i r  t r i a l  nor cou ld  t h e  ev idence  admi t t ed  i n  any way be 

cons ide r ed  ha rmless  e r r o r .  



D I D  THE TRIAL COURT ERR I N  ALLOWING TESTIMONY 
OF A TAPE RECORDING OR THE SUBSTANCE THEREOF 
I N  VIOLATION OF THE RICHARDSON RULE AND THE 
SECURITY OF COMMUNICATIONS ACT? 

A p p e l l a n t  r e c e i v e d  a  copy of  an  immunity ag reemen t  

be tween t h e  S t a t e  and Sharon  Donna Cooper w h e r e i n  i t  was 

a g r e e d  t h a t  s h e  would a t t e m p t  t o  c a l l  A p p e l l a n t  who was t h e n  

i n c a r c e r a t e d  a t  F.C.I. i n  T a l l a h a s s e e .  Upon n o t i n g  t h e  

r e f e r e n c e  t h e r e t o  i n  t h e  immunity ag reemen t ,  A p p e l l a n t ' s  

c o u n s e l  w r o t e  a  l e t t e r  t o  t h e  S t a t e  (T-666) s p e c i f i c a l l y  

r e q u e s t i n g  t h a t  t h e  S t a t e  a d v i s e  whe the r  t h e  c a l l  was made; 

t h a t  t h e y  r e l a t e  t h e  s u b j e c t  m a t t e r  of t h e  c a l l ;  and t h a t  t h e  

d e f e n s e  b e  p r o v i d e d  any  t a p e  r e c o r d i n g  and  t r a n s c r i p t s  

t h e r e o f  . 
A copy of t h e  l e t t e r  was s e n t  t o  t h e  C o u r t  and t h e  S t a t e  

acknowledged r e c e i p t  t h e r e o f  (T-667) .  D e s p i t e  a  c o l l o q u y  

among t h e  C o u r t  and  c o u n s e l ,  t h e  C o u r t  d i d  n o t  swear  w i t n e s s e s  

and c o n d u c t  a  Richardson h e a r i n g .  

The S t a t e  took  t h e  p o s i t i o n  t h a t  t h e r e  was a n  o r a l  

communicat ion c o n c e r n i n g  t h e  t a p e  w i t h  d e f e n s e  c o u n s e l  a t  a  

h e a r i n g ,  b u t  t h e  S t a t e  A t t o r n e y ' s  s e c r e t a r y ,  Gayle ,  r e l i e d  

upon t o  s u b s t a n t i a t e  t h a t  p o s i t i o n  had  no memory t h e r e o f  

(T-665).  



Defense counse l  had no memory of such a  c o n v e r s a t i o n  and 

a d v i s e d  A p p e l l a n t  t h a t  t h e r e  was no t a p e  i n  p r e p a r a t i o n  f o r  

A p p e l l a n t ' s  t e s t imony .  The t a p e  was f i r s t  produced by t h e  

S t a t e  a f t e r  A p p e l l a n t ' s  t e s t imony  denying a  t e l e p h o n e  

c o n v e r s a t i o n  and a f t e r  t h e  harm was done. The problem is 

f u r t h e r  e x a c e r b a t e d  i n  t h i s  c a s e  by A p p e l l a n t ' s  memory 

p rob lems  documented by Dr. Gen tne r  and Dr. Ogburn. T h e r e f o r e ,  

d e f e n s e  counse l  was r e q u i r e d  t o  r e l y  on i n f o r m a t i o n  f u r n i s h e d  

by t h e  S t a t e  i n  a d v i s i n g  a  c l i e n t  who had s e r i o u s  l a p s e s  i n  

r e c o l l e c t i o n .  

A f t e r  A p p e l l a n t ' s  o b j e c t i o n  (T-663) , t h e  Cour t  s t a t e d  

t h a t ,  (T-669) 

Sharon, whether I l e t  go t o  t h e  j u r y  o r  n o t ,  
s h e  can t e s t i f y  a s  t o  t h e  c o n t e n t s  of t h a t  
t a p e ,  i f  you want t o  l e t  he r  l i s t e n  t o  i t  a t  
one of t h e  b reaks  b e f o r e  s h e  t e s t i f i e s ,  t o  
r e f r e s h  h e r  memory. 

The S t a t e  was t h e n  a l lowed t o  l e a d  A p p e l l a n t  down a  

p r i m r o s e  p a t h  a b o u t  t h e  e x i s t e n c e  and s u b s t a n c e  of a t e l e p h o n e  

c o n v e r s a t i o n  w i t h  Sharon cooper of which he  had no memory, 

on ly  t o  be c o n t r a d i c t e d  by e i t h e r  a t a p e  upon which t h e  Court  

had n o t  de termined t o  be a d m i s s i b l e  or  Sharon Cooper ' s  

t e s t imony  abou t  t h e  c o n t e n t s  t h e r e o f  n o t  f u r n i s h e d  i n  

d i s c o v e r y .  



The S t a t e  t h e n  s o u g h t  t o  o f f e r  t h e  t a p e  and  upon 

A p p e l l a n t ' s  o b j e c t i o n ,  t h e  C o u r t  s t i l l  w i t h o u t  t h e  b e n e f i t  of 

a n  a d e q u a t e  B k h a d a n  h e a r i n g ,  r u l e d  (T-715) : 

Well, i f  you want--I  t h i n k  t h i s  t a p e  i t s e l f ,  
t h e  j u r y ' s  e n t i t l e d  t o  h e a r  t h e  t a p e .  T h e r e  
was a case - - I  mean, i t  was a b o u t  t h e  same 
k i n d  o f  t h i n g  o n  Wells and  Weeks and  I l e t  
t h a t  one i n .  Of c o u r s e ,  it h a s n ' t  p a s s e d  
m u s t e r  y e t .  But I t h i n k  i t  w i l l ,  on  Wi lbu r  
Weeks 

The ye116 and  Weeks c a s e s  d i d  n o t  p a s s  m u s t e r .  They 

were r e v e r s e d  by t h e  F i r s t  D i s t r i c t  C o u r t  of  Appeal a t  11 FLW 

1 5 8 1  and  11 FLW 1589 .  

The C o u r t ' s  h o l d i n g  i n  R i c h a r d s o n  2- S t a t e ,  246 So.2d 

771  ( F l a .  1 9 7 1 )  i s  summarized as: 

When i t  i s  b r o u g h t  t o  t h e  a t t e n t i o n  o f  
t h e  t r i a l  c o u r t  d u r i n g  t h e  c o u r s e  of  t h e  
p r o c e e d i n g s  t h a t  t h e  S t a t e  h a s  f a i l e d  t o  
comply w i t h  t h e  R u l e  t h e  C o u r t  h a s  a 
d i s c r e t i o n  t o  d e t e r m i n e  i f  s u c h  f a i l u r e  
h a s  p r e j u d i c e d  t h e  d e f e n d a n t  on t r i a l .  
Bu t ,  a s  t h e r e  n o t e d ,  t h e  t r i a l  c o u r t ' s  
d i s c r e t i o n  c a n  be p r o p e r l y  e x e r c i s e d  
o n l y  a f t e r  t h e  c o u r t  had made a n  
a d e q u a t e  i n q u i r y  i n t o  a l l  of t h e  
s u r r o u n d i n g  c i r c u m s t a n c e s .  

I n  R i c h a r d s o n ,  t h e  S t a t e  f a i l e d  t o  d i s c l o s e  t h e  name of 

a w i t n e s s ,  D i c k  Dav i s .  The C o u r t  s a i d ,  

I t  i s  t r u e  t h a t  no s u c h  w i t n e s s ,  "Dick 
D a v i s , "  was c a l l e d  by t h e  S t a t e  t o  
t e s t i f y ,  b u t  h i s  name s h o u l d  have ,  unde r  
t h e  mandatory  r e q u i r e m e n t  of  t h e  r u l e ,  
been  f u r n i s h e d  t o  t h e  P e t i t i o n e r .  



Likewise ,  i n  t h e  i n s t a n t  c a s e ,  t h e  S t a t e ' s  u l t i m a t e  

d e c i s i o n  n o t  t o  i n t r o d u c e  t h e  t a p e  i n  i s s u e  does  n o t  excuse  

t h e  d i s c o v e r y  v i o l a t i o n  when i t  was used t o  cross-examine t h e  

Defendant  and t o  r e f r e s h  t h e  memory of S t a t e  w i t n e s s ,  Sharon 

Cooper, whose t e s t imony  pa raphrased  t h e  c o n t e n t s  of t h e  t a p e .  

The S t a t e  f a i l e d  t o  d i s c l o s e  t h e  s u b s t a n c e  of t h e  t aped  

c o n v e r s a t i o n  and t h a t  was n o t  o n l y  d e t r i m e n t a l  t o  A p p e l l a n t  a s  

above,  b u t  could  have f u r n i s h e d  e x c u l p a t o r y  m a t e r i a l s  which 

s h o u l d  have been a v a i l a b l e  t o  A p p e l l a n t  under t h e  Brady 

r u l e .  S e e m  - v  - S b U  , 1 2  FLW 665, ( F l a .  3d DCA 

I n  H ickey  - v - S t a t e  , 484 So.2d 1 2 7 1 ,  ( F l a .  App. 5  D i s t .  

1986,  t h e  Court  h e l d :  

J u s t  a s  a  d e f e n d a n t  i s  e n t i t l e d  t o  t h e  
names of a l l  p e r s o n s  known t o  t h e  s t a t e  
who have i n f o r m a t i o n  p e r t a i n i n g  t o  t h e  
charge ,  and n o t  j u s t  t h o s e  p e r s o n s  t h e  
s t a t e  i n t e n d s  t o  c a l l  a s  w i t n e s s e s  a t  
t r i a l ,  s o  i s  a  d e f e n d a n t  e n t i t l e d  t o  a  
d i s c l o s u r e  of a l l  s t a t e m e n t s  made by him, 
n o t  j u s t  t h o s e  t h e  s t a t e  i n t e n d s  t o  use  
a t  t r i a l .  Rule 3.22O(a)  (1) (ii i)  r e q u i r e s  
t h e  p r o s e c u t i o n  t o  d i s c l o s e ,  upon demand, 

any w r i t t e n  o r  r ecorded  s t a t e m e n t s  and t h e  
s u b s t a n c e  of any o r a l  s t a t e m e n t s  made by 
t h e  accused ,  i n c l u d i n g  a  copy of any 
s t a t e m e n t s  c o n t a i n e d  i n  p o l i c e  r e p o r t s  o r  
r e p o r t  summaries, t o g e t h e r  w i t h  t h e  name 
and a d d r e s s  of each w i t n e s s  t o  t h e  
s t a t e m e n t s .  



Again, t h e  t a p e  r e c o r d i n g  of A p p e l l a n t ' s  c o n v e r s a t i o n  

w i t h  Sharon Cooper must f a l l  i n t o  t h e  c a t e g o r y  above, was n o t  

f u r n i s h e d  a s  r e q u i r e d ,  and t h e  i n h e r e n t  p r e j u d i c e  t o  t h e  

Appe l l an t  i s  demons t ra ted  on t h e  r e c o r d .  

S u r p r i s e  t e s t imony  of two p o l i c e  o f f i c e r s  concern ing  

s t a t e m e n t s  made by t h e  d e f e n d a n t  was de termined t o  be 

i n a d m i s s i b l e  i n  w e  3- S t a t e ,  345 So.2d 1061 ( F l a .  

1 9 7 7 ) ,  a l t h o u g h  t h e  o f f i c e r s  had been l i s t e d  a s  w i t n e s s e s  b u t  

t h e  e x i s t e n c e  of t h e  s t a t e m e n t s  was n o t  d i s c l o s e d  d u r i n g  

d e p o s i t i o n s  t a k e n  by t h e  de fense .  When one of t h e  o f f i c e r s  

was deposed,  he s t a t e d  t h a t  t h e  p e t i t i o n e r  had n o t  made any 

s t a t e m e n t s .  The o t h e r  o f f i c e r  was n o t  q u e s t i o n e d  i n  r e g a r d  t o  

p o s s i b l e  s t a t e m e n t s ,  d e f e n s e  counse l  having no r e a s o n  t o  

s u s p e c t  any had been made. The t r i a l  c o u r t  a d m i t t e d  t h e  

s t a t e m e n t s  on ly  because  t h e  d e f e n d a n t  was t h e  one who made t h e  

s t a t e m e n t .  Th i s  Cour t  s a i d :  

Obvious ly ,  t h e  t r i a l  judge misconceived 
t h e  e f f e c t  of our r u l e s  and t h e  s i g n i f i c a n c e  
of Richardson.  I n  Richardson, we h e l d  
t h a t  a  v i o l a t i o n  of t h e  Rules  of Cr imina l  
Procedure  by t h e  s t a t e  would r e q u i r e  an  
a p p e l l a t e  c o u r t  t o  r e v e r s e  a  c o n v i c t i o n  
u n l e s s  t h e  t r i a l  c o u r t  made an  i n q u i r y  i n t o  
a l l  t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  
b reach ,  w i t h  t h e  s t a t e  having t h e  burden of 
showing t o  t h e  t r i a l  c o u r t  t h a t  t h e r e  was 
no p r e j u d i c e  t o  t h e  de fendan t .  

I n  t h e  c a s e  below, Sharon Cooper was t w i c e  deposed,  bu t  

t h e  immunity agreement  which gave  r i s e  t o  t h e  i n q u i r y  abou t  



t h e  t e l ephone  c a l l  was n o t  d i s c l o s e d  u n t i l  a f t e r  h e r  

d e p o s i t i o n s .  Due t o  t h e  S t a t e ' s  f a i l u r e  t o  respond t o  

A p p e l l a n t ' s  i n q u i r y ,  t h e r e  was no r e a s o n  t o  depose  h e r  f u r t h e r  

o r  t o  b e l i e v e  t h a t  such a  t a p e d  c o n v e r s a t i o n  occur red .  The 

l i m i t e d  i n q u i r y  made by t h e  t r i a l  c o u r t  c o n s i s t e d  of 

c o n t r a d i c t o r y  unsworn, u n v e r i f i e d  s t a t e m e n t s  of counse l  and 

n o t h i n g  t o  meet t h e  S t a t e ' s  burden t o  show t h e r e  e x i s t e d  no 

p r e j u d i c e  t o  Appe l l an t .  

Appe l l an t  a t t a c h e s  Appendices "B" ,  " C " ,  "D" and "EM; a  

c e r t i f i e d  copy of t h e  January  7 ,  1986,  l e t t e r  t o  t h e  S t a t e  

At to rney  from t h e  Cour t  F i l e ,  a  c e r t i f i e d  copy from t h e  Cour t  

F i l e  of a  Not ice  of Taking C o n t i n u a t i o n  of D e p o s i t i o n  of 

Sharon Cooper on December 27 ,  1985,  i n  Wilmington, North 

C a r o l i n a ;  a  copy of a  l e t t e r  d a t e d  December 3 0 ,  1985,  t o  t h e  

S t a t e  At to rney  concern ing  r e f e r e n c e  t o  t h e  immunity agreement  

d i s c o v e r e d  a t  s a i d  d e p o s i t i o n ;  and a  copy of t h e  Immunity 

Agreement and l e t t e r  of t r a n s m i t t a l  d a t e d  J a n u a r y  2, 1986.  

The Cour t  can t h e r e b y  r e a d i l y  d i s c e r n  t h a t  Appe l l an t  

a c t e d  w i t h  due d i s p a t c h  t o  d i s c o v e r  t h e  immunity agreement  and 

t h e  r e s u l t i n g  t e l e p h o n e  c a l l  t o  Appe l l an t .  However, t h e  

S t a t e ' s  f a i l u r e  t o  d i s c l o s e  t h e  t a p e  of t h a t  c a l l  and t h e  

s u b j e c t  m a t t e r  t h e r e o f  be£ o r e  u s i n g  i t  f o r  impeachment and 

r e b u t t a l  a t  t r i a l ,  g i v e n  t h e  f a i l u r e  of t h e  Cour t  t o  conduct  

a n  adequa te  B i c h a i k m  h e a r i n g  and t h e  S t a t e ' s  f a i l u r e  t o  



account f o r  the  discovery v i o l a t i o n ,  mandates a  r eve r sa l  

herein.  

T h i s  pourt  i n  Smith - v - S t a t e  , 1 2  FLW 1 0  (F la .  1986) ,  
,' f * I  , ' 8  

S t a t e  -v- Wad, 1 2  FLW 127 and S t a t e  - v S J L ,  1 2  FLW 

127, determined harmless e r r o r  does not excuse a 

v i o l a t i o n  and t h e  Smith Court held t h a t  " t h e  admission of 

the  statement a s  r e b u t t a l  evidence does not  make it any more 

appropr ia te  than admit t ing i t  during d i r e c t  examination. 

There i s  ne i the r  a  " r e b u t t a l "  nor an "impeachment" except ion 

t o  t h e  Richardson ru le .  

The Defendant f i l e d  a  Motion f o r  Disclosure of Statements 

Made by Witnesses, Accused or Co-Def endant and Judge Lowrey a t  

a  p r e - t r i a l  hearing thereon (T-88) , recognized t h a t  " t h e  

normal discovery process has been invoked, so t h e  S t a t e  was 

obl iga ted  a l ready,  without Court order ,  t o  fu rn i sh  any 

s tatements  made by persons t h a t  were witnesses  i n  t h e  cause." 

The S t a t e ' s  f a i l u r e  t o  f u l f i l l  t h a t  ob l iga t ion  a s  t o  a  

statement a t t r i b u t e d  t o  t h e  Appellant i n  t h e  a fo resa id  

telephone conversation with Sharon Cooper r equ i res  r eve r sa l  

and remand f o r  a  new t r i a l .  

I t  i s  f u r t h e r  pointed out ,  a s  r a i s e d  a t  t r i a l ,  t h a t  

Flor ida S t a t u t e  934.09 (9 )  ( a )  provides fo r  the  suppression of 

any unlawful i n t e r c e p t i o n  of wire  communication a s  occurred 



h e r e i n ,  t h e r e  being no consen t  by e i t h e r  p a r t y  t h e r e t o  

produced (T-668) . 



D I D  THE TRIAL COURT ERR I N  
IMPOSING THE DEATH PENALTY? 

The f a c t s  s e t  o u t  e a r l i e r  i n d i c a t e  t h a t  t h e  o n l y  e v i d e n c e  

t o  s u p p o r t  a  c o n v i c t i o n  and subsequen t  s e n t e n c e  was t h e  

t e s t i m o n y  of Sharon Cooper.  She t e s t i f i e d  t h a t  t h e  v i c t i m  was 

t a k e n  from C l a r k ' s  Seafood i n  Pascagoula ,  M i s s i s s i p p i  i n  t h e  

v i c t i m ' s  c a r  and s e a t e d  i n  t h e  back s e a t .  A p p e l l a n t  d r o v e  t h e  

c a r  and Sharon was s e a t e d  i n  t h e  passenger  s e a t  i n  t h e  f r o n t  

(T-417) . N e i t h e r  A p p e l l a n t  nor Sharon Cooper h e l d  a  weapon 

upon t h e  v i c t i m  d u r i n g  t h e  t r i p  of approx imate ly  120 miles 

which a c c o r d i n g  t o  he r  t e s t imony  took a b o u t  seven hours  t o  

comple te  (T-432-433) . 
C h r i s  G u l f e r s ,  t h e  p r o p r i e t o r  of t h e  Blue  Bayou Bar i n  

Grand Bay, Alabama, t e s t i f i e d  t h a t  A p p e l l a n t ,  t h e  v i c t i m  and a  

f e m a l e  mee t ing  t h e  d e s c r i p t i o n  of Sharon Cooper s t o p p e d  a t  h i s  

e s t a b l i s h m e n t  j u s t  o f f  I n t e r s t a t e  1 0  on t h a t  e v e n i n g  and drank 

f o r  s e v e r a l  h o u r s .  According t o  G u l f e r s ,  t h e  v i c t i m ' s  l i b e r t y  

was i n  no way impeded. 

Shoron Cooper f u r t h e r  t e s t i f i e d  t h a t  t h e  p a r t y  a r r i v e d  i n  

Cres tv iew,  F l o r i d a ,  a t  4:00 A.M. and s h e  went i n t o  t h e  o f f i c e  

of t h e  S c o t t i s h  Inn Motel and r e g i s t e r e d .  She d i d  n o t  a l e r t  

t h e  desk c l e r k  t o  c a l l  t h e  law because ,  " I  d i d n ' t  t h i n k  Tony 

was gonna k i l l  him" (T-443).  



F u r t h e r ,  a c c o r d i n g  t o  Sharon Cooper ' s  t e s t i m o n y ,  s h e  t o l d  

t h e  v i c t i m  a t  t h e  scene  t h a t  A p p e l l a n t  was n o t  go ing  t o  s h o o t  

him, b u t  was j u s t  go ing  t o  t i e  him up (T-419).  

She f u r t h e r  s t a t e d  t h a t  Appe l l an t  and t h e  v i c t i m ,  a f t e r  

t h o s e  r e a s s u r a n c e s ,  were wa lk ing  down a  p a t h  when t h e  

A p p e l l a n t  p icked up a  gun and h i t  t h e  v i c t i m  i n  t h e  back of 

t h e  head. She t u r n e d  around t o  run and j u s t  a s  s h e  d i d ,  s h e  

hea rd  a  gunsho t  (T-419) . She d i d  n o t  s e e  A p p e l l a n t  h i t  t h e  

v i c t i m ,  b u t  hea rd  i t  (T-436).  She hea rd  a  s p l a s h  b e f o r e  s h e  

hea rd  t h e  gunshot ,  b u t  d i d  n o t  s e e  t h e  v i c t i m  s h o t  (T-437) . 
D r .  Wil l iam Reid B e l l ,  J r . ,  t h e  p a t h o l o g i s t ,  s t a t e d  

(T-450) t h a t  i t  i s  q u i t e  p o s s i b l e  t h a t  t h e  wound t o  t h e  back 

a o f  t h e  head from blow from b e i n g  h i t  by t h e  sho tgun  c o u l d  have 

caused l o s s  of consc iousness .  

The s c e n a r i o  developed,  even i f  t h e  t e s t imony  of 

Appe l l an t  and C h r i s  G u l f e r s  i s  d i s c o u n t e d ,  is  t h a t  t h e  v i c t i m  

was t a k e n  from Pascagoula  i n  h i s  own au tomobi le ,  was n o t  h e l d  

a t  gunpo in t ,  had one o r  more o p p o r t u n i t i e s  t o  e scape  w h i l e  

Appe l l an t  was m i s s i n g ,  was t o l d  p r i o r  t o  h i s  demise by h i s  

supposed c o n f i d a n t ,  Sharon Cooper, t h a t  h e  would n o t  be s h o t  

and had no r e a s o n  t o  b e l i e v e  o the rwise .  According t o  h e r ,  he 

was h i t  i n  t h e  head w i t h  t h e  sho tgun  w i t h o u t  warn ing  o r  r e a s o n  

t o  a n t i c i p a t e  t h e  same, was probably  rendered  unconsc ious  by 

t h a t  blow, and a f t e r  s p l a s h i n g  i n t o  J u n i p e r  Creek, was s h o t  



and k i l l e d  by a  s i n g l e  shotgun b l a s t .  He apparent ly did not  

survive t h a t  shot  and any f u r t h e r  evidence a s  t o  the  

d e t e r i o r a t i o n  of the  body should not be considered on t h e  

i s sue  of the  death penalty.  

The Honorable T r i a l  Court Judge i n  h i s  order of Finding 

of the  Court on Aggravating and Mit igat ing Circumstances and 

Sentence, purportedly found four  aggravating and two 

mi t iga t ing  circumstances. However, upon c lose r  examination 

thereof ,  i t  appears t h a t  the  Court combined aggravating 

circumstance Id) and ( f )  , t r e a t i n g  those a s  one; and f u r t h e r  

combined aggravating circumstances ( h )  and ( i )  , a s  one. 

A 1  though the  cour t  mistakenly computed t h e  aggravating 

circumstances t o  be four ,  i t  i s  c l e a r  from the  Order t h a t  t h e  

only remaining aggravating circumstance was ( e )  and t h a t  i f  

the  Court combined (d )  and ( f )  together  w i t h  ( h )  and ( i ) ,  

(T-109) , only t h r e e  aggravating circumstances were determined 

by the  T r i a l  Court. 

Appellant maintains  h i s  p o s i t i o n  t h a t  the  graphic  d e t a i l s  

of the  bank robbery should not  have been admitted i n  t h e  g u i l t  

phase and should not have been considered s ince  many months 

elapsed from the  bank robbery t o  the  murder. The Appellant 

went t o  Jacksonvi l le ,  back t o  Miss iss ippi ;  through Grand Bay 

where the bank robbery a l legedly  occurred, and returned t o  

severa l  Flor ida c i t i e s .  I t  is inconceivable t h a t  a  f l i g h t  



from a  bank robbery  would c o n s i s t  of an i t i n e r a r y  b r i n g i n g  

A p p e l l a n t  s o  c l o s e  t o  t h e  scene  of t h e  a l l e g e d  bank robbery .  

The only  c o n c l u s i o n  t o  be drawn is  t h a t  t h e  A p p e l l a n t  was n o t  

i n  f l i g h t ,  b u t  was engaged i n  an  o r d i n a r y  c o u r s e  of t r a v e l  

t h a t  would have r e s u l t e d  d e s p i t e  any v i o l a t i o n s  of t h e  law. 

The f a c t s  of t h e  bank robbery  shou ld  n o t  have been c o n s i d e r e d  

by t h e  T r i a l  Cour t  nor t h i s  Cour t  s i n c e  t h e r e  i s  no e v i d e n c e  

t h i s  a l l e g e d  c r ime  o c c u r r e d  d u r i n g  t h e  commission t h e r e o f  and 

can  be c o n s i d e r e d  on ly  a s  t o  f l i g h t .  

A s  t o  a g g r a v a t i n g  c i r c u m s t a n c e  ( e )  , t h e r e  i s  no ev idence  

t h a t  George Wilson knew t h e  A p p e l l a n t  by name, t h a t  h e  knew 

a n y t h i n g  a b o u t  a  bank robbery  or  t h a t  he  c o u l d  i n  any way 

i d e n t i f y  t h e  Appe l l an t .  The pe r son  who c o u l d  b e s t  i d e n t i f y  

t h e  A p p e l l a n t  was Sharon Cooper and he  c e r t a i n l y  made no 

e f f o r t  t o  e l i m i n a t e  h e r  s o  t h a t  s h e  c o u l d  n o t  f u r t h e r  t e s t i f y .  

The f a c t s  a r e  t h a t  s h e  t e s t i f i e d  i n  t h e  bank robbery  t r i a l  and 

t h i s  t r i a l .  I f  t h e  Appe l l an t  had any i n t e n t i o n  t o  e l i m i n a t e  

w i t n e s s e s ,  t h e  v i c t i m  would have  been Sharon Cooper a s  opposed 

t o  George Wilson. T h i s  Cour t  h e l d  i n  Menendez-v- St& I 

268 So.2d 1278 ( F l a .  1979) t h a t  t h e  dominant o r  only  mot ive  

f o r  t h e  murder must be t h e  e l i m i n a t i o n  of w i t n e s s e s  f o r  t h a t  

a g g r a v a t i n g  c i r c u m s t a n c e  t o  be c o n s i d e r e d .  

The Cour t ,  w i t h  r e f e r e n c e  t o  a g g r a v a t i n g  c i r c u m s t a n c e  ( f )  

de te rmined  t h a t  A p p e l l a n t  took t h e  v i c t i m ' s  c a r  f o r  pecun ia ry  



g a i n .  The ev idence  was t h a t  t h e  c a r  was v e r y  o l d ,  worth 

l i t t l e  money and t h a t  t h e  v i c t i m  was dead a t  t h e  t i m e  of any 

t a k i n g .  I t  is u n d i s p u t e d  t h a t  s h o r t l y  t h e r e a f t e r ,  t h e  c a r  was 

run  i n t o  Eas t  R ive r  a t  Turkey B l u f f .  There i s  n o t  e v i d e n c e  

t h a t  A p p e l l a n t  d e r i v e d  any monetary o r  pecun ia ry  g a i n  from 

t h a t  v e h i c l e  which was soon d i t c h e d  i n  a  r i v e r .  

The Cour t  found a g g r a v a t i n g  c i rcumstance  ( h )  a 1  though 

t h e r e  i s  no ev idence  t h e  c r ime  was e s p e c i a l l y  he inous ,  

a t r o c i o u s  o r  c r u e l .  I n  Oa t s  -I- S t a t e ,  446 So.2d 90 ( F l a .  

1 9 8 4 ) ,  c i t i n g  W f f  -Y- St-, 371 So.2d 1007 ( F l a .  1 9 7 9 ) ,  

it was h e l d  t h a t  a  p i s t o l  s h o t  s t r a i g h t  t o  t h e  head of t h e  

v i c t i m  does  n o t  e s t a b l i s h  t h a t  t h e  murder was e s p e c i a l l y  

he inous ,  c r u e l  or  a t r o c i o u s .  

I n  McCray -v- S t a t e ,  416 So.2d 804 ( F l a .  1 9  ) ,  a  c a s e  

w i t h  s i m i l a r  c i r c u m s t a n c e s ,  t h e  Cour t  found t h a t  none of t h e  

a g g r a v a t i n g  c i r c u m s t a n c e s  r e l i e d  upon h e r e i n  e x i s t e d ,  and 

c i t i n g  J e n t  -v- S t a t e ,  408 So.2d 1024 ( F l a .  1 9 8 1 )  a n d  m b s  

rv-  S t a t e ,  403 So.2d 418 ( F l a .  1 9 8 1 ) ,  r e i t e r a t e d  t h e  r u l e  

t h a t  i n  o r d e r  f o r  t h e  murder t o  be committed i n  a  " c o l d ,  

c a l c u l a t e d  and p r e m e d i t a t e d  manner w i t h o u t  any p r e t e n s e  of 

moral or  l e g a l  j u s t i f i c a t i o n , "  i t  must be an e x e c u t i o n  o r  

. c o n t r a c t  murder. That  r u l e  was f u r t h e r  a d d r e s s e d  i n  Flovd 

, 11 FLW 5 9 5 ,  c i t i n g  phi- v S t a t e  3- St- - - , 476 So.2d 

194 ( F l a .  1985) and B a t e s  -v- S t a t e ,  465 So.2d 490 ( F l a .  



1 9 8 5 ) .  The c o u r t  w e n t  f u r t h e r  t o  s a y  t h a t  a  " h e i g h t e n e d "  f o r m  

of p r e m e d i t a t i o n  must  be  p r e s e n t .  

The Cour t  s h o u l d  have  found  no more t h a n  two a g g r a v a t i n g  

c i r c u m s t a n c e s  and  acknowledged two m i t i g a t i n g  a l t h o u g h  h e  

s h o u l d  have  found  a t  l e a s t  f i v e  s t a t u t o r y  m i t i g a t i n g  

c i r c u m s t a n c e s .  

The a rgumen t s  i n  s u p p o r t  t h e r e o f  a r e  s e t  o u t  i n  t h e  

t r a n s c r i p t  of t h e  s e n t e n c i n g  h e a r i n g  t o g e t h e r  w i t h  a d d i t i o n a l  

c a s e  a u t h o r i t y .  I t  would n o t  a p p e a r  n e c e s s a r y  t o  r e i t e r a t e  

t h a t  a r g u m e n t  s i n c e  t h e  C o u r t  h a s  t h e  b e n e f i t  t h e r e o f  i n  p a g e s  

1 - 1 0 5  of t h e  Supp lemen ta l  T r a n s c r i p t  of Record.  

Of c o u r s e ,  t h i s  C o u r t  i s  o b l i g e d  t o  compare t h e  

c i r c u m s t a n c e s  o f  t h i s  c a s e  w i t h  o t h e r  d e a t h  p e n a l t y  c a s e s  and 

i t  is  s u g g e s t e d  t h a t  t h o s e  c i r c u m s t a n c e s  do n o t  m e r i t  t h e  

d e a t h  p e n a l  t y  . 



Many i s s u e s  w e r e  a t  t r i a l  i n  t h i s  m u l t i f a c e t e d  case a n d  

r e n e w e d  i n  t h e  M o t i o n  f o r  New T r i a l .  However ,  b e c a u s e  o f  t h e  

s t r e n g t h  o f  A p p e l l a n t ' s  p o s i t i o n  o n  t h e  i s s u e s  a r g u e d ,  t o  

a d d r e s s  t h e  w e a k e r  i s s u e s  w h i c h  r e s e a r c h  r e v e a l s  a r e  w i t h o u t  

f o u n d a t i o n  w o u l d  s e r v e  o n l y  t o  d i s p a r a g e  t h e  c r e d i b i l i t y  o f  

A p p e l l a n t ' s  s t r o n g  a r g u m e n t .  

I t  i s  t h e r e f o r  s u b m i t t e d  t h a t  t h e  C o u r t  s h o u l d  r e v e r s e  

t h e  J u d g m e n t  a n d  S e n t e n c e  a n d  r emand  f o r  a new t r i a l  o n  t h e  

b a s i s  o f  v i o l a t i o n s  o f  t h e  Williams R u l e  a n d  t h e  

R i c h a W  R u l e .  

I t  s h o u l d  n o t  b e  n e c e s s a r y  t o  d e c i d e  t h e  d e a t h  p e n a l t y  

q u e s t i o n ,  b u t  i n  t h a t  e v e n t ,  t h e  C o u r t  s h o u l d  r e v e r s e  t h a t  

s e n t e n c e  a n d  r emand  f o r  a new p e n a l t y  p h a s e  t r i a l .  

TED A. S ~ K W  
A t t o r n e y  f o r  A p p e l l a n t  
P o s t  O f f i c e  Box 84 
M i l t o n ,  F l o r i d a  3 2 5 7 2  
( 9 0 4 )  623-3260 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  a n d  a c c u r a t e  c o p y  o f  t h e  

f o r e g o i n g  h a s  b e e n  f u r n i s h e d  t o  R o y a l 1  P. T e r r y ,  E s q u i r e ,  

A s s i s t a n t  A t t o r n e y  G e n e r a l ,  

3 2 3 0 1 ,  by d e l i v e r y ,  t h i s  , 

TED A. MOKES 
A t t o r n e y  f o r  A p p e l l a n t  
P o s t  Of f  ice Box 84 
M i l  t o n ,  F l o r i d a  32572  
( 9 0 4 )  623-3260 


