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P R E L I M I N A R Y  STATEMENT 

Appel lant ' s  supplemental b r i e f  is f i l e d  pursuant t o  t h i s  

Cour t ' s  Order of October 2 0 ,  1987, allowing theref  or. 

The Statement of the  Case and of the  Facts  s e t  out on 

page (1) of Appel lant ' s  I n i t i a l  Brief a r e  adopted by 

reference.  

Where references  a r e  made t o  the  Supplemental Transcr ip t  

of Record, they w i l l  be designated by (S- ) and references  t o  

t h e  o r i g i n a l  Transcr ip t  of Record a r e  r e f e r r e d  t o  a s  (T- ) .  



SUMMARY OF ARGUMENT 

The t r i a l  was permeated  by i n a d m i s s i b l e  e v i d e n c e  of p r i o r  

i l l e g a l  a c t s  a d m i t t e d  under t h e  g u i s e  of t h e  N i l l i w  r u l e  

o r  supposed wide l a t i t u d e  of t h e  p r o s e c u t i o n  i n  

cross-examining t h e  Appe l l an t .  

Because t h e  Cour t  e r r e d  i n  a l l o w i n g  s u c h  ev idence  

t o g e t h e r  w i t h  an o b j e c t i o n a b l e  t a p e d  c o n v e r s a t i o n  w i t h o u t  

h o l d i n g  a  Richardson h e a r i n g  and b e c a u s e  t h e  o v e r z e a l o u s n e s s  

of t h e  p r o s e c u t o r  b o t h  i n  c ross -examina t ion  and i n  c l o s i n g  

argument reached a n  u n t e n a b l e  l e v e l  of p r o s e c u t o r  i a l  

misconduct  t h e  Judgment and Sentence  below must be r e v e r s e d .  

The A p p e l l a n t  was d e n i e d  t h e  oppor t u n i  t y  f o r  a n t i c i p a t o r y  

r e h a b i l i t a t i o n  and t h e  murder weapon was i l l e g a l l y  a d m i t t e d  

a f t e r  d e n i a l  of a  motion t o  s u p p r e s s .  

The v i c t i m ' s  p i c t u r e s  were  a d m i t t e d  a l t h o u g h  t h e i r  

gruesomeness made t h e  p r e j u d i c i a l  e f f e c t  t h e r e o f  outweigh 

any e v i d e n t i a r y  va lue .  

The A p p e l l a n t ' s  Motion t o  Continue shou ld  have been 

g r a n t e d  s o  t h a t  he would have been a b l e  t o  p r e s e n t  n e c e s s a r y  

w i t n e s s e s  w i t h  t h e  a s s i s t a n c e  of an i n v e s t i g a t o r .  



The T r i a l  Cour t  shou ld  have g r a n t e d  A p p e l l a n t ' s  Motion 

f o r  New T r i a l  upon t h e  grounds r e f e r e n c e d  above and because  

t h e  v e r d i c t  was c o n t r a r y  t o  t h e  law and t h e  we igh t  of t h e  

e v i d e n c e  n e c e s s i t a t i n g  t h a t  t h e  C o u r t  g r a n t  A p p e l l a n t ' s  Motion 

f o r  Judgment of A c q u i t t a l .  



ARGUMENT 

m U E  ;d 

D I D  THE TRIAL COURT ERR I N  ADMITTING 
EVIDENCE PURSUANT TO A D E N I A L  OF 
APPELLANT1 S MOTION TO SUPPRESS? 

A t  a  motion h e a r i n g  p r i o r  t o  j u r y  s e l e c t i o n ,  Counsel and 

t h e  Court  ag reed  t h a t  t h e  Court  would adop t  t h e  r u l i n g  of 

Judge George Lowrey, who had p r e s i d e d  over  a  former m i s t r i a l ,  

on t h e  Motion t o  Suppress  w i t h  Appe l l an t  p r e s e r v i n g  t h e  r i g h t  

t o  a p p e a l  t h a t  r u l i n g  (T-148). Pursuan t  t h e r e t o ,  a  Browning 

Magnum twe lve  gauge shotgun,  S e r i a l  #20310 and l a t e n t  f i n g e r -  

p r i n t s  were a d m i t t e d  i n t o  ev idence  a t  t r i a l .  

Appe l l an t1  s Motion t o  Suppress  Evidence (T-45) was heard  

by Judge Lowrey p r i o r  t o  t h e  f i r s t  t r i a l  ( S 2 )  . A f t e r  an 

e v i d e n t i a r y  h e a r i n g ,  he den ied  t h e  motion and " r u l e d  t h a t  t h e  

ev idence  would come i n "  a t  t r i a l  (Appendix " A n  pages  68-69).  

The ev idence  adduced a t  t h e  s u p p r e s s i o n  h e a r i n g  was t h a t  

O f f i c e r  Char les  Craddock of t h e  Madison, F l o r i d a  P o l i c e  

Department was d i s p a t c h e d  t o  a  S e a r s  c a t a l o g  s t o r e  i n  t h a t  

town which  a l s o  c o n t a i n e d  a Western  Union o f f i c e .  The o f f i c e r  

was a d v i s e d  by t h e  d i s p a t c h e r  t h a t  t h e  occupan t s  of a  w h i t e  

P i n t o  had a f l a t  t i r e  and l e f t  t h e  r im a t  a  s t a t i o n  nea r  t h e  

i n t e r s t a t e  t o  go t h e  Western Union o f f i c e  t o  o b t a i n  money t o  



• pay f o r  a new t i r e  ( $ 1 0 ) .  The o f f i c e r  was t o l d  t o  be s u r e  

they  went t o  t h e  Western Union and s t a n d  by t o  s e e  t h a t  they  

r e t u r n e d  t o  t h e  s t a t i o n .  

While o b s e r v i n g  t h e  P i n t o  a t  t h e  Western Union, t h e  

O f f i c e r  was f u r t h e r  a d v i s e d  t h a t  t h e  t a g  on t h e  au tomobi le  

i n d i c a t e d  t h e  c a r  had been r e p o r t e d  s t o l e n .  

During a p e r i o d  when bo th  occupan t s  were  away from t h e  

v e h i c l e ,  t h e  o f f i c e r  approached it ,  looked i n s i d e  and obse rved  

t h e  b a r r e l  of a sho tgun  w i t h  a towel l a y i n g  o v e r  t h e  b u t t  p a r t  

of t h e  gun (S-22).  The o f f i c e r  acknowledged t h a t  a s  f a r  a s  

he was concerned a t  t h a t  p o i n t ,  it was an  o r d i n a r y  l a w f u l  

f i r e a r m  ( S-33) . 
O f f i c e r  Craddock acknowledged (S-16) t h a t  h e  d i d  n o t  know • who had been d r i v i n g  t h e  c a r  and t h a t  t h e  d r i v e r  had n o t  

v i o l a t e d  t r a f f i c  l aws ,  However, he p l a c e d  b o t h  t h e  Appe l l an t  

and  Sharon Cooper under  a r r e s t ,  d e t a i n e d  them f o r  s e v e r a l  days  

a t  t h e  j a i l  and had a n o t h e r  o f f i c e r  d r i v e  t h e  v e h i c l e  t o  t h e  

j a i l .  

Both Appe l l an t  and Sharon Cooper t o l d  t h e  o f f i c e r s  t h e y  

had purchased t h e  c a r  (S-20) and a p p a r e n t l y  based t h e r e o n ,  no 

fo rmal  c a r  t h e f  t c h a r g e s  were  f i l e d  a g a i n s t  e i t h e r  ( S - 4 5 )  . 



a The c a r  was s e a r c h e d  by O f f i c e r  Craddock on t h e  

i n s t r u c t i o n s  of Pol  i c e  Chief Edward Odom w h i l e  t h e  A p p e l l a n t  

and Sharon Cooper were i n c a r c e r a t e d  (S-52) and t h e  Chief had 

"no concern  t h a t  t h e  c a r  was go ing  anywhere". 

I t  was s e a r c h e d ,  a l t h o u g h  n o t  by a  "comple te  i n v e n t o r y  

s e a r c h "  ( IF52)  on a  F r iday  morning, w i t h o u t  a  s e a r c h  w a r r a n t  

a l t h o u g h  i n s o f a r  a s  t h e  Chief knew (S-53) , t h e  occupan t s  were  

i n  j a i l ,  t h e  r e s i d e n t  County Judge or  M a g i s t r a t e  was i n  h i s  

Chambers and he cou ld  have a p p l i e d  t o  him f o r  a  s e a r c h  w a r r a n t  

b e f o r e  s e a r c h i n g  t h e  c a r .  

I f  t h e  s e a r c h  i s  conducted w i t h o u t  a  s e a r c h  w a r r a n t ,  a s  

acknowledged, and t h e  Appe l l an t  had s t a n d i n g ,  i. e ,  a  

l e g i t i m a t e  e x p e c t a t i o n  of p r i v a c y  i n  t h e  v e h i c l e ,  t h e  s e a r c h  

• i s  per  se i l l e g a l  and t h e  S t a t e  has  t h e  burden of e s t a b l i s h i n g  

a n  e x c e p t i o n  t o  t h e  w a r r a n t  r equ i rement ,  -on - v  - - 
. . -, 105  S. C t .  409, 83 L. Ed. 2d 246 (1984) .  

The l e g i t i m a t e  e x p e c t a t i o n  of p r i v a c y  s t a n d a r d  was 

e s t a b l i s h e d  by t h e  Uni ted  S t a t e s  Supreme Cour t  i n  M a s  -v- 

m, 439 U. S. 1 2 8 ,  99 S. C t .  421, 5 8  L. Ed. 2d 387 

(1978) and expanded upon i n  W t e d  S t a t e s  -v- S a l v u c c i ,  448 

U.S. 83, 100 S. C t .  2547. The F l o r i d a  c a s e  most on p o i n t  

a p p e a r s  t o  be D e  Tta Paz =- S t a k ,  453 So.2d 445 ( F l a .  App. 

4 D i s t .  1984)  where t h e  Cour t  conc luded  t h a t  t h e  Defendant  who 



had been r e s i d i n g  i n  a  home f o r  two t o  t h r e e  months p r i o r  t o  

t h e  a r r e s t ,  had s t a n d i n g  t o  c h a l l e n g e  t h e  v a l i d i t y  of t h e  

w a r r a n t  a u t h o r i z i n g  t h e  s e a r c h  of t h a t  home. 

Unl ike  t h e  Defendant  i n  w, t h e  A p p e l l a n t  t e s t i f i e d  

on t h e  s t a n d i n g  i s s u e  t h a t  (S-37) he and Sharon Cooper w i t h  

whom he  was h i t c h - h i k i n g ,  purchased t h e  P i n t o  f o r  $300.00 from 

someone i n  Cameron, L o u i s i a n a  and had no r e a s o n  t o  b e l i e v e  t h e  

c a r  was s t o l e n .  Sharon Cooper conf i rmed t h a t  purchase  and 

s p e c i f i c a l l y  t o l d  O f f i c e r  Craddock t h a t  thev had purchased 

t h e  c a r  from somebody ($20) . Sharon Cooper f u r t h e r  t o l d  

Chief Odom t h a t  s h e  and A p p e l l a n t  were  m a r r i e d  ( S - 4 4 ) .  

I t  is t h e r e f  o r e  c l e a r  t h a t  A p p e l l a n t  has s t a n d i n g  t o  

c o n t e s t  t h e  s e a r c h  and t h a t  t h e  c i r c u m s t a n c e s  known t o  t h e  

Madison p o l i c e  o f f i c e r s  a t  t h e  t ime of t h e  s e a r c h  shou ld  have 

p u t  them on n o t i c e  of such  s t a n d i n g  and caused  them t o  seek a  

s e a r c h  w a r r a n t  b e f o r e  s e a r c h i n g  t h e  v e h i c l e .  

The on ly  a s s e r t e d  e x c e p t i o n  t o  t h e  w a r r a n t  r e q u i r e m e n t  is  

t h e  e x i g e n t  c i r c u m s t a n c e s  or  "au tomobi le"  e x c e p t i o n  

e s t a b l i s h e d  by t h e  U n i t e d  S t a t e s  Supreme C o u r t  i n  C a r r o l l  -v- 

U.SI, 267 U.S. 1 3 2 ,  45 S. C t .  280, 69 L. Ed. 543 (1923) .  

That  d o c t r i n e  has been most r e c e n t l y  i n t e r p r e t e d  by 

F l o r i d a  Cour t s  i n  W e e  - v - S t a b  , 457 So.2d 530 ( F l a .  App. 

2 D i s t .  1 9 8 4 ) ;  M a n 1  v St- . . - - , 448 So.2d 5 7 3  ( F l a .  App. 1 



D i s t .  1 9 8 4 ) ;  S t a t e  - v w  . . , 462 So.2d 69 ( F l a .  App. 1 

D i s t .  1 9 8 5 )  and S t a t e  - v - Be- , 1 2  FLW 1455  ( F l a .  5 D i s t .  

1 9 8 7 ) .  

Those c a s e s  a l l  he ld  au tomobi le  s e a r c h e s  i n v a l i d  because  

t h e  o f f i c e r s  d i d  n o t  o b t a i n  a w a r r a n t  and t h e  Bennett C o u r t ,  

c i t i n g  - - , 403 U. S. 443 ( 1 9 7 1 ) ,  h e l d  

t h a t  t h e  au tomobi le  e x c e p t i o n  t o  t h e  w a r r a n t  r equ i rement  d i d  

n o t  app ly  t o  a s i t u a t i o n  where t h e  s e a r c h i n g  o f f i c e r  i n t e n d e d  

i n  advance t o  a r r e s t  t h e  s u s p e c t ,  s e i z e  h i s  c a r  and s e a r c h  it. 

I n  t h i s  c a s e  O f f i c e r  Craddock was de te rmined  t o  s e i z e  and 

s e a r c h  t h e  c a r  even though he had no b a s i s  t o  s u s p e c t  

con t raband  t h e r e i n .  The occupan t s  were  i n c a r c e r a t e d  and 

immedia te ly  a r r e s t e d  a l t h o u g h  n o t  p rosecu ted .  

@ No e x i g e n t  c i r c u m s t a n c e s  have been e x h i b i t e d  and no o t h e r  

e x c e p t i o n s  t o  t h e  w a r r a n t  r e q u i r e m e n t s  have been demons t ra ted .  

There fo re ,  t h e  s e a r c h  and s e i z u r e  was per  s e  unreasonab le  and 

v i o l a t e d  t h e  A p p e l l a n t ' s  Four th  Amendment R igh t s .  



ISSUE IL 

WAS THE ASSISTANT STATE ATTORNEY G U I L T Y  
OF PROSECUTORIAL MISCONDUCT? 

The A s s i s t a n t  S t a t e  At to rney ,  Mr. P a t t e r s o n ,  was g u i l t y  

of misconduct  i n  cross-examining t h e  Defendant abou t  p r i o r  

a c t s  o r  c r imes  f o r  which he was n o t  c o n v i c t e d  and i n  

e l a b o r a t i n g  upon t h e  d e t a i l s  t h e r e o f  b o t h  i n  c r o s s - e x a m i n a t i o n  

and i n  c l o s i n g  argument.  

Nearly t h e  e n t i r e  c ross -examina t ion  of t h e  Defendant 

d e a l t  w i t h  t h e  p r i o r  bank robbery ,  h i s  subsequen t  e scape ,  

s t o l e n  b o a t s ,  c a r s ,  o u t d r i v e s ,  t r a i l e r s ,  and d e a l i n g s  i n  

mar i juana .  A p p e l l a n t  o b j e c t e d  t o  t h e  a d m i s s i b i l i t y  e i t h e r  

d u r i n g  c ross -examina t ion  or  a t  an  e a r l i e r  s t a g e  i n  t h e  

0 proceed ings .  A l e n g t h y  co l loquy  among t h e  Cour t  and counse l  

o c c u r r e d  a s  t o  t h e  p r o p r i e t y  of impeaching t h e  Defendant  by 

c ross -examina t ion  abou t  p r i o r  i l l e g a l  a c t s  which d i d  n o t  

r e s u l t  i n  a  c o n v i c t i o n  (T-645-656). The C o u r t ' s  r u l i n g  t h a t ,  

"I t h i n k  h e ' s  made h imse l f  a  w i t n e s s  f o r  a l l  purposes  and 

s u b j e c t s  h imsel f  t o  c ross -examina t ion  on h i s  p a s t , "  i s  

c o n t r a r y  t o  t h e  p r e v a i l i n g  c a s e  law. 

I n  a  v e r y  s i m i l a r  c a s e ,  t h i s  Cour t  i n  &en - v - S t a t e  I 

504 So.2d 396 ( F l a .  1 9 8 7 ) ,  r e v e r s e d  a murder c o n v i c t i o n  

because  of t h e  c ross -examina t ion  of t h e  Defendant  abou t  an  



• u n r e l a t e d  a t t e m p t e d  m u r d e r  i n  N o r t h  C a r o l i n a .  The  C o u r t  f o u n d  

t h a t  e r r o r  h a r m f u l  w i t h  r e l a t i o n  t o  t h e  s t a n d a r d s  o f  S t a t e  

- v  - D i G U o ,  491  So.2d 1129  ( F l a .  1 9 8 6 ) .  

An i n f o r m a t i v e  a n a l y s i s  o f  t h e  i s s u e  is  c o n t a i n e d  i n  

Dixon - v  - S t a t e  , 426 So.2d 1 2 5 8  ( F l a .  App. 2  D i s t .  1 9 8 3 )  

whe re  t h e  C o u r t  f i r s t  s e t  o u t  t h a t :  

The a d m i s s i o n  o f  e v i d e n c e  of  a n  a c c u s e d ' s  
p r i o r  a r r e s t s  i s  o r d i n a r i l y  deemed s o  
p r e j u d i c i a l  t h a t  i t  a u t o m a t i c a l l y  r e q u i r e s  
r e v e r s a l  of  h i s  c o n v i c t i o n .  F u l t o n  =y= 
Sta te ,  335 So.2d 280 ( F l a .  1 9 7 6 ) .  Here, 
t h e  C o u r t  p e r m i t t e d  t h i s  l i n e  of  i n q u i r y  
upon t h e  t h e o r y  t h a t  when t h e  d e f e n d a n t  
made t h e  s t a t e m e n t  q u o t e d  a b o v e  h e  p u t  
h i s  c h a r a c t e r  i n  i s s u e ,  and  as  a conse-  
q u e n c e ,  t h e  s t a t e  was p e r m i t t e d  t o  a s k  
a b o u t  p r i o r  arrests.  T h i s  was a misap-  
p l i c a t i o n  of  Rob-on - v - S t a t e  , 393 
So.2d 33 ( F l a .  1 D i s t .  1 9 8 1 ) ,  which  
h o l d s  t h a t  t h e  S t a t e  may c r o s s - e x a m i n e  
a d e f e n d a n t ' s  c h a r a c t e r  w i t n e s s  by a s k -  
i n g  w h e t h e r  h e  knew o f  a n  e x i s t i n g  f e l o n y  
c h a r g e  p e n d i n g  a g a i n s t  t h e  d e f e n d a n t .  
Such a q u e s t i o n  i s  p e r t i n e n t  b e c a u s e  t h e  
c h a r a c t e r  w i t n e s s ' s  l a c k  o f  knowledge of  
a p r i o r  a r res t  may a f f e c t  h i s  o p i n i o n  
c o n c e r n i n g  t h e  d e f e n d a n t ' s  r e p u t a t i o n .  
Greenfield -v- S t a b ,  336 So.2d 1 2 0 5  
( F l a .  4  D i s t .  1 9 7 6 ) .  The same r e a s o n -  
i n g  d o e s  n o t  a p p l y  t o  t h e  i n s t a n t  case 
b e c a u s e  t h e  d e f e n d a n t  o b v i o u s l y  knew 
a b o u t  h i s  p r i o r  arrests.  

The C o u r t  i n  J I i c ~ 1 s  -v- S t a t e ,  429 So.2d 338 ( F l a .  

App. 2  D i s t .  1 9 8 3 )  , summed up  t h e  B i x m  h o l d i n g  i n  a p p l y i n g  

i t  t o  t h e  f a c t s  o f  t h a t  case, t o - w i t :  



Even though t h e  d e f e n d a n t  had p u t  i n  
i s s u e  t h e  q u e s t i o n  of  h i s  r e p u t a t i o n  
f o r  v i o l e n c e ,  t h e  s t a t e  s h o u l d  have 
proved  h i s  r e p u t a t i o n  f o r  v i o l e n c e  
t h r o u g h  t e s t i m o n y  a b o u t  t h e  d e f e n d a n t '  s 
r e p u t a t i o n ,  n o t  by c r o s s - e x a m i n a t i o n  of  
t h e  d e f e n d a n t  c o n c e r n i n g  p r i o r  c r i m i n a l  
a c t s  of v i o l e n c e .  

Thus, w e  s e e  t h a t  t h e  p r o s e c u t o r  and judge  h e r e i n  f e l l  

i n t o  t h e  same t r a p  a s  t h e  D i x ~  C o u r t  i n  b e l i e v i n g  t h a t  t h e  

Defendan t  c o u l d  be c ross -examined  and t h e  S t a t e  c o u l d  comment 

upon p r i o r  c r i m i n a l  a c t i v i t i e s  when i n  f a c t  o n l y  o t h e r  

c h a r a c t e r  w i t n e s s e s  c o u l d  be s o  c o n f r o n t e d  t o  t e s t  t h e i r  

knowledge  of D e f e n d a n t '  s r e p u t a t i o n .  The A p p e l l a n t  p re sumab ly  

knew of t h o s e  i l l e g a l  a c t i v i t i e s  s o  i t  was n o t  p r o p e r  t o  

c o n f r o n t  him t h e r e w i t h .  

The p r o s e c u t o r  was f u r t h e r  g u i l t y  of commenting upon t h e  

f a i l u r e  of t h e  A p p e l l a n t  t o  o f f e r  e v i d e n c e  and  t o  c a l l  a  

w i t n e s s  c o n t r a r y  t o  t h e  a p p l i c a b l e  law i n  t h e  a r e a .  

Mr. P a t t e r s o n  commented i n  c l o s i n g  a rgument  w i t h  r e g a r d  

t o  t h e  rope  which  bound t h e  d e c e d e n t ' s  hands ,  "why d i d n ' t  t h e y  

p u t  i t  i n  e v i d e n c e ?  They c a n  p u t  t h e  rope  i n  ev idence . "  

(T-797).  

The comment was f i r s t  improper  because  i n  a n  o f f  t h e  

r e c o r d  d i s c u s s i o n  i n c l u d i n g  A p p e l l a n t '  s i n v e s t i g a t o r ,  J i m  

Duck, A p p e l l a n t  o f f e r e d  t o  i n t r o d u c e  t h e  rope  t h r o u g h  t h e  



i n v e s t i g a t o r ' s  t e s t imony  which would have i n c l u d e d  h i s  

t e s t imony  t h a t  t h e  rope was t i e d  i n  a  s l i p  knot ,  a  knot  t h a t  

would never  have been used by a n  e x p e r i e n c e d  b o a t  c a p t a i n  l i k e  

t h e  Appe l l an t .  The p r o s e c u t o r  r e f u s e d  t o  s t i p u l a t e  t o  i t s  

a d m i s s i b i l i t y  under t h o s e  c i r c u m s t a n c e s ,  e x p r e s s i n g  concern  

a b o u t  t h e  i n v e s t i g a t o r ' s  e x p e r t i s e  i n  t h a t  realm. I t  i s  

u n f o r t u n a t e  t h a t  many bench c o n f e r e n c e s  were  u n r e p o r t e d ,  b u t  

i t  i s  a p p a r e n t  from t h e  d i s c u s s i o n  w i t h  t h e  Cour t  (T-691) 

c o n c e r n i n g  r e a d i n g  Dr. Ogburn' s d e p o s i t i o n  i n t o  ev idence  t h a t  

such a  d i s c u s s i o n  had ensued.  I n  r esponse  t o  A p p e l l a n t ' s  

i n d i c a t i o n  t h a t  t h e  i n v e s t i g a t o r  would " p l a y  t h e  d o c t o r "  i n  

p r e s e n t i n g  t h e  d e p o s i t i o n  t e s t i m o n y ,  t h e  S t a t e  o b j e c t e d  on t h e  

b a s i s  t h a t  t h e  i n v e s t i g a t o r  might  t e s t i f y  l a t e r  and a t  t h e  

0 C o u r t ' s  s u g g e s t i o n ,  Mr. P a t t e r s o n 1  s s e c r e t a r y  r e a d  t h e  

r e s p o n s e s  of t h e  d o c t o r .  The p r o s e c u t o r  t h e r e f o r e  a c t e d  i n  

bad f a i t h  i n  s u g g e s t i n g  t o  t h e  j u r y  t h a t  t h e  A p p e l l a n t  cou ld  

have i n t r o d u c e d  t h e  rope i n t o  ev idence  when h i s  own a c t i o n s  

p r e v e n t e d  t h a t .  

Fur thermore ,  Mr. P a t t e r s o n  commented i n  h i s  c l o s i n g  

argument upon A p p e l l a n t ' s  f a i l u r e  t o  produce a  w i t n e s s  t o  

c o r r o b o r a t e  h i s  t e s t imony  t h a t  he, t h e  v i c t i m  and Sharon 

Cooper s topped  and drank beer  a t  t h e  Blue  Bayou Bar i n  Grand 

Bay, Alabama, en r o u t e  t o  Cres tv iew,  F l o r i d a  (T-801) . 



The p r o s e c u t o r  argued:  

H e  s a y s  they  s topped  by a  l i t t l e  bar  
on t h e i r  way t o  c a s u a l l y  come t o  
Cres tv iew.  Anybody else t e s t i f y  t o  
t h a t ?  The Blue Bayou Bar. 

A p p e l l a n t  immedia te ly  o b j e c t e d  t h a t  t h e r e  was no  e v i d e n c e  

he had a  w i t n e s s  a v a i l a b l e  t o  t e s t i f y  t o  t h a t .  The Court  

o v e r r u l e d  t h e  o b j e c t i o n ,  s a y i n g  " i t ' s  a rguab le" .  

A f t e r  t h e  c o n c l u s i o n  of c l o s i n g  arguments ,  Appe l l an t  

moved f o r  a  m i s t r i a l  upon t h a t  and o t h e r  bases .  The r e c o r d  

r e f l e c t s  (T-807) t h a t  Appe l l an t  had subpoenaed C h r i s  G u l f e r s  

( t h e  s p e l l i n g  of h i s  name i n  t h e  t r a n s c r i p t  is  i n c o r r e c t ) ,  t h e  

owner of t h e  Blue Bayou Bar i n  Grand Bay, Alabama, b u t  he 

f a i l e d  t o  appear  d u r i n g  t h e  g u i l t  phase of t h e  t r i a l .  

However, he appeared  f o r  t h e  p e n a l t y  phase  on t h e  l a s t  day of 

t h e  t r i a l  and gave  t e s t imony  con£ i rming  A p p e l l a n t ' s  t e s t imony .  

I n  t h a t  t e s t imony ,  Mr. G u l f e r s  con£ irmed c o u n s e l ' s  d i l i g e n c e  

i n  s t a y i n g  i n  c o n t a c t  (T-939-940), s t a t i n g  t h a t  he was s o  

v i s i t e d  on t h r e e  d i f f e r e n t  occas ions .  H e  a l s o  t e s t i f i e d  t h a t  

Tony's  lawyer  " c a l l e d  m e  and t o l d  m e  t o  come h e r e  t o  t e s t i f y "  

(T-925). 

C h r i s  G u l f e r s  had been f u r n i s h e d  i n  r e c i p r o c a l  d i s c o v e r y  

t o  t h e  S t a t e  a s  a  d e f e n s e  w i t n e s s ,  b u t ,  a s  he t e s t i f i e d ,  t h e  

S t a t e  At torney d i d  n o t  c o n t a c t  him, t a k e  h i s  d e p o s i t i o n  o r  i n  



• any way t r y  t o  f i n d  o u t  what h i s  t e s t imony  was going t o  be 

Mr. P a t t e r s o n  was aware, a s  p o i n t e d  o u t  t o  t h e  Cour t  

(T-807) t h a t  A p p e l l a n t  was making e v e r y  e f f o r t  t o  produce t h e  

w i t n e s s ,  b u t  was unab le  t o  p r o c u r e  h i s  p r e s e n c e  d u r i n g  t h e  

g u i l t  phase. 

Tha t  knowledge i s  documented (T-732) by t h e  Cour t1  s 

comment when A p p e l l a n t  o b j e c t e d  t o  t h e  S t a t e  be ing  a l lowed  t o  

re-open i t s  c a s e  t o  p r e s e n t  t h e  t e s t imony  of Dr. Ogburn i n  

r e b u t t a l ,  to-wi t :  

THE COURT: Wel l ,  I was p repared  today t o  
l e t  you reopen your c a s e  t o  p r e s e n t  a  
w i t n e s s .  Not i n  r e b u t t a l  b u t  i n  your  c a s e  
i n  c h i e f ,  a s  I unders tand  t h a t  was a  
purpose  f o r  c a l l i n g  your w i t n e s s  from 
Alabama, l e a v i n g  t h a t  open t o  have him 
h e r e  t h i s  morning. H e  w a s n ' t  going t o  be 
i n  r e b u t t a l ,  he was going t o  be i n  your  
c a s e  i n  c h i e f .  

MR STOKES: I though t  i t  was going t o  be 
i n  s u r r e b u t t a l ,  b u t  he1 s n o t  a v a i l a b l e  
s t i l l .  

The Cour t  was a d v i s e d  of t h e  c o r r e c t  law i n  t h e  a r e a ,  b u t  

f a i l e d  t o  f o l l o w  it. The c o r r e c t n e s s  of t h e  r e p r e s e n t a t i o n  of 

t h e  s t a t e  of t h e  law made t o  t h e  T r i a l  Cour t  i s  documented by 

t h e  f o l l o w i n g  c a s e s :  

A r a u i o  - v - S t a t e  , 452 So.2d 54 ( F l a .  App. 3  D i s t .  



The a p p l i c a b l e  c a s e  law is c l e a r .  An 
i n f e r e n c e  a d v e r s e  t o  t h e  d e f e n d a n t  f o r  
h i s  f a i l u r e  t o  c a l l  w i t n e s s e s  i s  n o t  
p e r m i t t e d  u n l e s s  " i t  i s  shown t h a t  t h e  
w i t n e s s e s  a r e  p e c u l i a r l y  w i t h i n  t h e  
d e f e n d a n t ' s  power t o  produce t h e  
t e s t imony  of t h e  w i t n e s s e s  would 
e l u c i d a t e  t h e  t r a n s a c t i o n ,  t h a t  is, 
t h a t  t h e  w i t n e s s e s  a r e  bo th  a v a i l a b l e  
and competent .  " Kindel.l -v- S t a t e ,  
413 So.2d 1283, 1288 ( F l a .  3d DCA 1 9 8 2 ) .  

B a y a r e  - v  - St- , 437 So.2d 198 ( F l a .  App. 3  D i s t .  

I n  t h e  i n s t a n t  c a s e ,  a s  i n  Kindell r 
t h e  s t a t e  n o t  only " t o t a l l y  f a i l e d  
t o  e s t a b l i s h  t h e  competency and a v a i l a -  
b i l i t y  of t h e  . . .. a l i b i  w i t n e s s  a s  
a p r e d i c a t e  t o  i t s  argument,  b u t  -- 
even more e g r e g i o u s l y  -- i t s e l f  
c r e a t e d ,  i n  o r d e r  t o  l a t e r  d e s t r o y ,  
t h e  a l i b i  de fense .  " 

When t h e  p r o p r i e t y  of p r o s e c u t o r i a l  
comments i s  r a i s e d  on a p p e a l ,  t h e  
key q u e s t i o n  i s  "whether or  n o t  [we] 
c a n  s e e  from t h e  r e c o r d  t h a t  t h e  
conduct  of t h e  p r o s e c u t i n g  a t t o r n e y  
d i d  n o t  p r e j u d i c e  t h e  accused ,  and 
u n l e s s  t h i s  c o n c l u s i o n  be reached ,  
t h e  judgment must be r e v e r s e d .  
n .  -v- S t a t e ,  428 So.2d 733 
( F l a .  1st DCA 1 9 8 3 ) ,  q u o t i n g  
Coleman-v- S t a t e ,  420 So.2d 354 
( F l a .  5 t h  DCA 1 9 8 2 ) .  

a t e ,  446 So.2d 719 ( F l a .  App. 4 D i s t .  

We r e v e r s e  based on ' - - 
St-, 429 So.2d 3 3 8 E d  %A 
1 9 8 3 ) .  I n  t h a t  c a s e ,  t h e  s t a t e  



commented i n  c l o s i n g  a rgumen t  on t h e  
f a i l u r e  of  t h e  d e f e n d a n t  t o  c a l l  
d e f e n d a n t '  s d a u g h t e r  a s  a  w i t n e s s .  
I t  had been  d e m o n s t r a t e d  d u r i n g  t h e  
t r i a l  t h a t  t h e  d e f e n d a n t ' s  d a u g h t e r  
was p r e s e n t  when t h e  a l l e g e d  crime 
o c c u r r e d  a n d  was a v a i l a b l e  t o  t e s t i f y .  
The Second D i s t r i c t  C o u r t  h e l d  t h a t  
i t  was c l e a r l y  improper  f o r  t h e  S t a t e  
t o  comment on t h e  d e f e n s e ' s  f a i l u r e  
t o  c a l l  w i t n e s s e s ,  c i t i n g  U k  -v- 
s t a t e ,  227 So.2d 40 ( F l a .  4 t h  DCA 
1 9 6 9 ) .  

w - R o d - e z  - v  - S t &  , 436 So.2d 269  ( F l a .  App. 3  

D i s t .  1 9 8 3 ) :  

Our r e v i e w  of  t h e  r e c o r d  r e v e a l s  t h a t  
" t h e  t r i a l  c o u r t  was s o  f r a u g h t  w i t h  
e r rors  t h a t  r e v e r s a l  c o u l d  be  bo t tomed  
on  a  m u l t i t u d e  of  them". K i r k  -v- 
State, 227 So.2d 40 ( F l a .  4 t h  DCA 1969)  . 
We b a s e  o u r  r e v e r s a l  p r i m a r i l y  upon t h e  
s t a t e ' s  comments on  a p p e l l a n t 1  s f a i l u r e  
t o  c a l l  w i t n e s s e s .  

S u r e l y  t h i s  c a s e  f a l l s  w i t h i n  t h a t  same r a t i o n a l e .  A 

case more f r a u g h t  w i t h  error  and  p r e j u d i c i a l  p r o s e c u t o r i a l  

m i s c o n d u c t  i s  h a r d l y  f a t h o m a b l e .  

O t h e r  examples  o f  p r o s e c u t o r  i a l  a b u s e  and  o v e r k i l l  a r e  

t h e  S t a t e ' s  comment on  t h e  A p p e l l a n t ' s  r i g h t  t o  r ema in  s i l e n t  

c o n c e r n i n g  h i s  f a i l u r e  t o  t e l l  c o u r t - a p p o i n t e d  p s y c h i a t r i s t  

D r .  Benjamin Ogburn a l l  t h e  d e t a i l s  o f  t h e  e v e n t s  s u r r o u n d i n g  

t h e  t r a n s a c t i o n  (T-803) . A p p e l l a n t  o b j e c t e d  t h e r e t o  a n d  l a t e r  

moved f o r  a  m i s t r i a l  (T-808-809) which  was d e n i e d  by t h e  

Cour t .  



Adding s a l t  t o  t h e  wounds of an a l r e a d y  b e a t e n ,  b a t t e r e d  

and b r u i s e d  r e c o r d  was t h e  improper t h r e a t  of a r r e s t  made 

d u r i n g  t h e  p e n a l t y  phase  by t h e  p r o s e c u t o r  t o  A p p e l l a n t ' s  

a u n t ,  J e a n  Hanley. 

The Cour t  was r e q u e s t e d  by t h e  S t a t e  t o  a d v i s e  M s .  Hanley 

of her Miranda warnings  p r i o r  t o  her c ross -examina t ion  which 

were  a d m i n i s t e r e d  by t h e  Court  o u t  of t h e  p r e s e n c e  of t h e  

j u r y .  Q u o t i n g  t h e  p r o s e c u t o r ,  t h e  Cour t  (T-864) a d v i s e d  h e r ,  

" H e  s a y s  t h e r e ' s  a  r e a l  p o s s i b i l i t y  t h a t  you may be a r r e s t e d  

and charged  w i t h  h a r b o r i n g  a  f u g i t i v e  from F e d e r a l  -- a 

F e d e r a l  f u g i t i v e " .  

Consequent ly ,  t h e  w i t n e s s ,  i n  r e g a r d  t o  a q u e s t i o n  a s  t o  

why s h e  d i d  n o t  want t o  d i s c l o s e  t h e  name and a d d r e s s  of t h e  

law f i r m  s h e  worked f o r  i n  Phoenix, Arizona,  t e s t i f i e d  b e f o r e  

t h e  j u r y ,  "Well, i f  I were  t o  be a r r e s t e d ,  I wouldn' t want t o  

be a r r e s t e d  a t  my work" (T-868). 

She l a t e r  invoked he r  F i f t h  Amendment p r i v i l e g e  n o t  t o  

t e s t i f y  and t h e  Cour t  and t h e  S t a t e  commented t h e r e o n  w i t h  t h e  

j u r y  p r e s e n t  (T-871) . 
A s  J u s t i c e  Drew s t a t e d  i n  Wt -v- St-, 194 ~ o . 2 d  

612 ( F l a .  1967) : 

Many a  winning touchdown has  been c a l l e d  
back and n u l l i f i e d  because  someone on t h e  
o f f e n s i v e  team v i o l a t e d  a  r u l e  by which 



t h e  game was t o  be played.  The tes t  i n  
such  c a s e  i s  n o t  whether  t h e  i n f r a c t i o n  
azjaully c o n t r i b u t e d  t o  t h e  s u c c e s s  of 
t h e  p lay  b u t  r a t h e r  whether  i t  mi-. 
Sure ly  where l i f e  i s  a t  s t a k e ,  t h e  p e n a l t y  
canno t  be less s e v e r e .  

I n  t h i s  c a s e ,  t h e  S t a t e  must be p e n a l i z e d  f o r  i t s  

o v e r z e a l o u s  p r o s e c u t i o n ;  i t s  offsides and 

remarks abou t  A p p e l l a n t ' s  p a s t ,  h i s  f a i l u r e  t o  produce 

e v i d e n c e  and w i t n e s s e s  and h i s  e x e r c i s e  of h i s  r i g h t  t o  remain 

s i l e n t ;  f o r  i t s  of t h e  wings  of A p p e l l a n t ' s  p e n a l t y  

phase  d e f e n s e  by i n t i m i d a t i n g  w i t n e s s ,  J e a n  Hanley, t h e n  

commenting upon her  i n v o c a t i o n  of her  F i f t h  Amendment r i g h t s ;  

f o r  b W q  A p p e l l a n t ' s  p r i o r  i l l e g a l  a c t s  a g a i n s t  him i n  

argument t o  t h e  j u r y  and i n d e e d  f o r  i n t e r f e r e n c e  w i t h  t h e  

e n t i r e  system of j u s t i c e  and A p p e l l a n t ' s  r i g h t  t o  a  f a i r  

t r i a l .  

The p e n a l t y  f o r  t h o s e  f l a g r a n t  i n f r a c t i o n s  of t h e  r u l e s  

i s  n o t  merely t h e  r e p l a y  of t h e  down a f t e r  a s sessment  of a  

f i v e  o r  f i f t e e n  y a r d  p e n a l t y ,  b u t  must be f o r f e i t u r e  of t h e  

e n t i r e  game w i t h  a  rematch reschedu led .  



D I D  THE TRIAL COURT ERR I N  DENYING 
APPELLANTt S  MOTION FOR NEW TRIAL 
AND I N  THE RULINGS ASSERTED AS A 
BASIS THEREFOR? 

The A p p e l l a n t  f i l e d  a Motion f o r  N e w  T r i a l  a s s e r t i n g  t h a t  

t h e  v e r d i c t  was c o n t r a r y  t o  t h e  law and t h e  w e i g h t  of t h e  

e v i d e n c e ,  a s s e r t e d  t h r e e  i n c i d e n c e s  of p r o s e c u t o r i a l  

misconduct  and e l e v e n  e r r o r s  made by t h e  Cour t  (T-104). 

A f t e r  a h e a r i n g  t h e r e o n ,  t h e  Cour t  e n t e r e d  a n  Order 

(T-106) denying t h e  Motion f o r  New T r i a l ,  c o n c e n t r a t i n g  

p r i m a r i l y  upon t h e  Williams r u l e  a s p e c t  t h e r e o f .  

The primary i s s u e s  r a i s e d  t h e r e i n  have been a d d r e s s e d  

above or  i n  t h e  I n i t i a l  B r i e f ,  b u t  s e v e r a l  remain which may be 

c o n s o l i d a t e d  f o r  purposes  of argument.  

The m a t t e r s  concern ing  t h e  v e r d i c t  b e i n g  c o n t r a r y  t o  t h e  

l aw and t h e  w e i g h t  of t h e  e v i d e n c e  and t h e  Motion f o r  Judgment 

of A c q u i t t a l  w i l l  be a d d r e s s e d  s i m u l t a n e o u s l y  s i n c e  they  a r e  

e s s e n t i a l l y  t h e  same. Likewise,  t h e  i s s u e  of t h e  

a d m i s s i b i l i t y  of t h e  v i c t i m ' s  f i n g e r p r i n t  c a r d  w i l l  be 

d i s c u s s e d  because  it c o l l a t e r a l l y  r e l a t e s  t o  t h e  b a s i s  f o r  t h e  

Motion f o r  Judgment of A c q u i t t a l .  



A t  t h e  c l o s e  of t h e  S t a t e ' s  c a s e ,  t h e  A p p e l l a n t  moved f o r  

a  Judgment of A c q u i t t a l  (T-567) a s  t o  a l l  t h r e e  c o u n t s  of t h e  

i n d i c t m e n t .  

The b a s i s  of t h e  mot ion  on t h e  F i r s t  Degree Murder c h a r g e  

was t h a t  t h e  S t a t e  had f a i l e d  t o  e s t a b l i s h  t h e  i d e n t i t y  of t h e  

a l l e g e d  v i c t i m ,  George Wilson. The on ly  means of 

i d e n t i f i c a t i o n  of  t h e  decomposed body was f i n g e r p r i n t  e v i d e n c e  

t a k e n  by t h e  F.B.I. l a b  i n  Washington from hands s e v e r e d  from 

t h e  body and forwarded f o r  a n a l y s i s .  Agent Massey of t h e  

F.B.I. compared t h e  p r i n t s  o b t a i n e d  from t h e  hands t o  a  

f i n g e r p r i n t  c a r d  of a  George Wilson which was a d m i t t e d  i n t o  

e v i d e n c e  over  Appe l l an t1  s o b j  e c t i o n .  Agent Massey 

acknowledged (T-550) t h a t  he made no d e t e r m i n a t i o n  t h a t  t h e  

p r i n t s  matched t h o s e  of a  p a r t i c u l a r  George Wilson. Assuming 

t h e r e  a r e  many George Wilsons  i n  t h e  Uni ted  S t a t e s ,  t h a t  was 

f a r  from a  p o s i t i v e  i d e n t i f i c a t i o n .  

The S t a t e  p r o f f e r e d  t h e  f i n g e r p r i n t  c a r d  f o r  ev idence  

th rough  t h e  t e s t imony  of G. R. Thompson who r e t i r e d  from t h e  

Pascagoula  P o l i c e  Department twenty-one and a  h a l f  y e a r s  

b e f o r e  t h e  t r i a l .  The f i n g e r p r i n t  was d a t e d  i n  1962 and 

a 1  though Mr. Thompson's s i g n a t u r e  appeared  t h e r e o n ,  i t  

c o n t a i n e d  no p i c t u r e ,  s o c i a l  s e c u r i t y  number or  o t h e r  

i d e n t i f i c a t i o n  of t h a t  George Wilson (T-374-377) . Mr. 



Thompson had no independent  memory of having f i n g e r p r i n t e d  an  

i n d i v i d u a l  named George Wilson. 

A p p e l l a n t  o b j e c t e d  t h a t  t h e r e  had been no proper  

p r e d i c a t e  l a i d  f o r  a d m i s s i o n  of t h e  e v i d e n c e ,  i . e ,  t h a t  it had 

n o t  been p r o p e r l y  a u t h e n t i c a t e d .  I t  was a l s o  i r r e l e v a n t  t o  

t h e  p roceed ings  s i n c e  i t  could  n o t  be s p e c i f i c a l l y  r e l a t e d  t o  

t h e  body. The C o u r t  a p p a r e n t l y  a d m i t t e d  i t  under t h e  b u s i n e s s  

r e c o r d s  e x c e p t i o n  t o  t h e  hea r say  r u l e ,  F l o r i d a  S t a t u t e  

90.803(6)  (T-387) , b u t  a s  A p p e l l a n t  p o i n t e d  o u t ,  i t  was n o t  

documented by t h e  t e s t i m o n y  of t h e  c u s t o d i a n  of  t h e  r e c o r d s  a s  

r e q u i r e d .  

The b a s i s  of A p p e l l a n t ' s  Motion f o r  Judgment of A c q u i t t a l  

on t h e  Kidnapping and Robbery c h a r g e s  were e s s e n t i a l l y  t h a t  

t h e  k idnapping would have o c c u r r e d  i n  M i s s i s s i p p i  w i t h  no 

a s p o r t a t i o n  i n  F l o r i d a  and t h a t  t h e r e  was no r e q u i s i t e  i n t e n t  

t o  commit robbery  s i n c e  t h e  a l l e g e d l y  s t o l e n  c a r  was soon run 

i n t o  a  r i v e r  and sunk. 

Appe l l an t  o b j e c t e d  t o  t h e  a d m i s s i b i l i t y  of p i c t u r e s  of 

t h e  body which was found i n  a  c r e e k  i n  a  decomposed s t a t e ,  

p u r s u a n t  t o  F l o r i d a  S t a t u t e  90.403. That  p r o v i s i o n  of t h e  

Evidence Code makes r e l e v a n t  ev idence  i n a d m i s s i b l e  when t h e  

p r o b a t i v e  v a l u e  i s  s u b s t a n t i a l l y  outweighed by danger of 

u n f a i r  p r e j u d i c e .  



The Cour t  acknowledged t h a t  " t h e y  look a  l i t t l e  gruesomen 

(T-355) , b u t  a d m i t t e d  them over A p p e l l a n t ' s  o b j e c t i o n .  

P r i o r  t o  c a l l i n g  t h e  A p p e l l a n t  a s  a  w i t n e s s ,  t h e  

t e s t i m o n y  of Dr. E l l e n  Gentner  of t h e  S a n t a  Rosa Mental H e a l t h  

Center  was p r o f f e r e d  f o r  t h e  purpose of e x p l a i n i n g  t h e  

A p p e l l a n t ' s  s e v e r e  memory problems (T-587-597). 

The Cour t  d e n i e d  A p p e l l a n t  t h e  o p p o r t u n i t y  t o  p r e s e n t  her  

t e s t imony  i n  t h e  g u i l t  phase,  b u t  i n d i c a t e d  t h a t  s h e  cou ld  

t e s t i f y  i n  t h e  p e n a l t y  phase (T-597). A s  s h e  i n d i c a t e d ,  s h e  

was u n a v a i l a b l e  f o r  t h e  p e n a l t y  phase on Fr iday  and t h e  j u r y  

had on ly  t h e  b e n e f i t  of her r e p o r t  w i t h o u t  e x p l a n a t i o n  t o  

c o n s i d e r  i n  t h a t  phase. 

T h i s  Cour t  i n  kawhorne v  S w  - - , 500 So.2d 519 ( F l a .  

1986) and r e c e n t l y  t h e  Second D i s t r i c t  i n  Williams -v- 

State, 1 2  FLW 1745 ( F l a .  2  D i s t .  1987) approved t h e  concep t  

of p r o s p e c t i v e  or a n t i c i p a t o r y  r e h a b i l i t a t i o n  of a  w i t n e s s  

concern ing  i n q u i r y  a s  t o  p r i o r  f e l o n y  c o n v i c t i o n s .  Tha t  i s  

p r e c i s e l y  what  c o u n s e l  s o u g h t  t o  do i n  t h i s  c a s e .  Due t o  p a s t  

e x p e r i e n c e  w i t h  A p p e l l a n t  and g i v e n  t h e  p s y c h o l o g i c a l  d a t a  

a v a i l a b l e ,  i t  was obvious  t h a t  t h e  A p p e l l a n t  would be unab le  

t o  remember some d e t a i l s  and t h a t  t h e  p r o s e c u t o r  would b e  a b l e  

t o  e f f e c t i v e l y  cross-examine him f o r  h i s  l a c k  of memory. 



J u s t  a s  t h i s  Cour t  i n  B e l l  -v- S t a t e ,  491 So.2d 537 

( F l a .  1986) approved a n t i c i p a t o r y  r e h a b i l i t a t i o n  by t h e  S t a t e  

" t o  t a k e  t h e  wind o u t  of t h e  s a i l s  of a  d e f e n s e  a t t a c k  on a  

w i t n e s s '  s c r e d i b i l i t y " ,  Appe l l an t  sough t  t o  a b r o g a t e  t h e  

S t a t e ' s  b i l l o w i n g  a b o u t  h i s  memory by a n t i c i p a t o r y  

r e h a b i l i t a t i o n  i n  t h e  form of D r .  G e n t n e r ' s  t e s t imony .  

On t h e  morning of j u r y  s e l e c t i o n ,  i n  a d d i t i o n  t o  t h e  

Williams Rule argument,  t h e  Cour t  heard  argument upon 

A p p e l l a n t ' s  Motion t o  Impanel S e p a r a t e  J u r i e s  and a  Motion t o  

Continue (T-124-144) . The Arkansas c a s e  r e l i e d  upon f o r  t h e  

former motion was r e v e r s e d  by t h e  U.S. Supreme Cour t  s o  t h a t  

p o i n t  merits no f u r t h e r  argument. The Motion t o  Continue was 

based on t h e  u n a v a i l a b i l i t y  of s e v e r a l  o u t - o f - s t a t e  w i t n e s s e s  

and t h e  p s y c h o l o g i s t ,  Dr. Gentner  t o g e t h e r  w i t h  t h e  

u n a v a i l a b i l i t y  of t h e  Cour t -appointed  i n v e s t i g a t o r  t o  a s s i s t  

i n  c o o r d i n a t i n g  t h e i r  appearance  a t  t r i a l .  

I n  a d d i t i o n  t o  t h e  u n a v a i l a b i l i t y  of Dr. Gentner f o r  t h e  

p e n a l t y  phase,  t h e  d e n i a l  of t h e  Motion t o  Continue most 

s e v e r e l y  p r e j u d i c e d  t h e  Appe l l an t  by denying him t h e  

o p p o r t u n i t y  t o  p r e s e n t  t h e  t e s t imony  of J a c k  Lowell .  Mr. 

Lowell was a n  inmate  i n  Oklahoma who would have  t e s t i f i e d  t h a t  

Mark H a r t  gave s i m i l a r  t e s t imony  a t  h i s  murder t r i a l  i n  

Oklahoma where in  he was a c q u i t t e d .  He would have t e s t i f i e d  



t h a t  Mark H a r t  l i e d  a t  h i s  t r i a l  c o n c e r n i n g  s t a t e m e n t s  he 

supposedly  made t o  him w h i l e  i n c a r c e r a t e d  and t h a t  Mark H a r t  

was a  p a i d  F.B.I. in fo rmant  who f a b r i c a t e d  such  t e s t imony  f o r  

f e e s  and f a v o r a b l e  t r e a t m e n t .  

A p p e l l a n t ' s  i n v e s t i g a t o r  had t a l k e d  t o  Jack Lowell by 

t e l e p h o n e ,  b u t  because  of a f e e  d i s p u t e  and a t i m e  problem, 

Appe l l an t  was unab le  t o  m a k e  t h e  n e c e s s a r y  a r rangements  w i t h  

t h e  Oklahoma a u t h o r i t i e s  t o  have him p r e s e n t  a t  t h e  t r i a l .  



The s ta tement  contained i n  t h e  CONCLUSIOB t o  

Appel lan t ' s  I n i t i a l  Brief i n d i c a t i n g  t h a t  i s s u e s  o ther  than 

t h e  Richardson and Williams r u l e  were " w i t h o u t  f o u n d a t i o n "  

were i n  e r r o r .  

Additional research  r evea l s  t h a t  t h e  argument concerning 

p r o s e c u t o r i a l  misconduct i s  of equal s t r e n g t h  w i t h  t h e  

Pichardson and Williams r u l e  p o s i t i o n s  and t h a t  r eve r sa l  

is a l s o  requi red  because the  Court denied Appellant  t h e  

opportuni ty  t o  present  Dr. Gen tne r l s  testimony about h i s  

memory problems i n  a n t i c i p a t o r y  r e h a b i l i t a t i o n .  

The T r i a l  Court should have granted t h e  Motion f o r  New 

T r i a l  upon many of t h e  grounds s e t  ou t  t h e r e i n  and i t s  f a i l u r e  

t o  do s o  r e q u i r e s  t h i s  Court t o  reverse  and remand f o r  a  new 

t r i a l .  /1 
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