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The petitioners were the defendants in the trial court 

and the appellees in the Fifth District Court of Appeal and 

respondent was the plaintiff in the trial court and the 

appellant in the Fifth District Court of Appeal. 

In this brief, the parties will be referred to as the 

"pet it ioners/appellees/defendants" and nrespondent/appel- 

lant/plaintiff." 

The following symbol will be used: 

IIAW Append ix 



OF THECASE BM) FA= 

The f a c t s  a s  found by t h e  F i f t h  D i s t r i c t  Cour t  of Appeal 

a r e  a s  f o l l o w s :  

I n  August ,  1981, J a y  P h l i e g e r  was k i l l e d  a s  a  r e s u l t  of  

an  a l l e g e d l y  d e f e c t i v e  roof  d e s i g n  i n  h i s  Nissan  t r u c k .  I n  

J u n e ,  1 9 8 3 ,  l e s s  t h a n  two y e a r s  l a t e r ,  h i s  widow f i l e d  a  

wrongful  d e a t h  a c t i o n  a g a i n s t  N i s s a n .  I n  i t s  m o t i o n  f o r  

summary judgment, Nissan  p o i n t e d  o u t  t h a t  t h e  t r u c k  had been 

o r i g i n a l l y  purchased on February  13 ,  1970, and t h a t  under  t h e  

p r o d u c t  l i a b i l i t y  s t a t u t e  o f  r e p o s e ,  which  has  a  12-year 

a b s o l u t e  l i m i t  of l i a b i l i t y ,  i t s  exposure  t o  l i a b i l i t y  ended 

on February  1 3 ,  1982. Nissan argued t h a t  because  on June  3 ,  

1983, when Mrs. P h l i e g e r  f i l e d  h e r  wrongful  d e a t h  a c t i o n ,  a  

p r o d u c t s  l i a b i l i t y  a c t i o n  b y  h e r  husband  would have been 

b a r r e d ,  t h e  wrongful  d e a t h  a c t i o n  was l ikewise b a r r e d .  The 

t r i a l  c o u r t  ag reed  and e n t e r e d  summary judgment i n  f a v o r  of 

Nissan.  

The F i f t h  D i s t r i c t  Cour t  of  Appeal r e v e r s e d  t h e  t r i a l  

c o u r t  and h e l d  t h a t  t h e  a c t i o n ,  a l t h o u g h  a d m i t t e d l y  based on 

n e g l i g e n c e ,  s t r i c t  l i a b i l i t y ,  and b r e a c h  of w a r r a n t y ,  was a  

wrongful  d e a t h  a c t i o n  p u r s u a n t  t o  s e c t i o n  768 .19 ,  F l o r i d a  

S t a t u t e s ,  and  t h a t ,  t h e r e f o r e ,  s e c t i o n  9 5 . 0 3 1 ( 2 )  d i d  n o t  

a p p l y ,  b u t ,  r a t h e r ,  t h e  two-year s t a t u t e  of l i m i t a t i o n s  f o r  

wrongful  d e a t h  a c t i o n s  a s  found i n  s e c t i o n  95.11(4)  ( d )  a p p l i e d .  

Nissan  t i m e l y  f i l e d  its Not ice  t o  Invoke t h e  D i s c r e t i o n a r y  

J u r i s d i c t i o n  of t h i s  Honorable Cour t .  



A s  is made c l e a r  by t h e  compla in t  f i l e d  i n  t h e  i n s t a n t  

c a s e  (App. A ) ,  t h e  r e s p o n d e n t  f i l e d  a  p r o d u c t s  l i a b i l i t y  

c a u s e  of a c t i o n  based on a  s u r v i v o r s  r i g h t  of  a c t i o n  g i v e n  

them by v i r t u e  of  s e c t i o n  768.19, F l o r i d a  S t a t u t e s .  Although 

t h e  responden t  may have had a  " r i g h t  of a c t i o n "  by v i r t u e  of  

s e c t i o n  768 .19 ,  F l o r i d a ' s  Wrongful Death A c t ,  t h e y  had no 

" c a u s e  o f  a c t i o n 1 '  b y  v i r t u e  o f  s e c t i o n  9 5 . 0 3 1 ( 2 )  s i n c e  

a  p r o d u c t s  l i a b i l i t y  c a u s e  of  a c t i o n  is d e f i n e d  i n  t e r m s  of  

twe lve  (12)  y e a r s .  S e c t i o n  95.031(2)  d e c l a r e s  t h a t  a  p r o d u c t s  

l i a b i l i t y  c a u s e  of  a c t i o n  must be b rough t  w i t h i n  twe lve  (12)  

y e a r s  a f t e r  d e l i v e r y  of  t h e  completed p r o d u c t  t o  i ts  o r i g i n a l  

p u r c h a s e r .  A t  t h e  end of  twe lve  (12)  y e a r s ,  a  manufac tu re r  

is  e f f e c t i v e l y  c l e a r e d  o f  a n y  a l l e g e d  wrongdoing. Colony 

B i l l  C o n d o .  I A s s n .  v .  C o l o n v  C o . ,  3 2 0  N.E.2d 2 7 3  

(N.C.  App. 1 9 8 4 ) .  

The F i f t h  D i s t r i c t  Cour t  of A p p e a l ' s  o p i n i o n  has  con£ used 

a  " r i g h t  of  a c t i o n "  w i t h  a  ' 'cause of  a c t i o n . "  I n  o r d e r  f o r  

t h e  responden t  t o  m a i n t a i n  a  c a u s e  of  a c t i o n ,  t h e y  m u s t  prove  

t h e  e l e m e n t s  of  a  p r o d u c t s  l i a b i l i t y  c a u s e  of  a c t i o n ,  i .e . ,  

n e g l i g e n c e ,  b r e a c h  of  war ran ty ,  and s t r i c t  l i a b i l i t y .  These  

c a u s e s  of a c t i o n  were n o n - e x i s t e n t  i n  J u n e  of 1983.  T h e r e  

a r e  no independent  and d i s t i n c t  e l ements  t o  be proved under 

t h e  Wrongful Death  A c t  a s  t h e  Wrongful Death  A c t  s imply  g i v e s  

3  



s u r v i v o r s  a  r i g h t  of  a c t i o n  which t h e y  d i d  n o t  have a t  common 

law. 

k e r  v. C i t v  of  J a c k s o n v i l l e ,  82 So.2d 131  ( F l a .  1 9 5 5 ) ,  

r e l i e d  on  b y  t h e  F i f t h  D i s t r i c t ,  d e a l s  w i t h  s t a t u t e s  o f  

l i m i t a t i o n s  and  is  s i m p l y  n o t  a p p l i c a b l e  t o  t h e  i n s t a n t  

o p i n i o n .  S e c t i o n  95.031(2)  is n o t  a  s t a t u t e  of l i m i t a t i o n s  

b u t  a  h y b r i d  o f  a  s t a t u t e  o f  l i m i t a t i o n s ,  i . e . ,  it is a  

s t a t u t e  of  l i m i t a t i o n s  up u n t i l  twe lve  (12)  y e a r s  from d a t e  

o f  d e l i v e r y  t o  t h e  o r i g i n a l  p u r c h a s e r ,  b u t  a  s t a t u t e  o f  

r epose  a t  t h e  end of t w e l v e  ( 1 2 )  y e a r s .  A s  a  s t a t u t e  o f  

r e p o s e ,  r a t h e r  t h a n  be ing  d i r e c t e d  a t  t h e  remedy, it e x t i n -  

g u i s h e s  t h e  r i g h t  of a c t i o n  i t s e l f  because  it sets a  f i x e d  

l i m i t  a f t e r  t h e  t i m e  t h e  p roduc t  is  manufactured  beyond which 

t h e  manufacturer  would n o t  be  l i a b l e  t h e r e b y  a c q u i r i n g  i t s  

s u b s t a n t i v e  q u a l i t y .  The f u n c t i o n  of t h e  s t a t u t e  is t h u s  t o  

d e f i n e  s u b s t a n t i v e  r i g h t s  t h a n  t o  a l t e r  o r  modify a  remedy. 

The i n s t a n t  o p i n i o n  i s  i n  c o n f l i c t  w i t h  d e c i s i o n s  of 

t h i s  H o n o r a b l e  C o u r t  a s  t h e  o p i n i o n  h a s  g i v e n  s u r v i v o r s  

g r e a t e r  r i g h t s  t h a n  a  decedent  would have had he s u r v i v e d .  

The o p i n i o n  h a s  f u r t h e r  g i v e n  s u r v i v o r s  a  s e p a r a t e  a n d  

i n d e p e n d e n t  c a u s e  o f  a c t i o n  s i n c e  t h e  d e c e d e n t ' s  c a u s e  of  

a c t i o n  had e x p i r e d  on February  13 ,  1982. 



THIS HONORABLE COURT HAS JURISDICTION TO 
REVIEW THE DECISION OF THE FIFTH DISTRICT COURT OF 
APPEAL SINCE THE DECISION EXPRESSLY AND DIRECTLY 
CONFLICTS WITH OPINIONS OF THE FLORIDA SUPREME COURT. 

The pr imary  purpose  of  F l o r i d a  Rule o f  A p p e l l a t e  P rocedure  

9 .030 ( a )  ( 2 )  ( A )  ( i v )  i s  t o  a v o i d  c o n f u s i o n  and  t o  m a i n t a i n  

u n i f o r m i t y  i n  t h e  c a s e  l a w  o f  a  s t a t e  and  t o  a v o i d  a n y  

u n c e r t a i n t y  t h a t  might d e r i v e  from s i t u a t i o n s  where c o n f l i c t i n g  

d e c i s i o n s  d e v e l o p  i n  t h e  d i s t r i c t  c o u r t s  o f  a p p e a l .  T& 

y. J , a k e ,  1 0 3  So.2d 639 ( F l a .  1 9 5 8 ) ,  o v e r r u l e d  on o t h e r  

g r o u n d s ,  F o l e v  v .  W e a v e r  D r u g s ,  I n c . ,  1 7 7  S o . 2 d  2 2 1  

( F l a .  1965) .  A review o f  t h e  o p i n i o n  rendered  by t h e  F i f t h  

D i s t r i c t  Cour t  o f  Appeal i n  t h i s  c a s e  shows on i ts  f a c e  t h e r e  

does  e x i s t  a  d i r e c t  c o n f l i c t  between its d e c i s i o n  and d e c i s i o n s  

o f  t h i s  c o u r t .  The p e t i t i o n e r s  s u b m i t  t h a t  t h e  d i s t r i c t  

c o u r t ' s  o p i n i o n  is i n  d i r e c t  c o n f l i c t  w i t h  U l u m  v.  C i n c i n  - 

, I n c . ,  476 So.2d 657 ( F l a .  1 9 8 5 ) ,  Ash v. S t e l l a ,  457 

So.2d 1 3 7 7  ( F l a .  1 9 8 4 ) ,  and  Y a r i e t v  C h i l d r e n ' s  H o s p i t a l  

Y. Perk-, 445 So.2d 1010 ( F l a .  1983) .  

S e c t  i o n  9 5 . 0 3 1  ( 2 ) ,  F l o r i d a  S t a t u t e s ,  d e c l a r e s  t h a t  

a c t i o n s  f o r  p r o d u c t s  l i a b i l i t y  under  s e c t i o n  95 .11(3)  must be  

begun w i t h i n  twe lve  y e a r s  a f t e r  t h e  d a t e  o f  d e l i v e r y  o f  t h e  

completed p roduc t  t o  its o r i g i n a l  p u r c h a s e r .  S e c t  ion  95.11 ( 3 )  

is t h e  s t a t u t o r y  a u t h o r i t y  f o r  a  p r o d u c t s  l i a b i l i t y  c a u s e  of  



a c t i o n .  I n  d e f i n i n g  a  p r o d u c t s  l i a b i l i t y  c a u s e  of  a c t i o n ,  

t h e r e f o r e ,  t h e  F l o r i d a  l e g i s l a t u r e  has  chosen t o  d e f i n e  t h e  

c a u s e  of  a c t i o n  i n  te rms of  twe lve  y e a r s ,  i .e . ,  i f  t h e  c a u s e  

of a c t i o n  is n o t  b rough t  w i t h i n  twe lve  y e a r s ,  t h e r e  s imply  is 
. . no p r o d u c t s  l i a b i l i t y  c a u s e  o f  a c t i o n .  I n  U u m  v. C l n c l n  - 

n a t i .  I n c . ,  m, 476 So.2d a t  659, t h i s  c o u r t  h e l d  t h a t  t h e  

l e g i s l a t u r e ,  i n  e n a c t i n g  t h e  s t a t u t e  of  r e p o s e ,  r e a s o n a b l y  

d e c i d e d  t h a t  p e r p e t u a l  l i a b i l i t y  p l a c e s  an  undue b u r d e n  on 

m a n u f a c t u r e r s ,  and it d e c i d e d  t h a t  twe lve  y e a r s  from t h e  d a t e  

of  s a l e  is a  r e a s o n a b l e  t i m e  f o r  exposure  t o  l i a b i l i t y  f o r  

manufac tu re r s  o f  a  p r o d u c t .  The i n s t a n t  o p i n i o n ,  t h e r e f o r e ,  

is  i n  d i r e c t  c o n f l i c t  w i t h  Pullurn a s  t h e  F i f t h  D i s t r i c t  Cour t  

o f  Appeal has  extended a  m a n u f a c t u r e r ' s  exposure  t o  l i a b i l i t y  

f o r  an  a d d i t i o n a l  two y e a r s  i f  t h e  a c t i o n  is one f o r  wrongful  

d e a t h .  

The p e t i t i o n e r s  submit  t h a t  t h e  i n s t a n t  o p i n i o n  is a l s o  

i n  c o n f l i c t  w i t h  pul lurn  i n  t h a t  t h i s  Honorable Cour t  h e l d  

t h a t  t h e  s t a t u t e  of  r epose  was n o t  a  d e n i a l  o f  e q u a l  p r o t e c -  

t i o n .  The i n s t a n t  o p i n i o n  h o l d s  t h a t  i n j u r e d  p a r t i e s  f a l l  

w i t h i n  t h e  twelve-year  s t a t u t e  o f  r e p o s e ,  b u t  t h e i r  s u r v i v o r s  

do n o t ,  which t h e  p e t i t i o n e r s  submit  r e n d e r s  t h e  s t a t u t e  of  

r e p o s e  a  d e n i a l  o f  e q u a l  p r o t e c t i o n ,  which t h i s  Honorable 

Cour t  s p e c i f i c a l l y  r u l e d  i n  Pullurn t h a t  it is n o t .  

The i n s t a n t  o p i n i o n  h a s  a l s o  g i v e n  s u r v i v o r s  g r e a t e r  



r i g h t s  t h a n  i n j u r e d  p a r t i e s  i n  r e d e f i n i n g  a  p r o d u c t s  l i a b i l i t y  

c a u s e  of  a c t i o n  i f  t h e  i n j u r e d  p a r t y  d i e s .  Such a l s o  r e n d e r s  

i e t v  C h i l d r e n ' s  t h e  o p i n i o n  t o  be  i n  d i r e c t  c o n f l i c t  w i t h  Yar 

H o s ~ i t a l  v. P e r k i m ,  a ,  4 4 5  So.2d a t  1012, wherein t h i s  

H o n o r a b l e  C o u r t  h e l d  t h a t  i t  i s  c l e a r  t h a t  t h e  paramount 

purpose  of t h e  F l o r i d a  Wrongful D e a t h  A c t  is t o  p r e v e n t  a  

t o r t f  e a s o r  f r o m  e v a d i n g  l i a b i l i t y  f o r  h i s  misconduct when 

such  misconduct  r e s u l t s  i n  d e a t h :  

The law of a  p e r s o n ' s  r i g h t  t o  s u e  f o r  p e r s o n a l  
i n j u r i e s  t e r m i n a t e d  w i t h  h i s  d e a t h .  T h i s  c r e a t e d  
t h e  anamoly t h a t  a  t o r t f e a s o r  who would normal ly  be 
l i a b l e  f o r  damages caused by t o r t i o u s  conduct  would 
n o t  be  l i a b l e  i n  s i t u a t i o n s  where t h e  damages were 
s o  s e v e r e  a s  t o  r e s u l t  i n  d e a t h .  T h i s  paradox was 
remedied by c r e a t i n g  an  independent  c a u s e  of  a c t i o n  
f o r  t h e  d e c e d e n t ' s  s u r v i v o r s .  

The F i f t h  D i s t r i c t  C o u r t  Appeal 's o p i n i o n  d i r e c t  

c o n f l i c t  wi th  p e r k i n s ,  a s  i n  t h e  i n s t a n t  o p i n i o n ,  t h e  c o n v e r s e  

is t r u e .  The p e t i t i o n e r s  would n o t  be l i a b l e  t o  J a y  P h l i e g e r  

had he l i v e d  and he  had f i l e d  t h e  i n s t a n t  l a w s u i t  on t h e  d a t e  

t h a t  h i s  s u r v i v o r s  d i d  s i n c e  no c a u s e  of a c t i o n  e x i s t e d  a s  

twe lve  y e a r s  had l a p s e d .  But ,  however, s i n c e  J a y  P h l i e g e r  

d i e d ,  t h e  p e t i t i o n e r s  a r e  a l l e g e d l y  l i a b l e  f o r  a n  e x t r a  two 

y e a r s .  

The i n s t a n t  o p i n i o n  h a s  r e n d e r e d  t h e  W r o n g f u l  Death  

A c t  s u b s t a n t i v e  i n  n a t u r e  by r e d e f i n i n g  a  p r o d u c t s  l i a b i l i t y  

c a u s e  of a c t i o n .  The Wrongful Death A c t ,  however, is remedia l  

and shou ld  be  c o n s t r u e d  t o  f u l f i l l  i ts  remedia l  f u n c t i o n .  I t  
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was des igned  t o  f i l l  a  vo id  i n  t h e  common law, n o t  t o  a g g r e g a t e  

w i t h  a l l  t h e  o t h e r  c a u s e s  of a c t i o n  a l r e a d y  e x i s t i n g  u n d e r  

t h e  common law. Perk-, s u p r a ,  445 So.2d a t  1013 ( ~ h r l i c h ,  

J. c o n c u r r i n g )  . 
S i n c e  t h e  i n s t a n t  o p i n i o n  has  made t h e  Wrongful Death  

Act s u b s t a n t i v e  i n  n a t u r e ,  it is i n  f u r t h e r  c o n f l i c t  w i t h  

A - e ,  $-a, 457 So.2d a t  1377 by making t h e  Wrongful 

D e a t h  A c t  a  s e p a r a t e  and independent  c a u s e  of  a c t i o n .  The 

p e t i t i o n e r s  submit  t h a t  t h e  Wrongful Death Act g i v e s  s u r v i v o r s  

a  r i g h t  of a c t i o n  which is d i f f e r e n t  from a  d e c e d e n t ' s  c a u s e  

of  a c t i o n .  The p e t i t i o n e r s  f u r t h e r  submit  t h a t  a p p l y i n g  t h e  

w r o n g f u l  d e a t h  s t a t u t e  o f  l i m i t a t i o n s  of two y e a r s  is an 

i m p o s s i b i l i t y  s i n c e  t h e r e  s imply  was no c a u s e  o f  a c t i o n  i n  

June ,  1983, when t h e  wrongful  d e a t h  a c t i o n  was f i l e d ,  s i n c e  

t h e  s t a t u t e  of  r e p o s e ,  r a t h e r  t h a n  b e i n g  d i r e c t e d  a t  t h e  

remedy, e x t i n g u i s h e d  t h e  r i g h t  of  a c t i o n  i t s e l f  on February  13 ,  

1982. The i n s t a n t  o p i n i o n  h a s  g i v e n  s u r v i v o r s  a n  a d d i t i o n a l  

two y e a r s  t o  f i l e  on a  n o n - e x i s t e n t  c l a i m .  The i n s t a n t  

o p i n i o n  is ,  t h e r e f o r e ,  i n  d i r e c t  c o n f l i c t  w i t h  Ash v. S t e l l a ,  

gur ) ra ,  a s  A s h  h e l d  t h a t  a  w r o n g f u l  d e a t h  a c t i o n  is n o t  a  

s e p a r a t e  and independent  c a u s e  o f  a c t i o n .  



CONCLUSIOlJ 

Based on the foregoing argument and authorities cited 

therein, the petitioners respectfully request this Honorable 

Court exercise its discretionary jurisdiction and accept for 

review the Fifth District Court of Appeal's opinion rendered 

in the instant case. 
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