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ARG UMENT 

The e s s e n c e  of t h e  A p p e l l e e ' s  argument i s  t h a t  a  

p u r p o r t e d  " o v e r r i d i n g "  i n t e r e s t  i n  " f r e e  c o m p e t i t i o n "  which 

t h e  Appe l l ee  c l a i m s  i s  embodied i n  f e d e r a l  p a t e n t  law* com- 

p l e t e l y  d i s p l a c e s  t h e  s t a t e s '  power t o  r e g u l a t e  p r e d a t o r y  

forms of  c o m p e t i t i o n  w i t h  r e s p e c t  t o  unpa ten ted  a r t i c l e s .  

Under t h i s  r e a s o n i n g ,  f e d e r a l  p a t e n t  law l e a v e s  no room f o r  

t h e  s t a t e s  t o  r e q u i r e  even a  minimal l e v e l  of commercial 

e t h i c s  i n  t h e  d u p l i c a t i o n  of unpa ten ted  a r t i c l e s ,  and un- 

s c r u p u l o u s  c o m p e t i t o r s  a r e  f r e e  t o  p r o c u r e  a  s i n g l e  such 

a r t i c l e  and use  it i n  a  d i r e c t  molding p r o c e s s  t o  f l o o d  t h e  

marke t  w i t h  knockoffs  a t  l i t t l e  o r  no c o s t .  According t o  

t h e  Appe l l ee ,  t h e  S t a t e  of  F l o r i d a  v i o l a t e d  t h e  C o n s t i t u t i o n  

when it e n a c t e d  l e g i s l a t i o n  s e e k i n g  t o  a f f o r d  l i m i t e d  pro- 

t e c t i o n  from such d e p r e d a t i o n s  t o  an  i m p o r t a n t  i n d u s t r y  of  

t h e  s t a t e .  

* The c e n t r a l  theme of t h e  A p p e l l e e ' s  b r i e f  i s  t h a t  promotion 
of  f r e e  c o m p e t i t i o n  -- which t o  t h e  Appe l l ee  a p p a r e n t l y  means 
c o m p e t i t i o n  u n c o n s t r a i n e d  by e t h i c a l  o r  moral c o n s i d e r  a t i o n s  -- 
i s  t h e  p r i n c i p a l  o b j e c t i v e  of p a t e n t  law. T h i s  c o n t e n t i o n  is  
a t  odds  wi th  t h e  c a s e  law and t h e  language of  t h e  p a t e n t  
s t a t u t e .  The promotion of  c o m p e t i t i o n  i s  a t  b e s t  a  c o l l a t e r a l  
o b j e c t i v e  of p a t e n t  law; t h e  pr imary  g o a l  of t h a t  law is  t o  
f o s t e r  c r e a t i v i t y  and i n v e n t i o n  by g r a n t i n g  l i m i t e d  monopolis- 
t i c  r i g h t s  t o  i n v e n t o r s ,  See  Graham v. John Deere Co., 383 
U.S, 1, 9  (1966)  ("The pat=  monopoly was n o t  des igned  t o  
s e c u r e  t o  t h e  i n v e n t o r  h i s  n a t u r a l  r i g h t  i n  h i s  d i s c o v e r i e s ,  
R a t h e r ,  i t  was a  reward ,  a n  inducement ,  t o  b r i n g  f o r t h  new 
knowledge,") ;  R o b e r t s  v, S e a r s  Roebuck 6 Co,, 723 F,2d 1324, 
1345 ( 7 t h  C i r ,  1983)  ( e n  banc)  ( P o s n e r ,  J , ,  c o n c u r r i n g  and 
d i s s e n t i n g ) ( " T h e  purpose  of  a l l o w i n g  p e o p l e  t o  o b t a i n  p a t e n t s  
i s  s t r i c t l y  u t i l i t a r i a n  -- t o  c r e a t e  i n c e n t i v e s  t o  i n v e n t  
u s e f u l  t h i n g s , " ) ,  



T h i s  argument i s  flawed, A s  recognized by the United 

S t a t e s  Court of Appeals f o r  the Federal C i r c u i t  i n  I n t e r p a r t  

Corp, v, I t a l i a ,  777 F,2d 678 (Fed, C i r ,  1985) ,  t h e r e  is no 

c o n f l i c t  between s t a t e  s t a t u t e s  such a s  the Flor ida  law a t  

i s sue  and fede ra l  pa ten t  law because those enactments have 

e n t i r e l y  d i f f e r e n t  o b j e c t i v e s  and serve d i f f e r i n g  i n t e r e s t s ,  

The Appel lee 's  suggestion t h a t  t h i s  Court should give no 

weight t o  the  I n t e r p a r t  dec is ion  because of the  Federal Cir- 

c u i t ' s  a l l eged ly  "flawed ana lys i s "  of pa ten t  law, Answer Brief 

of Appellee a t  21 ,  m u s t  be r e j e c t e d ,  I t  i s  the  Appellee t h a t  

has misperceived the funct ion  of f ede ra l  pa ten t  law and the 

e f f e c t  of t h a t  law on the  s t a t e s 1  power t o  r e s t r a i n  uncon- 

sc ionable  methods of competit ion,  

The Supreme Cour t ' s  dec i s ion  i n  Kewanee O i l  Co, 

v, Bicron Corp,, 416 U , S ,  4 7 0  ( 1 9 7 3 ) ,  makes c l e a r  t h a t  the  

s t a t e s  r e t a i n  the  power t o  regula te  unfair  p r a c t i c e s  w i t h  

r e spec t  t o  i n t e l l e c t u a l  proper ty ,  provided t h a t  such regula t ion  

does not  usurp the  funct ion  of the  f ede ra l  pa ten t  system, A s  

i l l u s t r a t e d  by the  Sears/Compco cases  upon which the  Appellee 

p r i n c i p a l l y  r e l i e s ,  t he  s t a t e s  may not  enact  l e g i s l a t i o n  which 

e f f e c t i v e l y  c r e a t e s  a  s t a t e  pa ten t  system, However, contrary 

t o  the Appellee 's  suggest ion,  the  Flor ida  s t a t u t e  a t  i ssue  

does no such th ing ,  Unlike the s t a t e  laws involved i n  Sears/- 

Compco, the  Flor ida  "ant i - sp lash"  s t a t u t e  does not  purport  

t o  bar the  copying of unpatented a r t i c l e s ,  Rather, the  law 



s i m p l y  p r o v i d e s  t h a t  t h o s e  who engage  i n  s u c h  c o p y i n g  may n o t  

r e s o r t  t o  a  p a r t i c u l a r  method which t h e  F l o r i d a  l e g i s l a t u r e  

h a s  deemed u n e t h i c a l .  The f o c u s  o f  t h e  law i s  n o t  o n  t h e  

r i g h t  t o  copy  t h e  d e s i g n  o r  i d e a s  u n d e r l y i n g  u n p a t e n t e d  

a r t i c l e s  b u t  o n  t h e  methodology  t h a t  may b e  employed f o r  

t h a t  p u r p o s e ,  By i t s  l i m i t e d  r e g u l a t i o n  o f  s u c h  methodology ,  

F l o r i d a  h a s  h a r d l y  wi thdrawn any  i d e a s  f rom t h e  p u b l i c  

domain ;  i n s t e a d ,  i t  h a s  m e r e l y  c o n c l u d e d  t h a t  - o n e  p a r t i c u l a r  

means o f  t r a n s f o r m i n g  a n  i d e a  o r  c o n c e p t  i n t o  a  c o n c r e t e  

p r o d u c t  v i o l a t e s  t h e  s t a t e 1  s n o t i o n s  o f  c o m m e r c i a l l y  e t h i c a l  

b e h a v i o r ,  No th ing  i n  t h e  r e l e v a n t  l aw  s a y s  t h a t  F l o r i d a  

c a n n o t  make s u c h  a  judgment.  

CONC L US I ON 

I n  e s s e n c e ,  t h e  A p p e l l e e  is  u r g i n g  t h i s  C o u r t ,  l i k e  

t h e  C o u r t s  be low,  t o  h o l d  t h e  F l o r i d a  s t a t u t e  a t  i s s u e  uncon- 

s t i t u t i o n a l  t h r o u g h  a  s t r a i n e d  i n t e r p r e t a t i o n  o f  Supreme C o u r t  

p r e c e d e n t  and an  undu ly  e x p a n s i v e  r e a d i n g  o f  t h e  s t a t u t e  s o  a s  

t o  p l a c e  i t  i n  c o n f l i c t  w i t h  f e d e r a l  p a t e n t  l a w ,  T h i s  s u g g e s t e d  

a p p r o a c h  i s  d i r e c t l y  c o n t r a r y  t o  t h i s  Cour t1 s p r e c e d e n t s  h o l d i n g  

t h a t  F l o r i d a  c o u r t s  have  a  d u t y  t o  uphold  F l o r i d a  l e g i s l a t i o n  

a b s e n t  a  c l e a r  showing o f  u n c o n s t i t u t i o n a l i t y ,  S i n c e  no s u c h  

showing  h a s  b e e n  made i n  t h i s  a c t i o n ,  t h e  d e c i s i o n  o f  t h e  



F i f t h  D i s t r i c t  C o u r t  o f  A p p e a l  s h o u l d  b e  r e v e r s e d  and  t h e  

a c t i o n  remanded f o r  f u r t h e r  p r o c e e d i n g s .  
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