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INTRODUCTORY NOTE 

The P e t i t i o n e r  h a s  p r o p e r l y  i d e n t i f i e d  t h e  p a r t i e s  

i n  t h e  i n t r o d u c t o r y  n o t e  t o  i t s  i n i t i a l  b r i e f  on t h e  m e r i t s .  

Respondent a d o p t s  t h e  nomencla ture  set  f o r t h  i n  P e t i t i o n e r ' s  

i n t r o d u c t o r y  n o t e .  

STATEMENT OF THE CASE AND OF THE FACTS 

The Respondent d o e s  n o t  q u a r r e l  w i t h  t h e  s t a t e m e n t  o f  

t h e  c a s e  and o f  t h e  f a c t s  c o n t a i n e d  i n  P e t i t i o n e r ' s  i n i t i a l  b r i e f  

on t h e  m e r i t s .  



SUMMARY O F  ARGUPlENT 

Neither t h e  dec i s ion  of t h e  F i r s t  D i s t r i c t  Court of 

Appeal nor t h a t  of t h e  C i r c u i t  Court below i s  i n  e r r o r .  Refusal 

t o  review an i n t e r l o c u t o r y  order  by c e r t i o r a r i  i s  proper where, 

a s  i n  t h e  i n s t a n t  c a s e ,  t h e r e  i s  an adequate remedy on appeal 

once f i n a l  d i s p o s i t i o n  of t h e  cause has occured. I n  a d d i t i o n ,  

t h e  o r i g i n a l  order  f o r  which review i s  sought i s  not a  c l e a r  

depa r tu re  from t h e  e s s e n t i a l  requirements  of law i n  t h a t  Respondent 

has  pleaded s u f f i c i e n t  f a c t s  t o  r a i s e  a  cause of a c t i o n  f o r  a  

s t a t u t o r y ,  i n t e n t i o n a l  t o r t  with t h e  r e q u i s i t e  mental s t a t e  t o  

support  an award f o r  pun i t ive  damages. 



ARGUMENT 

POINT I 

THE FIRST DISTRICT COURT OF APPEAL PROPERLY 
DECLINED TO REVIEW BY CERTIORARI  THE ORDER OF 
THE C I R C U I T  C,OURT DATED MARCH 27, 1986. 

The F i r s t  D i s t r i c t  Cour t  o f  Appeal p r o p e r l y  e x e r c i s e d  

i t s  d i s c r e t i o n  i n  d e c l i n i n g  t o  r ev iew t h e  c i r c u i t  c o u r t ' s  o r d e r  

denying P e t i t i o n e r ' s  motion t o  s t r i k e  t h e  c l a i m  f o r  p u n i t i v e  

damages c o n t a i n e d  i n  Responden t ' s  compla in t  below. C o n t r a r y  t o  

t h e  r u l i n g s  of  t h e  F i f t h  D i s t r i c t  Cour t  of A.ppeal c i t e d  by 

P e t i t i o n e r ,  an  a d e q u a t e  remedy on a p p e a l  d.oes e x i s t .  The t y p e  

of  d i s c o v e r y  t o  which P e t i t i o n e r  i s  s u b j e c t e d  by v i r t u e  o f  t h e  

c l a i m  f o r  p u n i t i v e  damages i s  n o t  such t o  j u s t i f y  t h e  g r a n t i n s  

of  c e r t i o r a r i  review.  

Although c e r t i o r a r i  can  be  an  a p p r o p r i a t e  v e h i c l e  f o r  

t e s t i n g  c o r r e c t n e s s  o f  an  o r d e r  govern ing  d i s c o v e r y  p r o c e d u r e s ,  

it should  o n l y  be  g r a n t e d  where t h e  o r d e r  o f  t h e  t r i a l  c o u r t  i s  

a  d e p a r t u r e  from t h e  e s s e n t i a l  r e q u i r e m e n t s  of l aw,  - and where 

t h e r e  would be no a d e q u a t e  remedy by a p p e a l  upon f i n a l  judgment. 

See  Greyhound L i n e s ,  I n c .  v .  J a c k s o n ,  445 So.2d 1107 ( F l a .  4 t h  

DCA 1 9 8 4 ) ;  F l o r i d a  Cypress  Gardens,  I n c .  v .  Nurphy, 471 So.2d 203 

( F l a .  2d DCA 1 9 8 5 ) .  I n  Greyhound, t h e  d i s c o v e r y  r e q u e s t  was found 

t o  be unduly  burdensome and o p p r e s s i v e ,  and t h e r e  was no showing 

of  n e c e s s i t y  j u s t i f y i n g  such d i s c o v e r y .  I n  F l o r i d a  Cypress  Gardens,  



Inc., the request related to privileged matters. The harm in 

these discovery requests was caused by the' actual process of 

answering or by the contemplated adverse use of privileged matters. 

Clearly, the harm in those situations cannot be adequately remedied 

on appeal of a final order. 

An inquiry into the financial resources of the defendant 

in a case where punitive damages have been claimed does not subject 

the defendant to the same type of harm as an inquiry into matters 

subject to the work product privilege or the attorney-client 

privilege. The information gained through a discovery of a 

defendant's financial resources does not adversely impact the 

defense of the original lawsuit on the merits. Thus, the instant 

case significantly differs from the situation involving privileged 

matters dealing with the primary liability issues which were 

sought to be discovered in Florida Cypress Gardens, Inc. v. 

Murphy, 471 So. 2d 203 (Fla. 2d DCA 1985). 

Petitioner concedes that a claim for punitive damages 

may properly be asserted in a cause of action brought pursuant to 

Section 440.205 of the Florida Statutes. The discovery requests 

made in the case before this Court are not unduly burdensome or 

oppressive. The material requested consists of materials previously 

prepared in the normal course of the petitioner's business. (A7-8) 

The harm which was to be avoided by certiorari review in Greyhound 

Lines, Inc. v. Jackson, 445 So.2d 1107 (Fla. 4th DCA 1984) simply 

does not exist in the instant case. 



a This  c a s e  a l s o  d i f f e r s  from t h o s e  c a s e s  reviewed by 

t h e  F i f t h  D i s t r i c t  Court of  Appeal i n  e i t h e r  Sunr i se  Olds-Toyota, 

Inc.  v. Monroe, 476 So.2d 240 (F l a .  5 th  DCA 1985) o r  Ja imot  v. 

Media Leasing Corp., 457 So.2d 529 ( F l a .  5 th  DCA 1984) .  The 

Sunr i se  Olds-Toyota c a s e  involved a  c la im f o r  a  n e g l i g e n t  t o r t  

whi le  t h e  Jaimot c a s e  involved a  c la im f o r  breach of c o n t r a c t .  

?'he law i s  c l e a r  t h a t  p u n i t i v e  damages cannot  be recovered due t o  

mere n e g l i g e n t  conduct;  a d d i t i o n a l  f a c t s  must be shown t o  j u s t i f y  

a  p u n i t i v e  damage c la im.  See U.S. Concrete Pipe Co. v.  Bould, 437 

So.2d 1061, 1064 ( F l a .  19831. I t  i s  a l s o  c l e a r  t h a t  a  b reach  of 

c o n t r a c t  w i l l  n o t  suppor t  a  c la im f o r  p u n i t i v e  damages un le s s  t h e  

complained of a c t s  a l s o  c o n s t i t u t e  a  s e p a r a t e  t o r t .  G r i f f i t h  v. 

Silamrock V i l l a g e ,  I n c . ,  94 So.2d 854, 858 (F l a .  1957)  . Southern 

B e l l  Telephone and Telegraph Company v.  Nanft ,  436 So.2d 40, 4 2  

(F l a .  1 9 8 3 ) .  Unlike t h e  i n s t a n t  c a s e ,  n e i t h e r  Sunr i se  Olds-Toyota, 

Inc .  o r  J a i~ l lo t  involved a  s t a t u t o r y  cause  of a c t i o n  o r  an i n t e n t i o n a l  

t o r t .  The i n s t a n t  c a s e  i nvo lves  both .  Thus, t h e r e  i s  no d i r e c t  

c o n f l i c t  wi th  t hose  d e c i s i o n s  of t h e  F i f t h  D i s t r i c t  Court  o f  

Appeal. 

The a c t u a l  assessment of p u n i t i v e  damages i s  t h e  primary 

harm which may b e  caused by a l lowing  a c la im f o r  p u n i t i v e  damages 

t o  su rv ive  a  motion t o  s t r i k e .  C l e a r l y  such harm can be  adequa te ly  

remedied on appea l  of a  f i n a l  o r d e r  of judgment. The t y p e  of  

narn  addressed i n  d i scovery  ca ses  reviewed by c e r t i o r a r i  does n o t  

e x i s t  i n  t h i s  c a s e  and, t h e r e f o r e ,  c e r t i o r a r i  was p rope r ly  den ied .  



POINT I1 

THE C I R C U I T  COURT D I D  NOT DEPART FROM THE 
ESSENTIAL REQUIREMENTS OF LAW WHEN I T  DECLINFD 
TO STRIKE RESPONDENT'S DEMAND FOR PUNITIVE 
DAVAGES FROM THE COMPLAINT. 

A s  an  i n i t i a l  t h r e s h o l d ,  common-law c e r t i o r a r i  should 

be gran ted  t o  review n o n f i n a l  o r d e r s  on ly  when it has  been c l e a r l y  

shown t h a t  t h e  e s s e n t i a l  requirements  of t h e  law have been 

v i o l a t e d  by t h e  lower c o u r t ' s  o r d e r .  I n  t h e  I n t e r e s t  of J . S . ,  

4 0 4  So.2d 1 1 4 4 ,  1145 n.2 (F l a .  5 t h  DCA 1981) .  The c a s e s  c i t e d  

i n  t h e  P e t i t i o n e r ' s  b r i e f  do no t  c l e a r l y  show t h e  t r i a l  c o u r t ' s  

o r d e r  t o  be a  d e p a r t u r e  from t h e  e s s e n t i a l  requirements  of  law. 

None of t h e  c a s e s  c i t e d  involved ,  a s  h e r e ,  a  s t a t u t o r y  cause  of 

a c t i o n  f o r  an i n t e n t i o n a l  t o r t .  

When viewed i n  t h e  l i g h t  most f avo rab le  t o  t h e  

Respondent, t h e  a l l e g a t i o n s  of t h e  complaint  p l a c e  t h e  P e t i t i o n e r  

on n o t i c e  t h a t  he i s  charged wi th  having dismissed t h e  Respond-ent 

from employment a f t e r  t h e  Respondent made an a t tempt  t o  clairv 

b e n e f i t s  t o  which he was e n t i t l e d  under Chapter  440 of t h e  F l o r i d a  

S t a t u t e s .  The Respondent 's  a t t empt  t o  o b t a i n  medical  t r e a t p e n t  

among o t h e r  b e n e f i t s  under t h e  Worker's Compensation Act followed 

an a c c i d e n t  a r i s i n g  o u t  of and i n  t h e  course  of  h i s  employment. 

The f i r i n g  of t h e  Respondent occured because of h i s  a t t empt  t o  

c la im b e n e f i t s  and,  t h e r e f o r e ,  n e c e s s a r i l y  occur red  wi th  knowledge 

of t h e  Respondent 's  a t t empt  t o  a s s e r t  h i s  r i g h t s  under t h e  



s t a t u t e .  The f u r t h e r  a l l e g a t i o n  i s  t h a t  t h e  defendant  d i d  s o  

w i l l f u l l y  and wi th  mal ic ious  d i s r e g a r d  f o r  t h e  r i g h t s  of t h e  

Respondent under t h e  s t a t u t e s  of t h e  S t a t e  o f  F l o r i d a .  

The ques t ion  i n  t h i s  c a s e  q u i t e  simply i s  what more 

can t h e  Respondent a l l e g e  i n  h i s  Complaint i n  o r d e r  t o  j u s t i f y  

a  c la im f o r  p u n i t i v e  damages which t h e  P e t i t i o n e r  concedes can 

be a p p r o p r i a t e  under Sec t ion  440.205. Nothing more can be a l l e g e d  

nor  should anyth ing  more be  r e q u i r e d  t o  be  a l l e g e d .  To d e c l a r e  

o therwise  would f r u s t r a t e  t h e  p u b l i c  p o l i c y  of t h i s  s t a t e  t o  

p rec lude  t h e  r e t a l i a t o r y  d i scha rge  of workers who a t tempt  t o  

a s s e r t  t h e i r  r i g h t s  under t h e  worker ' s  compensation a c t .  Smith 

v. Piezo Technoloqy, 427 So. 2d 182 (F l a .  1983) . 
P e t i t i o n e r  has  f a i l e d  t o  demonstrate t h a t  t h e  r equ i r e -  

ments of t h e  law have been v i o l a t e d  by t h e  p l ead ings  i n  t h i s  ca se .  

The p lead ings  a r e  s u f f i c i e n t  t o  p l ace  t h e  P e t i t i o n e r  on n o t i c e  

of  t h e  c la ims  a g a i n s t  it. They a r e  c o n s i s t e n t  wi th  good p lead ing  

p r a c t i c e  and have proper ly  surv ived  P e t i t i o n e r ' s  motion t o  s t r i k e .  



CONCLUSION 

The lower c o u r t  Order of March 2 7 ,  1986, i s  n o t  a  

c l e a r  d e p a r t u r e  from t h e  e s s e n t i a l  requirements  of law. Regard- 

l e s s ,  t h e  P e t i t i o n e r  has  no t  and cannot  show t h a t  it w i l l  s u f f e r  

i r r e p a r a b l e  harm d e s p i t e  t h e  r i g h t  of subsequent appea l  a t  a  l a t e r  

d a t e .  The F i r s t  D i s t r i c t  Court  of Appeal p rope r ly  exe rc i sed  i t s  

d i s c r e t i o n  by d e c l i n i n g  t o  review by c e r t i o r a r i  t h e  lower c o u r t ' s  

o rde r .  The op in ion  of t h e  F i r s t  D i s t r i c t  Court of Appeal i s  no t  

e r roneous  and should ,  t h e r e f o r e ,  be a f f i rmed.  

Respec t fu l ly  submi t ted ,  

JEFFREY 'A. S ~ O N E  of 
BEGGS & LANE 
Pos t  O f f i c e  Box 12950 
(700 Blount Bui ld ing)  
Pensacola ,  FL 32576-2950 
(904) 432-2451 
At torneys  f o r  Respondent 
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