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POINTS ON APPEAL 

IT IS AGAINST PUBLIC POLICY TO ASSESS 
PUNITIVE DAMAGES AGAINST AN ESTATE AND 
FLORIDA SHOULD FOLLOW THE OVERWHELMING 
MAJORITY OF STATES WHICH HAVE HELD THAT 
PUNITIVE DAMAGES ARE NOT RECOVERABLE FROM 
AN ESTATE. 

STATUTORY CONSTRUCTION OF FLA. STAT. 
SECTION 46.021 DOES NOT PROVIDE THAT 
PUNITIVE DAMAGES MAY BE ASSESSED AGAINST 
A DECEASED TORTFEASOR'S ESTATE. 
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INTRODUCTION 

Summary of  Reply Argument 

Th i s  Court  should  n o t  a l low p u n i t i v e  damages t o  be  a s se s sed  

a g a i n s t  t h e  e s t a t e  of  a  deceased t o r t f e a s o r .  The purpose o f  such 

an award, s e r v i n g  only  a s  a  d e t e r r e n t ,  cannot  be  f u l f i l l e d  by 

a s s e s s i n g  p u n i t i v e  damages a g a i n s t  t h e  e s t a t e  of a  dead man. 

Moreover, t h e  punishment t o  be  se rved  on t h e  wrongdoer w i l l  i n  

a c t u a l i t y  be u n f a i r l y  v i s i t e d  on t h e  deceased t o r t f e a s o r ' s  

aggr ieved  h e i r s ,  t h e  widow and orphans ,  who a r e  complete ly  

innocen t  of any wrongdoing. In  t h i s  c a s e  t h e  d e c e d e n t ' s  e l d e r l y  

p a r e n t s  w i l l  be u n f a i r l y  depr ived  o f  t h e  a s s e t s  o f  t h e  e s t a t e ,  

b u t  t h e  g e n e r a l  s i t u a t i o n  w i l l  be  t h a t  g r i e v i n g  widows and 

orphans  w i l l  be depr ived  of  t h e  needed funds.  No d e t e r r e n c e  can  

be r e a l i z e d  from such a  p u n i t i v e  award and t h e  t o r t f e a s o r ' s  

s u r v i v o r s  should  n o t  be c a l l e d  on t o  s u f f e r  from t h e  d e p l e t i o n  o f  

t h e  e s t a t e  when no purpose w i l l  be  s e rved  by it. 

Thir ty-seven s t a t e s  o u t  of for ty- two s t a t e s  which have 

cons idered  t h i s  q u e s t i o n  do n o t  a l l ow  t h i s .  I t  i s  submi t ted  t h a t  

F l o r i d a  should  fo l low t h e  overwhelming m a j o r i t y  of  s t a t e s  which 

have he ld  t h a t  p u n i t i v e  damages a r e  n o t  r ecove rab l e  from an  

e s t a t e .  

Respondent a rgues  t h a t  F l o r i d a  has  a  p u b l i c  p o l i c y  t h a t  even 

dead people  should  be punished f o r  t h e i r  wrongful  a c t s  by 

d e p l e t i o n  of  t h e  e s t a t e .  I t  i s  submi t ted  t h a t  even i f  t h e r e  i s  

such a  p u b l i c  p o l i c y ,  t h e  much s t r o n g e r  p u b l i c  p o l i c y  i s  t o  no t  

punish  t h e  aggr ieved  widow and orphans.  

The simple f a c t  i s  t h a t  t h e  c o u r t s  o f  t h i s  S t a t e  do n o t  have 
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j u r i s d i c t i o n  t o  punish  t h e  dead. Any a t t emp t  t o  do s o  m i s -  

gu ided ly  f a l l  on t h e  innocen t  widow and orphans.  When t h e  ju ry  

r e t u r n s  a  v e r d i c t  of p u n i t i v e  damages t h e  decedent ,  l y i n g  i n  t h e  

graveyard shudders n o t ,  h i s  widow and orphans do. 

There simply i s  a n o t h e r  j u r i s d i c t i o n  i n  charge  of  any 

punishment of t h e  dead. 
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I. I T  IS AGAINST PUBLIC POLICY TO ASSESS 
PUNITIVE DAMAGES AGAINST AN ESTATE AND 
FLORIDA SHOULD FOLLOW THE OVERWHELMING 
MAJORITY OF STATES W H I C H  HAVE HELD THAT 
PUNITIVE DAMAGES ARE NOT RECOVERABLE FROM 
AN ESTATE. 

A. Assess ing Pun i t i ve  Damages Against  a  Deceased Tor t -  
f e a s o r s  E s t a t e  F r u s t r a t e s  t h e  Purpose of Such an Award 

., 
The p o l i c y  of d e t e r r e n c e  under ly ing  p u n i t i v e  awards cannot  be 

f u l f i l l e d ,  where t h e  t o r t f e a s o r  i s  dead. Such an award u n f a i r l y  

punishes  t h e  t o r t f e a s o r ' s  h e i r s  and should be r e j e c t e d .  

The Respondent has  conceded i n  t h e  very f i r s t  paragraph of 

h e r  argument t h a t  t h e r e  i s  no purpose se rved  by a s s e s s i n g  

p u n i t i v e  damages a g a i n s t  a  dead man. 

For t h e  p r e c i s e  reason  t h a t  t h e  t o r t f e a s o r  i s  dead,  no 

d e t e r r e n t  e f f e c t  can be r e a l i z e d  from a s s e s s i n g  p u n i t i v e  damages 

a g a i n s t  h i s  e s t a t e ,  and t h i s  Court  should adopt  t h e  n a t i o n a l l y  

p r e v a i l i n g  po l i cy  which d e n i e s  a  p u n i t i v e  assessment a g a i n s t  a  

deceased t o r t f e a s o r ' s  e s t a t e .  (P l ease  s e e  overview of  t h e  

m a j o r i t y  of j u r i s d i c t i o n s  nationwide which do n o t  a l low a  

p u n i t i v e  damage c la im t o  be a s se s sed  a g a i n s t  a  deceased 

t o r t f e a s o r ' s  e s t a t e  i n  t h e  P e t i t i o n e r s  Main B r i e f . )  

The punishing e f f e c t  of such damages i s  simply t o o  f a r  

removed t o  be e f f e c t i v e  i n  d e t e r r i n g  s i m i l a r  conduct .  The 

deceased w i l l  never r e a l i z e  t h e  p u n i t i v e  e f f e c t .  Moreover t h e  

purpose of p u n i t i v e s  cannot  be f u l f i l l e d  by charg ing  a  

t o r t f e a s o r ' s  su rv ivo r s  w i th  h i s  i n d i v i d u a l  wrongful conduct .  

Assess ing p u n i t i v e  damages a g a i n s t  an e s t a t e  would r e s u l t  on ly  i n  

u n f a i r l y  t a k i n g  r i g h t f u l l y  i n h e r i t e d  funds from aggrieved fami ly  

members who have done no th ing  t o  war ran t  be ing  s o  depr ived.  
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The d e c i s i o n s  i n  The Celotex Corw. v. P i c k e t t .  11 F.L.W. 208 

(F la .  1986) and At l a s  P r o p e r t i e s ,  Inc .  v .  Didich,  226  So.2d 684 

( F l a .  1969) do n o t  s tand  f o r  a  p u b l i c  p o l i c y  d o c t r i n e  t h a t  a l lows 

p u n i t i v e  damages t o  be awarded a g a i n s t  a  deceased t o r t f e a s o r ' s  

e s t a t e .  

The c r i t i c a l  p o i n t  of d i s t i n c t i o n  between t h e  Celotex opinion 

and t h e  p r e s e n t  ca se ,  a s  t h e  Respondent p o i n t s  o u t ,  i s  t h a t  

Celotex assumed t h e  l i a b i l i t i e s  of  t h e  predecessor  co rpora t ion  

and t h e r e f o r e  agreed t o  be s u b j e c t  t o  paying t h e  p u n i t i v e  award. 

Therefore  t h e  Celotex d e c i s i o n  does n o t  provide a u t h o r i t y  f o r  

t h i s  Court  t o  go a g a i n s t  t h e  pub l i c  p o l i c y  accepted by t h e  

ma jo r i ty  of s t a t e s  t h a t  d isapproves  of p u n i t i v e  damages being 

assessed  a g a i n s t  a  deceased t o r t f e a s o r ' s  e s t a t e .  I n  Coletex t h e  

c o u r t  found t h a t  two co rpora t ions  had merged; which i s  t o  say t h e  

two became one with  both cont inu ing  i n  ex i s t ence .  See Celotex a t  

11 F.L.W. 209. C e l o t e x ' s  l i a b i l i t y  der ived  s o l e l y  from i t s  

agreement t o  t a k e  on a l l  d u t i e s  and l i a b i l i t i e s  of  P h i l i p  Carey. 

J u s t i c e  Overton 's  i n s i g h t f u l  opinion holds  t h a t  l i a b i l i t y  a r o s e ,  

not  because Celotex should be r e spons ib l e  f o r  t h e  wrongful a c t s  

of  P h i l i p  Carey, bu t  because it agreed t o  be l i a b l e  f o r  P h i l i p  

Carey ' s  l i a b i l i t i e s .  There was no o t h e r  grounds f o r  a l lowing 

punishment of Celotex f o r  wrongful a c t s  which it d i d  n o t  do. For 

a s  J u s t i c e  McDonald's d i s s e n t  goes on t o  p o i n t  o u t ,  Celotex was 

n o t  engaging i n  wrongful conduct a t  t h e  t ime s u i t  was brought  and 

t h e r e  was no d e t e r r e n t  e f f e c t  t o  be r e a l i z e d  i n  sanc t ion ing  

Celotex.  Otherwise t h e  de t e r r ence  which may be r e a l i z e d  from t h e  

assessment of p u n i t i v e  award a g a i n s t  a  v i a b l e  co rpora t e  e n t i t y ,  

i s  very d i f f e r e n t  i n  e f f e c t  from a p u n i t i v e  assessment a g a i n s t  an 

-4-  
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e s t a t e  which i s  l e f t  f o r  t h e  agg r i eved  h e i r s  o f  a  deceased  

t o r t f e a s o r .  

I n  Mercury Motors Corp. v.  Smith 393 So.2d 545 ( F l a .  1981) 

t h i s  Cour t  quashed t h e  d e c i s i o n  o f  t h e  D i s t r i c t  Cour t ,  ho ld ing  

t h a t  where an  employer i s  n o t  a t  f a u l t ,  l i a b i l i t y  f o r  p u n i t i v e  

damages does  n o t  a t t a c h  f o r  t h e  wrongful  a c t s  of  employees, s i n c e  

t h e  wrong person  would be punished.  S i m i l a r l y ,  i n  F i s h e r  v .  C i t y  

o f  Miami 172 So.2d 455 ( F l a .  1965) t h i s  Cour t  h e l d  t h a t  t h e  C i t y  

o f  Miami cou ld  n o t  be h e l d  l i a b l e  f o r  p u n i t i v e  damages a s s e s s e d  

f o r  t h e  wrongful  conduct  o f  i t s  employee. Again t h e  c o u r t  

d i s c u s s e d  t h e  purpose o f  a  p u n i t i v e  award " t o  pun i sh  t h e  o f f e n d e r  

and d e t e r  o t h e r s  from committ ing s i m i l a r  wrongs". - Id .  a t  457. 

The c o u r t  concluded t h a t  t h e  purpose  would n o t  be s e rved  i n  t h a t  

c a s e  s i n c e  t h e  peop le  who would bea r  t h e  award, t a x  paying 

c i t i z e n s ,  would be t h o s e  expec ted  t o  b e n e f i t  from t h e  example of  

a  punished wrongdoer. S i m i l a r l y  i n  t h e  p r e s e n t  c a s e ,  t h e  purpose  

o f  d e t e r r e n c e  i s  f r u s t r a t e d  by a s s e s s i n g  damages l i t e r a l l y  

a g a i n s t  t h o s e  i nnocen t  o f  any wrongdoing, s i n c e  it i s  imposs ib l e  

t o  punish  t h e  dead t o r t f e a s o r .  

B. P u n i t i v e  Damages Cannot Serve  a s  a  G r e a t e r  D e t e r r e n t  
Than Criminal  Sanc t i ons  o r  Risking ~ i f e  1 t s e l f  

The F i f t h  D i s t r i c t  p inpo in t ed  t h e  i s s u e  when it recognized  

t h a t  p u n i t i v e  damages i n f l i c t e d  on " t h e  i nnocen t "  s u r v i v o r s  i s  

u n j u s t  and f r u s t r a t e s  t h e  purpose  o f  such an award. ~ y r d  v .  ~ o h r  

11 F.L. W. 1067, 1068 ( F l a .  5 t h  DCA May 8,  1986) .  

I n s o f a r  a s  t h e  F i f t h  D i s t r i c t  reasoned i n  Byrd v .  Lohr t h a t  

t h e  p u n i t i v e  and d e t e r r e n t  a s p e c t s  of  a  p u n i t i v e  damage award a r e  

i n s e p a r a b l e ,  it i s  submi t ted  t h a t  t h e  F i f t h  D i s t r i c t  was c o r r e c t  
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in its analysis. Most certainly a punitive award is made to 

first serve as a deterrent to the wrongdoer and then as an 

example to others to avoid the wrongful conduct. There must be 

some logical nexus between punishing the wrongdoer and 

exemplifying that punishment as a deterrent, in order to fulfill 

the punitive purpose of exemplary damages. Substituting a 

deceased tortfeasor's estate means in effect, punishment will be 

visited only on the innocent, as the Fifth District opinion in 

Byrd explains. 

The Respondent concedes that there is no proof that a 

deterrent effect will in fact result from assessing punitive 

damages against an estate. However the Respondent contends that 

it is somehow just as reasonable to expect deterrence to occur 

where a dead tortfeasor's estate is taxed with punitive damages 

as for a live tortfeasor to be deterred by the possibility of 

jail or fines. It is submitted that a potential wrongdoer who 

would not be deterred by the knowledge that he may be subject to 

criminal sanctions or endangering his own life, will hardly be 

concerned with what will happen after he is dead. 

Assuming arguendo, that some slight deterrent effect, which 

cannot be measured, could occur from establishing a policy that 

allows punitive damages to be assessed against a tortfeasor's 

estate, such minimal deterrence cannot be of such benefit that it 

could justify the unfair assessment on the tortfeasor's aggrieved 

family, which is free of any wrongdoing. In other words making a 

potential wrongdoer aware that he could possibly lose his entire 

estate cannot justify the literal punishment that will be felt by 
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t h e  aggrieved r e l a t i v e s ,  t h e  widow and orphans, who w i l l  be 

deprived of t h e  e s t a t e  i f  such a  po l i cy  i s  e s t a b l i s h e d .  The 

Respondent can a s s u r e  only t h a t  t h e r e  "might" be a  d e t e r r e n t  

e f f e c t  from asses s ing  p u n i t i v e s  a g a i n s t  an e s t a t e .  However, t h e  

Respondent overlooks t h e  f a c t  t h a t  a  guarantee of c r imina l  

s anc t ion  o r  t h e  r i s k  of l o s i n g  l i f e  i t s e l f ,  has  no t  d e t e r r e d  t h e  

t o r t f e a s o r  from wrongful conduct. I n  a l l  reasonableness ,  

a  d i s t a n t  t h r e a t  of l o s s  t o  another  cannot accomplish what 

immediate sanc t ions  do n o t  accomplish. I t  simply i s  no t  f a i r  t o  

a s s e s s  pun i t ive  damages a g a i n s t  t h e  innocent h e i r s  of  a  

t o r t f e a s o r .  A t  l e a s t  where p u n i t i v e  damages a r e  assessed  a g a i n s t  

a  l i v i n g  t o r t f e a s o r  t h e r e  i s  a  r e a l i s t i c  p o t e n t i a l  f o r  t h e  

d e t e r r e n t  purpose t o  be f u l f i l l e d .  There can be no punishment of 

a  dead t o r t f e a s o r  and F l o r i d a ' s  pub l i c  po l i cy  i n t e r e s t s  cannot be 

r e a l i z e d  through depr iv ing  innocent  h e i r s  of t h e  e s t a t e  of a  

deceased t o r t f e a s o r .  This i s  c l e a r l y  e s t a b l i s h e d  pub l i c  po l i cy  

a s  shown by t h e  law of t h i r t y  seven j u r i s d i c t i o n s  which do not  

a l low f o r  recovery of pun i t ive  damages a g a i n s t  a  deceased 

t o r t f e a s o r ' s  e s t a t e .  F lo r ida  should fol low t h e  reasoning of t h e  

e s t a b l i s h e d  major i ty .  

C .  Pun i t ive  Damages Are Not a  Legal Compensatory 
Remedy i n  F l o r i d a .  

F l o r i d a  allows p u n i t i v e  damages only f o r  punishment and a s  a  

d e t e r r e n t  by making an example of t h e  wrongdoer. Such damages 

have no compensatory va lue  under e x i s t i n g  F l o r i d a  law and 

t h e r e f o r e  may no t  be awarded a s  a  supplement t o  a  compensatory 

award. There i s  no l e g a l  b a s i s  f o r  broadening t h e  otherwise 

narrow purpose of pun i t ive  damages and t h e r e f o r e  pun i t ive  damages 
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may not be used as a method of supplementing a compensatory 

award. 

Florida courts have consistently recognized that the purpose 

of punitive damages is to punish. The Supreme Court clearly 

states this purpose in Caraway v. Revell, 116 So.2d 16, 29(Fla. 

There is real affinity between the 
character (or kind or degree) of necessity to 
recover punitive damages or to sustain or 
warrant a conviction of manslaughter. Both 
have, as a basic purpose, the punishment of 
the offender. The offender in a manslaughter 
action may be deprived of his liberty or 
property by the State while the offender in a 
an action for that kind of negligence 
justifying the imposition of punitive 
damages is deprived of his property--not as 
compensation to the injured party but as 
punishment--ergo, both are punishment and 
partake of public wrongs, to a greater or 
less degree. 

See also, White Construction Co., Inc. v. Dupont 455 ~o.2d 1026 

(Fla. 1984). It is well established that punitive damages are an 

enhancement of the compensatory damages and this windfall is 

permitted to prevent the defendant from repeating his wrongful 

actions. Ellis v. Golconda Corp., 352 So.2d 122, (Fla. 1st DCA 

1977). Since compensation is not a basis for punitive damages in 

Florida the object of punishment is not accomplished when the 

tortfeasor is dead. 

D. The Florida Supreme Court Should Adopt the Nationally 
Established Public Policy Which Does Not Allow Punitive 
Damages Against an Estate. 

Point - E of Respondent's Brief,as ~tated~erroneously presumes 

that punitive damages are currently assessable against an estate. 

This is clearly not the existing law. This issue is before this 

LAW OFFICES RICHARD A. SHERMAN, P. A. 

SUITE 102N JUSTICE BUILDING, 5 2 4  SOUTH ANDREWS AVE., FORT LAUDERDALE, FLA. 3 3 3 0 1  TEL. ( 3 0 5 )  5 2 5 - 5 8 8 5  

SUITE 518 BISCAYNE BUILDING, 19 WEST FLAGLER STREET, MIAMI, FLA. 33130 s TEL. (305)  9 4 0 - 7 5 5 7  



Court  a s  a  - new ques t ion  i n  F l o r i d a  ju r i sprudence .  

I t  i s  r e s p e c t f u l l y  submit ted t h a t  t h e  ques t ions  posed a t  

page 1 3  of Respondent 's  Br i e f  do n o t  compel t h i s  Court  t o  answer 

t h e  i s s u e  s o  a s  t o  a l low a  p u n i t i v e  award. Each ques t ion  i s  

based on s u i t  and judgment which awards p u n i t i v e  damages a g a i n s t  

a  l i v e  defendant .  I n  t h e  p r e s e n t  c a s e  t h e  t o r t f e a s o r  i s  dead and 

t h e r e  i s  no p o t e n t i a l  f o r  de t e r r ence .  Where s u i t  i s  f i l e d  o r  a  

judgment i s  rendered a g a i n s t  a  l i v e  defendant ,  a  p u n i t i v e  award 

may a t  l e a s t  p o t e n t i a l l y  f u l f i l l  i t s  purpose. The purpose i s  

complete ly  f r u s t r a t e d  here .  

A l l  of t h e  ques t ions  r a i s e  a  p o t e n t i a l  f o r  u l t i m a t e  recovery 

a g a i n s t  t h e  e s t a t e  of t h e  defendant .  The d i s t i n g u i s h i n g  e lement ,  

however, i s  t h a t  t h e  defendant  was a l i v e  when t h e  s u i t  was 

i n i t i a t e d  and t h e r e f o r e  t h e r e  i s  some p o t e n t i a l  f o r  t h e  d e t e r r e n t  

and p u n i t i v e  a s p e c t s  of exemplary damages t o  be  f u l f i l l e d ;  

whereas t h i s  s u i t  was f i l e d  a g a i n s t  a  deceased t o r t f e a s o r ,  and 

proceeded a s  l i t i g a t i o n  aimed s o l e l y  a t  d e p l e t i n g  t h e  e s t a t e  

a s s e t s  which r i g h t f u l l y  belong t o  innocent  h e i r s  of  t h e  deceased 

t o r t f e a s o r .  There i s  n e i t h e r  confusion nor  i n e q u i t y  i n  t h e  law 

a t  p r e s e n t .  Pun i t i ve  damages may be a s se s sed  a g a i n s t  a  l i v e  

defendant  t o r t f e a s o r  and se rve  a s  a  p o t e n t i a l  d e t e r r e n t .  They 

should no t  be a s se s sed  a g a i n s t  t h e  innocent  aggr ieved fami ly  o f  

a  deceased t o r t f e a s o r .  

E .  P u n i t i v e  Damages Are a  Legal  Remedy Not a  
Cause of Action Under F l o r i d a  Law, and 
Cannot be Recovered Against  an E s t a t e  Under 
F l a .  S t a t .  46.021. 

F l o r i d a  S t a t u t e s  Sec t ion  46.021 was i n f e r e n t i a l l y  construed 

i n  t h e  d i c t a  of A t l a s  P r o p e r t i e s  and Byrd v. Lohr a s  a  p o s s i b l e  
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"cause of a c t i o n "  which su rv ives  t h e  d e a t h  of an i n j u r e d  p a r t y .  

However, t h e r e  i s  no ques t ion  t h a t  p u n i t i v e  damages a r e  simply 

a  means of recovery,  n o t  a  cause  of a c t i o n  which would a l low 

recovery.  

The Respondent acknowledge a t  Page 15 o f  h e r  Br i e f  t h a t  one 

who s u f f e r s  damage "by t h e  commission of  a  t o r t "  may seek  a 

p u n i t i v e  recovery.  However every p l a i n t i f f  b r i n g s  s u i t  based on 

t h e  cause  of a c t i o n  which a r i s e s  from commission of  a  t o r t ;  a  

p u n i t i v e  recovery i s  one remedy f o r  t h e  t o r t u o u s  a c t i o n .  There 

i s  no l e g a l  b a s i s  f o r  f i l i n g  a  p u n i t i v e  c la im independent of  a  

cause  of a c t i o n .  

P u n i t i v e  damages cannot  be a  "cause of  a c t i o n "  because a  

cause of a c t i o n  i s  de f ined  a s  " t h e  f a c t  o r  f a c t s  which g i v e  a  

person a  r i g h t  t o  j u d i c i a l  r e l i e f "  o r  " t h e  r i g h t  which a  p a r t y  

has t o  i n s t i t u t e  a  j u d i c i a l  proceeding."  B lack ' s  Law Dic t iona ry ,  

p. 201 ( 5 t h  Ed. 1 9 7 9 ) .  See Also, Shearn v. Orlando Funera l  Home, 

88 So.2d 591, 593 ( F l a .  1956);  Luckie v .  McCall Mfg. Co., 153 

So.2d 311, 314 (F la .  1st DCA 1963) ( A  "cause of a c t i o n "  i s  a  

p a r t i c u l a r  l e g a l  r i g h t  of p l a i n t i f f  a g a i n s t  defendant ,  t o g e t h e r  

w i th  some v i o l a t i o n  the reo f  which occas ions  l o s s  o r  damage). 

Damages a r e  def ined  a s  t h e  pecuniary consequences which law 

imposes f o r  breach of some duty o r  t h e  v i o l a t i o n  of some r i g h t .  

2 2  A.m.Jur.2dI Damages; Hanna v .  Martin,  4 9  So.2d 585, 587  la. 

1950) .  Damages a r e  an element of  a  recovery i n  a  cause of  a c t i o n  

and no t  by d e f i n i t i o n ,  o r  i n  e f f e c t ,  a  cause  of a c t i o n .  

A p l a i n t i f f  f i l e s  s u i t  because t h e r e  i s  a  breach of du ty  and 

has  a  r i g h t  t o  be compensated f o r  t h e  breach.  The p l a i n t i f f  does 
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n o t  have a  r i g h t  t o  pun ish  t h e  t o r t f e a s o r  o r  t o  p u n i t i v e  damages 

and cannot  b r i n g  an " a c t i o n "  sounding i n  " p u n i t i v e  damages". To 

i n t e r p r e t  t h e  ph ra se  "cause  o f  a c t i o n "  i n  F l o r i d a  S t a t u t e  S e c t i o n  

46.021 t o  mean a  p l a i n t i f f  has  an  " a c t i o n "  f o r  p u n i t i v e  damages 

would be c o n t r a r y  t o  t h e  c l e a r  and p l a i n  language of  law and t o  

t h e  e s t a b l i s h e d  d e f i n i t i o n  o f  cause  o f  a c t i o n  and damages. The 

answer t o  t h e  q u e s t i o n  posed by t h e  Respondent i s  t h a t  p u n i t i v e  

awards a r e  e lements  of  r ecove ry ,  and t h e r e f o r e  n o t  c ause s  o f  

a c t i o n .  The F l o r i d a  s u r v i v a l  s t a t u t e  r ea sonab ly  a l l ows  f o r  s u i t  

t o  be f i l e d  by a  v i c t i m ' s  e s t a t e  j u s t  a s  it could  be f i l e d  by t h e  

v i c t i m  had he l i v e d .  The s u r v i v a l  of  t h e  r i g h t  t o  b r i n g  a  cause  

o f  a c t i o n  does  n o t  e n s u r e  t h a t  t h e  recovery  sought  by a  p l a i n t i f f  

w i l l  be awarded. The s t a t u t e  c l e a r l y  does  n o t  c r e a t e  a  r i g h t  t o  

a  p u n i t i v e  remedy by v i r t u e  o f  gua ran t ee ing  a  r i g h t  t o  f i l e  a  

cause  of  a c t i o n .  

The Supreme Cour t  i n  A t l a s  P r o p e r t i e s  d i d  n o t  f i n d  t h a t  a  

cause  of a c t i o n  sounding i n  p u n i t i v e  damages e x i s t s  i n  F l o r i d a .  

Rather  t h e  c o u r t  determined t h a t  t h e  t o r t  a c t i o n  d i d  n o t  d i e  w i t h  

t h e  p l a i n t i f f  and t h a t  p u b l i c  p o l i c y  r e a s o n s  r e q u i r e d  t h a t  t h e  

t o r t f e a s o r  should  n o t  b e n e f i t  from t h e  f a c t  t h a t  t h e  i n j u r e d  

p a r t y  d i e d .  A s  demonstra ted  by t h i s  C o u r t ' s  r e l i a n c e  on t h e  

Iowa c a s e  of  Leahy v.  Morgan, 275 F. Supp. 4 2 4  (E.D.  Iowa 1967) :  

The p u b l i c  p o l i c y  unde r ly ing  
exemplary damages i s  t o  pun ish  t h e  
wrongdoer. Logic d i c t a t e s  t h a t  i f  a  
wrongdoer may be punished i f  h i s  v i c t i m  
l i v e s ,  t h e n  s u r e l y  he shou ld  n o t  e scape  
r e t r i b u t i o n  i f  h i s  wrongful  a c t  c ause s  a  
dea th . "  -- I d .  a t  425. 

[T lhe  paragraph c i t e d  above makes good s ense .  
I t  p u t s  t o  rest  t h e  o l d  s ay ing  t h a t  it i s  
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b e t t e r  t o  k i l l  your  v i c t i m  t h a n  t o  maim him. 

A t l a s  P r o p e r t i e s ,  a t  687, 688. 

T h i s  r e a s o n i n g  is  unchanged even when,,per chance, b o t h  a  

v i c t i m - p l a i n t i f f  and a  d e f e n d a n t - t o r t f e a s o r  a r e  k i l l e d .  

C l e a r l y  a  c a u s e  o f  a c t i o n  may be  f i l e d  by t h e  e s t a t e  o f  t h e  

p l a i n t i f f  f o r  whatever  remedy i s  a l lowed  by law. I t  i s  s u b m i t t e d  

t h a t  t h e  d e a t h  of  e i t h e r  o r  b o t h  a  p o t e n t i a l  p l a i n t i f f  and 

d e f e n d a n t  does  n o t  change t h e  p r o p e r  r e s u l t  which shou ld  o c c u r  a s  

t o  t h e  t o r t f e a s o r ' s  e s t a t e .  Should t h e  p l a i n t i f f  win a  

compensatory award, t h e  e s t a t e  shou ld  be  a s s e s s e d  a c c o r d i n g l y ;  

b u t  a s  f o r  p u n i t i v e  damages, t h e  a c t u a l  a s sessment  would p u n i s h  

o n l y  t h e  i n n o c e n t  a g g r i e v e d  f a m i l y  o f  t h e  t o r t f e a s o r  and t h e  

purpose  o f  a  p u n i t i v e  award would be  c o m p l e t e l y  f r u s t r a t e d .  

I n h e r e n t  i n  t h i s  r e a s o n i n g  i s  t h a t  t h e  t o r t f e a s o r  s h o u l d  be  

s u b j e c t  t o  punishment.  R e g a r d l e s s  o f  t h e  d e g r e e  o f  s e v e r i t y  o f  

harm he i n f l i c t s ,  t h e  wrongdoer shou ld  r e a l i z e  t h e  punishment .  

There can  be no such r e a l i z a t i o n  by t h e  wrongdoer when h e  i s  

dead.  I n  a c t u a l i t y ,  o n l y  t h e  i n n o c e n t  h e i r s  w i l l  know t h e  

punishment .  T h e r e f o r e  a s s e s s i n g  p u n i t i v e  damages a g a i n s t  a n  

e s t a t e  must n o t  be a c c e p t e d  a s  t h e  p u b l i c  p o l i c y  o f  F l o r i d a .  
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11. STATUTORY CONSTRUCTION OF FLA. STAT. 
SECTION 46.021 DOES NOT PROVIDE THAT 
PUNITIVE DAMAGES MAY BE ASSESSED AGAINST 
A DECEASED TORTFEASOR'S ESTATE. 

I t  i s  r e s p e c t f u l l y  submit ted t h a t  p u n i t i v e  damages a r e  n o t  a  

cause  of a c t i o n  under t h e  s u r v i v a l  s t a t u t e  and t h a t  t h i s  Court  i n  

A t l a s  P r o p e r t i e s  al lowed t h e  recovery of  p u n i t i v e  damages based 

on pub l i c  po l i cy  and no t  merely s t a t u t o r y  i n t e r p r e t a t i o n .  

F l o r i d a  S t a t u t e s  Sec t ion  46.021 (1967) prov ides  i n  r e l e v a n t  p a r t :  

46.021 Act ions;  su rv iv ing  d e a t h  o f  p a r t y  

No cause  of a c t i o n  d i e s  w i th  t h e  person.  
A l l  causes  of a c t i o n  su rv ive  and may be 
commenced, p rosecu ted  and defended i n  t h e  
name of t h e  person p r e s c r i b e d  by law. 

I t  has  been c l e a r l y  po in t ed  o u t  t h a t  a  "cause  of a c t i o n "  and 

e lements  of recovery a r e  two very d i f f e r e n t  and unique terms.  

The c o u r t  i n  A t l a s  P r o p e r t i e s  determined t h a t  t h e  e s t a t e  of  a  

deceased v i c t i m  could c o l l e c t  a  p u n i t i v e  award a g a i n s t  a  l i v i n g  

t o r t f e a s o r  under t h e  s u r v i v a l  s t a t u t e .  However t h a t  holding 

cannot  reasonably be tu rned  t o  r e s o l v e  t h e  i s s u e  i n  t h e  p r e s e n t  

ca se ,  where t h e  t o r t f e a s o r  i s  dead and t h e  purpose under ly ing  

p u n i t i v e  damages i s  f r u s t r a t e d .  A s  Amicus Curiae  a p t l y  p o i n t s  

o u t ,  t h e  r u l e s  of s t a t u t o r y  c o n s t r u c t i o n  should be app l i ed  t o  t h e  

i s s u e  a t  bar .  The s t a t u t e  does n o t  a l low p u n i t i v e  damages t o  be 

awarded a g a i n s t  an e s t a t e  and t h e  c o u r t  should adopt  t h e  

P e t i t i o n e r ' s  view and t h a t  of t h i r t y - s e v e n  o t h e r  j u r i s d i c t i o n s  

and r u l e  accord ing ly .  

The i s s u e  of whether t o  a l low p u n i t i v e  damages t o  be 

a s se s sed  a g a i n s t  a  deceased t o r t f e a s o r ' s  e s t a t e  i s  c l e a r  and 

uncomplex. None of t h e  s c e n a r i o s  r a i s e d  e i t h e r  by t h e  Respondent 
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o r  t h e  Amicus Cur iae  changes t h e  s imp le  n a t u r e  o f  t h e  i s s u e .  The 

Respondent r a i s e s  numerous q u e s t i o n s  which make it appear  a s  

though t h e  t iming  of  a  de fendan t  t o r t f e a s o r ' s  d e a t h  changes t h e  

complexion of  t h e  i s s u e  - sub  j ud i ce .  R e s p e c t f u l l y ,  t h a t  

c o n s i d e r a t i o n  is  n o t  c e n t r a l  t o  t h e  r e s o l u t i o n  o f  whether  

p u n i t i v e  damages can be awarded a g a i n s t  an e s t a t e .  T h i s  Cour t  

does  n o t  need t o  engage i n  drawing l i n e s  w i t h i n  imaginary 

l i t i g a t i o n  i n  o r d e r  t o  r e s o l v e  whether  p u n i t i v e  damages may be  

a s s e s s e d  when t h e  t o r t f e a s o r  i s ,  i n  f a c t ,  dead a s  i n  t h e  p r e s e n t  

c a s e .  S i m i l a r l y ,  i n  r e sponse  t o  t h e  s c e n a r i o  p r e s e n t e d  by t h e  

Amicus Cur i ae ,  r ega rd ing  a  p r o j e c t e d  e f f e c t  on b u s i n e s s  

r e l a t i o n s h i p s ,  such a s  j o i n t  v e n t u r e s ,  it shou ld  be  c l e a r l y  k e p t  

i n  mind t h a t  such r e l a t i o n s h i p s  a r e  most  o f t e n  formed by 

agreement.  The c o n t r a c t u a l  b a s i s  f o r  such r e l a t i o n s h i p s  w i l l  

de te rmine  t h e  l i m i t  and scope o f  each  p a r t y ' s  l i a b i l i t y ,  

i n c l u d i n g  l i a b i l i t y  f o r  t o r t s ,  and each  p a r t y ' s  i n t e r e s t  and i t s  

d i v i s i o n  on t h e  d e a t h  of  a  c o n t r a c t i n g  p a r t y .  See  Ce lo tex  (where 

t h e  agreement t o  t a k e  on a l l  l i a b i l i t i e s  was a  c r i t i c a l  e l ement  

o f  t h e  c o u r t ' s  r e a son ing  which h e l d  t h e  succe s so r  c o r p o r a t i o n  

l i a b l e  f o r  p u n i t i v e  damages) .  

The numerous consumer p r o t e c t i o n  s t a t u t e s  r e f e r e n c e d  by 

Amicus Cur iae  do n o t  b i n d  t h i s  Cour t  on t h e  i s s u e  p r e s e n t e d .  

C l e a r l y ,  i n  each  s t a t u t e  l i s t e d  t h e  l e g i s l a t u r e  i n d i c a t e d  t h a t  a  

p u n i t i v e  award was a v a i l a b l e  t o  f u r t h e r  p u b l i c  p o l i c y  purposes  

such a s  f a i r  d e a l i n g s  i n  b u s i n e s s  t r a n s a c t i o n s .  T h i s  i s  n o t  t r u e  

under t h e  language o f  t h e  s u r v i v a l  s t a t u t e  and t h i s  Cour t  i s  n o t  

o b l i g e d  t o  r e a d  t h e  mind o f  t h e  l e g i s l a t u r e  where a  c l e a r  i n t e n t  
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i s  i n d i c a t e d .  P u n i t i v e  damages were n o t  addressed i n  t h e  F la .  

S t a t .  Sec t ion  46.021 (1967) and should n o t  be presumptively  

inc luded  on a  f a u l t y  no t ion  t h a t  "cause of  a c t i o n "  and "damages" 

a r e  in te rchangeable  terms.  

I t  i s  r e s p e c t f u l l y  submit ted t h a t  it i s  unnecessary t o  

convolute  an o therwise  c l e a r l y  framed i s s u e  by address ing  t h e  

numerous h y p o t h e t i c a l  s i t u a t i o n s  posed by t h e  Respondent and 

Amicus Curiae .  This  Court  f a c e s  one d e c i s i o n ,  whether t o  a s s e s s  

p u n i t i v e  damages a g a i n s t  an e s t a t e .  

Based on t h e  foregoing  arguments t h a t  no d e t e r r e n t  e f f e c t  

can be r e a l i z e d  and i n  t r u t h  only  those  innocent  of  any 

wrongdoing w i l l  be u n f a i r l y  punished; This  Court should n o t  a l low 

f o r  recovery of p u n i t i v e  damages a g a i n s t  t h e  e s t a t e  of  a  deceased 

t o r t f e a s o r .  
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CONCLUSION 

The lower c o u r t  e r r e d  i n  a l l owing  a  c l a i m  f o r  p u n i t i v e  

damages t o  be brought  a g a i n s t  t h e  e s t a t e  o f  t h e  t o r t f e a s o r  and 

t h e  Order must be r e v e r s e d  and a  v e r d i c t  d i r e c t e d  f o r  t h e  E s t a t e  

of  Lohr. 
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