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PRELIMINARY STATEMENT 

REINALDO AMOROS w i l l  be r e f e r r e d  to a s  t h e  "Appel lant"  i n  

t h i s  b r i e f .  The STATE OF FLORIDA w i l l  be  r e f e r r e d  to a s  t h e  

" A p p e l l e e " .  The record  on  a p p e a l  w i l l  b e  r e f e r r e d  to by t h e  

symbol "R" f o l l o w e d  by t h e  a p p r o p r i a t e  page number. 



STATEMENT OF THE CASE AND FACTS 

Appellee accepts the statement of the case and fac t s  a s  se t  

forth by the appellant. 



SUMMARY OF THE ARGUMENT 

Appellee respectfully s u b m i t s  the t r  i a l  court  properly ad- 

mitted some evidence from the t r i a l  i n  which appellant was ac- 

qui t ted.  The evidence admitted was relevant t o  the issue of 

appel lant ' s  possession of the murder weapon and the ident i ty  of 

the murder weapon a s  the weapon i n  appel lant ' s  possession a  month 

e a r l i e r .  These issues had not been decided i n  appel lant ' s  favor 

by the acqui t ta l .  Once the evidence was properly admitted, the 

prosecutor could use the evidence t o  refute  the closing argument 

of the defense attorney. 

T h i s  Court has eliminated the standard jury instruction on 

circumstantial evidence. The t r i a l  court can, however, i n  h i s  

d iscre t ion,  give such an instruction.  The f a i l u r e  to  give an i n -  

s t ruct ion is e r ror  only i f  an abuse of discret ion can be demon- 

s t ra ted .  Here, the jury was appropriately instructed on burden 

of proof and reasonable doubt. The f ac t s  are  not so unique a s  t o  

require a  specia l  circumstantial evidence ins t ruc t  ion. 

Appellant 's argument tha t  the jury improperly used the 

Williams Rule evidence is pure speculation. The jury was i n -  

s tructed on the limited use of the similar f a c t  evidence, iden- 

t i t y .  There is no reasons to  believe the jury d i d  other than 

keep the i r  oath and follow the instructions of the court.  

One cannot r a i se  for the f i r s t  time on appeal an issue not 

presented to  the t r i a l  court.  There was no objection made to  the 

two comments complained of here. Moreover, the comments were 

w i t h i n  the bounds of legit imate argument. 



The  v i c t i m  i n  t h i s  case was s h o t  t h r e e  times. H e  was s h o t  

i n  o n e  place, and  h e  f l e d  t o  o t h e r s .  I t  is clear R i v e r o  d i d  n o t  

d i e  i m m e d i a t e l y ,  b u t  was aware o f  t h e  eminence  o f  d e a t h .  The 

murder  was h e i n o u s ,  a t r o c i o u s  or c r u e l .  

A p p e l l a n t  armed h i m s e l f  a n d  p r o c e e d e d  to  t h e  murder  s c e n e  

i n t e n d i n g  to  k i l l .  When t h e  o r i g i n a l  v i c t i m  was n o t  f o u n d ,  h e  

v e n t e d  h i s  s p l e e n  o n  t h e  p e r s o n  who was p r e s e n t .  T h i s  s i t u a t i o n  

is c o l d  a n d  c a l c u l a t e d .  

The  j u r y  recommended and  t h e  t r i a l  j u d g e  imposed a s e n t e n c e  

o f  d e a t h .  The c o u r t  f ound  t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  o u t -  

weighed t h e  m i t i g a t i n g  c i r c u m s t a n c e s .  I n  s u c h  a s i t u a t i o n ,  d e a t h  

is t h e  appropr ia te  s e n t e n c e .  



ARGUMENT 

ISSUE I 

THE TRIAL COURT PROPERLY ADMITTED SIMILAR FACT 
EVIDENCE CONCERNING THE APPELLANT'S PRIOR POS- 
SESSION OF THE MURDER WEAPON (GUN) . 

I t  is u n d i s p u t e d  t h a t  a n  i s s u e  a t  t h e  t r i a l  o f  t h i s  c a s e  was 

a p p e l l a n t ' s  p o s s e s s i o n  o f  t h e  murder weapon. T h e r e  were two w i t -  

n e s s e s  who p u t  a p p e l l a n t  a t  t h e  murder s c e n e  a  few minu tes  b e f o r e  

t h e  f a t a l  s h o t s  were f i r e d .  ( R  272,  278 - 280,  300 - 301) How- 

e v e r ,  n e i t h e r  M r .  Fullwood nor  M s .  Dixon saw a  weapon i n  h i s  pos- 

s e s s i o n .  The gun from which t h e  s h o t s  were f i r e d  was found aban-  

doned on  t h e  s t ree t ,  n o t  o n  a p p e l l a n t  when h e  was a r r e s t e d .  

Thus,  it was n e c e s s a r y  to  d e m o n s t r a t e  c i r c u m s t a n t i a l l y  t h a t  

a p p e l l a n t  had t h e  gun on  J u n e  2nd when Omar R i v e r o  was s h o t  t h r e e  

times. T h i s  was p r o p e r l y  done by a d m i s s i o n  o f  some o f  t h e  same 

e v i d e n c e  used  i n  a  p r i o r  t r i a l  i n  which a p p e l l a n t  was a c q u i t t e d  

o f  a  c h a r g e  o f  second d e g r e e  murder.  

S e c t  ion 90 -404 (2)  (a)  , Flor ida  S t a t u t e s  p r o v i d e s  f o r  t h e  ad- 

m i s s i b i l i t y  o f  s i m i l a r  f a c t  e v i d e n c e  o f  o t h e r  crimes, wrongs o r  

a c t s  o f  a  d e f e n d a n t  so l o n g  a s  t h e  sole p u r p o s e  is n o t  t o  p r o v e  

bad c h a r a c t e r  o f  t h e  a c c u s e d .  S e e  W i l l i a m s  v.  S t a t e ,  110 So.2d 

654 ( F l a .  1959)  and ,  Randolph v. S t a t e ,  463 So.2d 186 ( F l a .  

1 9 8 4 ) .  Even though such  e v i d e n c e  may t e n d  to  s u g g e s t  t h e  commis- 

s i o n  o f  a n o t h e r  o f f e n s e ,  it is s t i l l  a d m i s s i b l e  i f  i ts p r o b a t i v e  

v a l u e  o u t w e i g h s  t h e  p r e j u d i c i a l  e f f e c t .  J o n e s  v. S t a t e ,  440 

So.2d 570 ,  575 - 576 ( F l a .  1 9 8 3 ) .  I t  is s u b m i t t e d  t h a t  t h e  e v i -  

d e n c e  o f  a p p e l l a n t  ' s p o s s e s s i o n  o f  t h e  murder weapon, approx  i- 

a m a t e l y  o n e  month p r i o r  to  t h e  murder,  and enough o f  t h e  



s u r r o u n d i n g  c i r c u m s t a n c e s  o f  t h a t  p o s s e s s i o n  as  to  p u t  it i n  some 

l o g i c a l  c o n t e x t ,  was o f  s u f f i c i e n t  p r o b a t i v e  v a l u e  on  t h e  i s s u e  

o f  a p p e l l a n t ' s  p o s s e s s i o n  on  J u n e  2nd a s  to  o u t w e i g h  o n  p r e j u -  

d  ice. 

Whi l e  t h i s  C o u r t  i n  S t a t e  v .  P e r k i n s ,  349 So.2d 1 6 1  ( F l a .  

1977 )  h e l d  e v i d e n c e  o f  crimes f o r  which a d e f e n d a n t  h a s  b e e n  ac- 

q u i t t e d  was n o t  a d m i s s i b l e  i n  a s u b s e q u e n t  t r i a l ,  t h e  c o u r t  re- 

c o g n i z e d  t h e  F i f t h  Amendment d o e s  n o t  p r e c l u d e  a d m i s s i o n  o f  a l l  

e v i d e n c e  u s e d  i n  a n  a c q u i t t e d  crime. S e e ,  Ashe v .  Swenson, 397 

U.S. 436 ( 1 9 7 0 ) .  T h i s  C o u r t  i n d i c a t e d  Ashe p r o h i b i t e d  u s e  i n  a 

s u b s e q u e n t  t r i a l  o n l y  t h o s e  i s s u e s  c l e a r l y  d e c i d e d  by t h e  a c q u i t -  

t a l  a t  t h e  p r i o r  t r i a l .  Acco rd ,  Lawson v. S t a t e ,  304 So.2d 522 

( F l a .  3d DCA 1 9 7 4 ) .  The Ashe r u l e  was l a t e r  a p p l i e d  by t h i s  

C o u r t  i n  J a c k s o n  v .  S t a t e ,  498 So.2d 406 ,  410 ( F l a .  1 9 8 6 ) .  

I n  J a c k s o n  a t a x i c a b  d r i v e r  t e s t i f i e d  h e  p i c k e d  up t h e  de-  

f e n d a n t  f rom a t h i r d  p a r t y ' s  h o u s e ,  and  t h e y  s t r u g g l e d  o v e r  t h e  

gun ,  t h e  same gun  t h a t  was u s e d  i n  t h e  murder .  A l though  t h e  de-  

f e n d a n t  had  b e e n  t r i e d  and  a c q u i t t e d  o f  a t t e m p t e d  murder of t h e  

t a x i c a b  d r i v e r ,  t h o s e  f a c t s  were n o t  a d m i t t e d .  T h i s  C o u r t  h e l d  

t h e  e v i d e n c e  was a d m i s s i b l e  t o  show c o n s c i o u s n e s s  o f  g u i l t ,  

f l i g h t  and  p o s s e s s i o n  o f  t h e  murder  weapon. E v i d e n c e  and  f a c t s  

f r o m  t h e  p r i o r  t r i a l  which r e s u l t e d  i n  a c q u i t t a l  and  which were 

n e c e s s a r y  to  show p o s s e s s i o n  o f  t h e  murder weapon by  a p p e l l a n t  

and  t h e  i d e n t i t y  o f  t h e  weapon i t s e l f  was a d m i t t e d ,  p r o p e r l y ,  i n  

t h i s  case. 

Even i f ,  a s  a p p e l l a n t  a r g u e s ,  t h e  e v i d e n c e  f rom t h e  f i r s t  

a t r i a l  went  beyond t h e  s c o p e  o f  t h e  e v i d e n c e  u s e d  i n  J a c k s o n ,  it 



d o e s  n o t  n e c e s s a r i l y  f o l l o w  t h a t  t h e  admiss ion  o f  t h e  a d d i t i o n a l  

e v i d e n c e  was e r r o r .  The test f o r  such a d m i s s i b i l i t y  is r e l e v a n c y  

and whether or n o t  t h e  Ashe r u l e  h a s  been v i o l a t e d .  A p p e l l e e  

submi t s  t h e  e v i d e n c e  admi t t ed  from t h e  e a r l i e r  i n c i d e n t  by t h e  

two s t a t e  w i t n e s s e s  was r e l e v a n t  and n e c e s s a r y  a s  t h e  i s s u e s  o f  

p o s s e s s i o n  o f  t h e  f i r e a r m  by a p p e l l a n t  and i d e n t i f y i n g  t h e  murder 

weapon a s  t h e  same weapon a p p e l l a n t  had i n  h i s  p o s s e s i o n  a  month 

e a r l i e r .  

The e v i d e n c e  admi t t ed  from t h e  p r i o r  t r i a l  was e s s e n t i a l l y :  

1. A p p e l l a n t  error involved i n  a  f i g h t  wi th  a  
male f r i e n d  o f  h i s  common wife .  

2 .  During t h e  s t r u g g l e  a  gunshot  was hea rd .  

3 .  The o t h e r  man was t h e  p e r s o n  s h o t ,  and 
a p p e l l a n t  was s e e n  w i t h  t h e  gun i n  h i s  hand 
t h e r e a f t e r  

4 .  The p e r s o n  who had accompanied a p p e l l a n t  
to  t h e  scene  of  t h e  s h o o t i n g  saw a p p e l l a n t  
w i t h  t h e  gun when t h e y  l e f t  t h e  scene .  

5. A p p e l l a n t  made a  s t a t e m e n t  which was sub- 
s t a n t  i a l l y  t h e  same v e r s i o n  of e v e n t s ;  how- 
e v e r ,  he added he threw t h e  gun away t h e  n i g h t  
o f  t h e  s h o o t i n g .  

6 .  Both t h e  s t a t e  and t h e  d e f e n s e  s t i p u l a t e d  
t h a t  t h e  b u l l e t  removed from t h e  body o f  
Wal ter  Coney, t h e  s h o o t i n g  v i c t i m ,  came from 
t h e  murder weapon. 

T h i s  t e s t imony  a s  a  whole p u t  i n t o  c o n t e x t  w i t h  a p p e l l a n t ' s  p r i o r  

p o s s e s s i o n  o f  t h e  murder weapon and e s t a b l i s h e d  t h e  murder weapon 

was i n  f a c t  t h e  same gun a p p e l l a n t  had a  month e a r l i e r .  

A l l  o f  t h e  above f a c t s  were undisputed  and acknowledged by 

t h e  a p p e l l a n t .  The v e r d i c t  o f  a c q u i t t a l  i n  t h e  d e a t h  o f  Wal te r  

Coney i n  no way changed t h e s e  f a c t s .  T h a t  v e r d i c t  s imply  s a y s  

these f a c t s  d o  - n o t  c o n s t i t u t e  a  cr ime.  S i n c e  t h e r e  was no i s s u e  



which had been  d e c i d e d  i n  t h e  d e f e n d a n t ' s  f a v o r  by t h e  a c q u i t t a l  

which was p r e s e n t e d  i n  t h i s  s u b s e q u e n t  t r i a l ,  t h e  a d m i s s i o n  o f  

t h e  d i s p u t e d  e v i d e n c e  was n o t  e r r o n e o u s  . Accord ,  J ackson  v.  

S t a t e ,  s u p r a .  I t  is o b v i o u s  f rom t h e s e  f a c t s  t h a t  t h e  s h o o t i n g  

o f  W a l t e r  Coney was a c c i d e n t a l  or was s e l f - d e f e n s e .  

I t  must be n o t e d  t h a t  t h e  j u r y  was i n s t r u c t e d  c o n c e r n i n g  t h e  

u s e  o f  s i m i l a r  f a c t  e v i d e n c e .  P r i o r  t o  t h e  t e s t i m o n y  o f  t h e  t w o  

w i t n e s s e s  c o n c e r n i n g  t h e  f a c t s  o f  t h e  Coney s h o o t i n g  t h e  j u r y  was 

t o l d :  

THE COURT: Members o f  t h e  j u r y ,  a s  I under-  
s t a n d  it, t h e  e v i d e n c e  t h a t  you a r e  a b o u t  to  
r e c e i v e  f rom t h i s  w i t n e s s  may c o n c e r n  e v i d e n c e  
o f  o t h e r  crimes a l l e g e d l y  commit ted by t h e  de- 
f e n d a n t .  

They w i l l  be c o n s i d e r e d  by you. T h i s  tes t i -  
mony and e v i d e n c e  w i l l  be c o n s i d e r e d  by  you 
f o r  t h e  l i m i t e d  p u r p o s e  o f  p r o v i n g  i d e n t i t y  o n  
t h e  p a r t  o f  t h e  d e f e n d a n t ,  and you s h a l l  con- 
s i d e r  it o n l y  a s  it re la tes  to  t h a t  i s s u e .  
The d e f e n d a n t  is n o t  o n  t r i a l  f o r  a  crime t h a t  
is n o t  i n c l u d e d  i n  t h e  i n d i c t m e n t ,  and you 
s h o u l d  keep  t h a t  i n  mind. 

And d u r i n g  t h e  f i n a l  i n s t r u c t i o n  a t  t h e  g u i l t / i n n o c e n c e  p h a s e  o f  

t h e  t r i a l ,  t h e  j u r y  was a g a i n  t o l d :  

The e v i d e n c e  which h a s  been  a d m i t t e d  to  show 
s i m i l a r  crimes, wrongs or a c t s  a l l e g e d l y  com- 
m i t t e d  by t h e  d e f e n d a n t  w i l l  be c o n s i d e r e d  by 
you o n l y  as  t h a t  e v i d e n c e  re la tes  to  t h e  p r o o f  
o f  i d e n t i f y  on  t h e  p a r t  o f  t h e  d e f e n d a n t .  

The i n s t r u c t i o n s  by  t h e  c o u r t  k e p t  t h e  p r o p e r  u s e  o f  t h e  s imilar  

f a c t  e v i d e n c e  i n  t h e  j u r y ' s  mind and c u r e d  a n y  p o s s i b l e  p r e j u -  

d i c e .  Cf .  M a r s h a l l  v.  S t a t e ,  439 So.2d 973 ( F l a .  2d DCA 1 9 8 3 ) .  



Of further in te res t  is the fac t  tha t  defense counsel made it 

unmistakably c lear  that  appellant had not committed a  crime i n -  

volving the shooting of Walter Coney. Defense counsel asked one 

of the witnesses what had been the outcome of the previous case 

and was told the defendant was found not gui l ty .  ( R  4 1 6 )  

During the closing arguments i n  t h i s  case, the defense 

attorney stressed the fac t  tha t  while appellant had the gun on 

April 30th, no one could place the gun i n  the defendant's hands 

on June 2nd .  ( R  488 - 489) Counsel stressed appel lant ' s  s ta te -  

ment that  he threw the gun away. ( R  489) He went on to  suggest 

the gun could have been found by anyone and strangers or witness- 

e s  i n  the case could have k i l led  Omar Rivero. ( R  4 9 4 )  I n  re- 

sponse t o  such argument, the prosecutor attempted t o  show how 

ludicrous and far-fetched the defense counsel 's sugestions 

were. Indeed, one would have to  real ly  s t r a i n  the i r  imagination 

t o  accept the weird chain of coincidents espoused by the defense 

t o  come up w i t h  the conclusion tha t  someone other than appellant 

murdered Omar Rivero w i t h  the same gun from a previous accidental 

shooting, a  gun which was known t o  have been i n  appellant 's  pos- 

session. And tha t  gun was used only two minutes a f te r  the appel- 

l an t  was seen by two dis interes ted witnesses walking i n  the 

direction of the vict im's apartment. 

Appellee respectfully s u b m i t s  the t r i a l  court properly ad- 

mitted some evidence from the t r i a l  i n  which appellant was ac- 

qui t ted.  The evidence admitted was relevant t o  the issue of 

appellant 's  possession of the murder weapon and the identi ty of 

a the murder weapon as  the same weapon i n  appel lant ' s  possession a  



month ea r l i e r .  These issues had not been decided i n  appellant 's  

favor by the acqui t ta l .  Once the evidence was properly admitted, 

the prosecutor could use the evidence t o  refute the closing argu- 

ment of the defense attorney. 



ISSUE I1 

THE TRIAL COURT CORRECTLY DENIED APPELLANT'S 
REQUEST FOR A J U R Y  INSTRUCTION ON CIRCUMSTAN- 
TIAL EVIDENCE. 

I n  1981 ,  t h e r e  was a major  r e v i s i o n  o f  t h e  s t a n d a r d  j u r y  i n -  

s t r u c t i o n s  f o r  c r i m i n a l  cases. A s  a par t  o f  t h a t  o v e r h a u l  , a n  

i n s t r u c t  i o n  o n  c i r c u m s t a n t i a l  e v i d e n c e  was e l i m i n a t e d .  I n  sup-  

port  o f  t h e  e l i m i n a t i o n ,  t h i s  C o u r t  s a i d :  

W e  f i n d  t h a t  t h e  c i r c u m s t a n t i a l  e v i d e n c e  
i n s t r u c t  i o n  is u n n e c e s s a r y .  The  special 
t r e a t m e n t  a f f o r d e d  c i r c u m s t a n t i a l  e v i d e n c e  h a s  
p r e v i o u s l y  b e e n  e l i m i n a t e d  i n  o u r  c i v i l  s t a n -  
d a r d  j u r y  i n s t r u c t i o n s  and  i n  t h e  f e d e r a l  
c o u r t s .  Holland v. United States, 348  U . S .  
1 2 1 ,  7 5  S . C t .  1 2 7 ,  99 L.Ed.2d 150 ( 1 9 5 4 ) .  The 
C r i m i n a l  Law S e c t i o n ' s  cri t icism o f  t h i s  d e l e -  
t i o n  r e s t s  upon t h e  a s s u m p t i o n  t h a t  a n  i n -  
s t r u c t  i o n  o n  r e a s o n a b l e  d o u b t  is i n a d e q u a t e  
and  t h a t  a n  accompanying  i n s t r u c t i o n  o n  c ir-  
c u m s t a n t  i a l  e v i d e n c e  is n e c e s s a r y .  The  U n i t e d  
S ta tes  Supreme C o u r t  h a s  n o t  o n l y  r e j e c t e d  
t h i s  v i e w  b u t  h a s  g o n e  e v e n  f u r t h e r ,  s t a t i n g :  

[ T J h e  bet ter  r u l e  is t h a t  where  
t h e  j u r y  is p r o p e r l y  i n s t r u c t e d  
o n  t h e  s t a n d a r d s  f o r  r e a s o n a b l e  
d o u b t ,  s u c h  a n  a d d i t i o n a l  in -  
s t r u c t  i o n  o n  c i r c u m s t a n t i a l  
e v i d e n c e  is c o n f u s i n g  and  in -  
correct . . . . 

Id. a t  139  - 40 ,  75  S . C t .  a t  139 ( 1 9 5 4 ) .  The 
e l i m i n a t i o n  o f  t h e  c u r r e n t  s t a n d a r d  i n s t r u c -  
t i o n  o n  c i r c u m s t a n t i a l  e v i d e n c e  d o e s  n o t  to- 
t a l l y  p r o h i b i t  s u c h  a n  i n s t r u c t i o n  i f  a t r i a l  
j u d g e ,  i n  h i s  or h e r  d i s c r e t i o n ,  f e e l s  t h a t  
s u c h  is n e c e s s a r y  u n d e r  t h e  p e c u l i a r  f a c t s  of 
a s p e c i f i c  case. However,  t h e  g i v i n g  o f  t h e  
p r o p o s e d  i n s t r u c t i o n s  o n  r e a s o n a b l e  d o u b t  a n d  
b u r d e n  o f  p r o o f ,  o n  o u r  o p i n i o n ,  r e n d e r s  a n  
i n s t r u c t  i o n  o n  c i r c u m s t a n t i a l  e v i d e n c e  unne- 
c e s s a r y .  

See, I n  t h e  M a t t e r  o f  t h e  U s e  by  t h e  T r i a l  C o u r t s  o f  t h e  S t a n d a r d  

J u r y  I n s t r u c t i o n s ,  4 3 1  So.2d 5 9 4 ,  595  ( F l a .  1 9 8 1 ) .  



S i n c e  t h e  e l m i n a t  i o n  o f  t h e  i n s t r u c t  i o n ,  b o t h  t h i s  C o u r t  and 

t h e  d i s t r i c t  c o u r t s  have  a d d r e s s e d  t h e  f a i l u r e  t o  g i v e  a c i r cum-  

s t a n t  i a l  e v i d e n c e  i n s t r u c t  i on .  Williams v .  S t a t e ,  437 So.2d 133  

( F l a .  1 9 8 3 ) .  Whi t e  v. S t a t e ,  446 So.2d 1 0 3 1  ( F l a .  1 9 8 4 ) ;  Dunn v.  

S t a t e ,  454 So.2d 6 4 1  ( F l a .  5 t h  DCA 1984)  and  Hawthorne v .  S t a t e ,  

470 So.2d 770 ( F l a .  1st DCA 1 9 8 5 ) .  I n  Williams, t h e  d e f e n d a n t  

a r g u e d  a n  i n s t r u c t  i o n  o n  c i r c u m s t a n t i a l  e v i d e n c e  s h o u l d  h a v e  been  

g i v e n  when t h e  p r o s e c u t  i o n  re1 i e d  s o l e l y  on  c i r c u m s t a n t i a l  e v i -  

d e n c e  to  p r o v e  a n  e s s e n t i a l  e l e m e n t .  T h i s  C o u r t  a g a i n  s t a t e d  

s u c h  a n  i n s t r u c t i o n  becomes d u p l i c a t i v e  when t h e  j u r y  is p r o p e r l y  

i n s t r u c t e d  o n  r e a s o n a b l e  d o u b t  and  b u r d e n  o f  p r o o f .  Whi l e  t h e  

c o u r t  added  a t r i a l  c o u r t  c a n  g i v e  a c i r c u m s t a n t i a l  e v i d e n c e  i n -  

s t r u c t i o n  i n  h i s  d i s c r e t i o n ,  h i s  a c t i o n  w i l l  n o t  b e  d i s t u r b e d  ab-  

s e n t  a showing  o f  a b u s e .  Acco rd ,  Whi t e  v .  S t a t e .  And i n  

Hawthorne,  t h e  d i s t r i c t  c o u r t  a lso h e l d  t h e  g i v i n g  o f  i n s t r u c -  

t i o n s  o n  r e a s o n a b l e  d o u b t  and  b u r d e n  of p r o o f  are  s u f f i c i e n t  i n  

c i r c u m s t a n t i a l  e v i d e n c e  cases. 

Sub  j u d i c e ,  t h e  t r i a l  c o u r t  d i d  n o t  g i v e  a s p e c i f i c  i n s t r u c -  

t i o n  on c i r c u m s t a n t i a l  e v i d e n c e ;  however ,  i n s t r u c t  i o n s  were g i v e n  

on  b u r d e n  of p r o o f  and  r e a s o n a b l e  d o u b t .  ( R  527 ,  529 ,  530 ,  532 - 
535)  I n  d e f i n i n g  f i r s t  and s e c o n d  d e g r e e  murder  a s  w e l l  a s  man- 

s l a u g h t e r ,  t h e  t r i a l  j udge  i n d i c a t e d  t h e  s t a t e  had  t h e  b u r d e n  of 

p r o v i n g  t h e  e l e m e n t s  of t h o s e  crimes beyond a r e a s o n a b l e  d o u b t .  

( R  527 - 532)  F u r t h e r m o r e ,  t h e  j u r y  was t o l d  t h e  d e f e n d a n t  had  

p l e d  n o t  g u i l t y ,  and  h e  was presumed i n n o c e n t .  T h i s  p r e s u m p t i o n  

r e m a i n s  w i t h  t h e  d e f e n d a n t  u n t i l  t h e  s t a t e  p r o v e s  o t h e r w i s e  be- 

yond a r e a s o n a b l e  d o u b t .  ( R  532 - 533)  A d d i t i o n a l l y ,  t h e  term 

" r e a s o n a b l e  d o u b t "  was e x p l a i n e d  i n  d e t a i l .  ( R  533  - 535)  



Appel lee  r e c o g n i z e s  t h i s  Cour t  h a s  s a i d  a n  i n s t r u c t i o n  on 

c i r c u m s t a n t i a l  ev idence  c a n  be  g i v e n  i f  t h e  t r i a l  judge,  i n  h i s  

d i s c r e t i o n ,  f e e l s  t h e  p e c u l i a r  f a c t s  o f  a  c a s e  may war ran t  such 

a n  i n s t r u c t i o n .  The judge i n  t h i s  c a s e ,  when p r e s e n t e d  wi th  t h e  

law now a p p l i c a b l e  to  c i r c u m s t a n t i a l  e v i d e n c e ,  d i d  n o t  f e e l  t h e  

c a s e  was so unique a s  to  r e q u i r e  a  s p e c i a l  i n s t r u c t i o n .  Although 

t h e  d e f e n d a n t  s t a t e s  t h e  f a i l u r e  to  g i v e  an  i n s t r u c t i o n  was a n  

abuse  o f  d i s c r e t i o n ,  he h a s  f a i l e d  to  demons t ra te  abuse .  The 

mere f a c t  t h a t  he had o r i g i n a l l y  been i n c l i n e d  to  i n s t r u c t  on 

c i r c u m s t a n t i a l  ev idence  d o e s  n o t  prove  abuse  by f a i l i n g  to  do so. 

The i n s t r u c t i o n s  t h a t  were g i v e n  i n  t h i s  c a s e  informed t h e  

j u r y  o f  how t h e y  were to  weigh t h e  ev idence  o r  l a c k  o f  e v i -  

dence.  A s  i n s t r u c t i o n s  on c i r c u m s t a n t i a l  e v i d e n c e  would n o t  have 

changed t h e  s t a t e ' s  burden o f  proof  o r  t h e  way i n  which t h e  j u r y  

d e t e r m i n e s  r e a s o n a b l e  doub t ,  such an  i n s t r u c t i v e  i n  t h i s  c a s e  

would have been d u p l i c a t i v e .  Wi l l i ams  v. S t a t e ,  s u p r a .  



ISSUE I11 

THE DEFENDANT'S SENTENCING HEARING WAS RELI- 
ABLE AND D I D  NOT VIOLATE H I S  CONSTITUTIONAL 
RIGHTS. 

A p p e l l a n t  c o n c e d e s  t h a t  t h e  s h o o t i n g  o f  Walter Coney was n o t  

men t i oned  d u r i n g  t h e  p e n a l t y  p h a s e  of t h i s  t r i a l ,  y e t  i n v i t e s  

t h i s  C o u r t  to  s p e c u l a t e  o n  how t h e  j u r y  u s e d  t h e  s imilar  f a c t  

e v i d e n c e ,  a u s e  d i r e c t l y  o p p o s e d  to  t h e  i n s t r u c t i o n s  g i v e n  by  t h e  

t r i a l  c o u r t .  P r i o r  t o  t h e  t a k i n g  o f  a n y  t e s t i m o n y  i n  t h i s  case, 

t h e  j u r y  was t o l d  by t h e  C o u r t  t h a t  t h e y  must  d e c i d e  t h e  case 

b a s e d  o n  t h e  e v i d e n c e  a n d  t h e  i n s t r u c t i o n s  o n  law g i v e n  by  t h e  

c o u r t .  ( R  201 ,  206)  B e f o r e  s imilar  f a c t  e v i d e n c e  was i n t r o -  

d u c e d ,  t h e  j u r y  was in formed  o f  its l i m i t e d  u s e  i n  t h i s  t r i a l .  

( R  393 - 394)  D u r i n g  t h e  f i n a l  i n s t r u c t i o n s ,  t h e  l i m i t a t i o n  o n  

t h e  u s e  o f  t h i s  e v i d e n c e  was a g a i n  s t a t e d .  ( R  535 )  

A p p e l l a n t  is now a s k i n g  t h i s  C o u r t  t o  h o l d  t h a t  t h e  j u r y  ig -  

n o r e d  t h e i r  o a t h  and  u s e d  t h e  e v i d e n c e  i n  a manner i n c o n s i s t e n t  

w i t h  t h e  i n s t r u c t i o n s .  T h e r e  is n o t h i n g  i n  t h i s  r e c o r d  to  sug-  

g e s t  s u c h  a r e s u l t .  A p p e l l a n t ' s  r e l i a n c e  o n  t h e  t e s t i m o n y  by  Ed 

P a g e  t h a t  h e  d i d  n o t  h a v e  time to  i n v e s t i g a t e  t h e  case d o e s  n o t  

h e l p  t o  make s u c h  a quan tum leap. The  f a c t  t h a t  a p r o s e c u t o r ,  

upon r e f l e c t i o n ,  i n v i t e d  by  d e f e n s e  q u e s t i o n i n g  t h i n k s  h e  s h o u l d  

h a v e  i n v e s t i g a t e d  more, d o e s  n o t  mean t h e  j u r y  b e l i e v e d  appel- 

l a n t ' s  a c q u i t t a l  was w a r r a n t e d .  T h i s  is especia l ly  t r u e  i n  v i e w  

o f  t h e  f a c t  t h a t  t h e  p r o s e c u t o r  a d m i t t e d  t h e r e  was n o  o t h e r  

e v i d e n c e  which  had  n o t  b e e n  p r e s e n t e d  to  t h e  j u r y .  I t  is o b v i o u s  

f r o m  t h e  l i t t l e  s imilar  f a c t  e v i d e n c e  p r e s e n t e d  t h a t  t h e  s h o o t i n g  

a o f  Walter Coney was e i t h e r  a c c i d e n t a l  or self  d e f e n s e ;  t h a t  was 

t h e  i n e s c a p a b l e  c o n c l u s i o n  f r o m  t h a t  e v i d e n c e .  



R e l i a n c e  by t h e  d e f e n d a n t  o n  Robinson v.  S t a t e ,  487 So.2d 

1040 ( F l a .  1986)  is n o t  w e l l - p l a c e d .  I n  Robinson ,  t h e  p r o s e c u t o r  

i n  c ros s -examin ing  t h e  d e f e n s e  w i t n e s s e s  a s k e d  them a b o u t  t h a t  

d e f e n d a n t ' s  commission o f  o t h e r  crimes, crimes f o r  which he  had 

been  n e i t h e r  c h a r g e d ,  n o r  c o n v i c t e d .  Here, a s  s t a t e d  under  I s s u e  

I ,  t h e r e  was n o  q u e s t i o n  o f  a n o t h e r  crime. The j u r y  knew a p p e l -  

l a n t  had been  c l e a r e d  o f  any  wrongdoing i n  Coney ' s  d e a t h .  

S imply ,  some u n d i s p u t e d  f a c t s  f rom t h a t  o t h e r  c a s e  were r e l e v a n t  

to  i s s u e s  i n  t h i s  one.  T h i s  C o u r t ' s  h o l d i n g  i n  Keen v.  S t a t e ,  

504 So.2d 396,  400 - 4 0 1  ( F l a .  1987)  d o e s  n o t  h e l p  a p p e l l a n t .  

The t r i a l  judge  i n  Keen v.  S t a t e ,  s u p r a ,  had r u l e d  t h e  

a l l e g e d  o t h e r  crime i n v o l v i n g  Keen and h i s  b r o t h e r  was n o t  admis-  

s i b l e  a t  h i s  t r i a l .  The p r o s e c u t o r  a g a i n  t r i e d  t o  g e t  t h e  j udge  

t o  a l l o w  t h e  e v i d e n c e ,  b u t  it was a g a i n  r u l e d  i n a d m i s s i b l e .  On 

c r o s s - e x a m i n a t  i o n  o f  t h e  d e f e n d a n t ,  t h e  p r o s e c u t o r  a s k e d  him 

a b o u t  t h e  i n c i d e n t  i n  d i r e c t  c o n t r a v e n t i o n  o f  t h e  j u d g e ' s  r u l -  

i ng .  Sub j u d i c e ,  c e r t a i n  f a c t s  f rom t h e  prior s h o o t i n g  was rele- 

v a n t  t o  i s s u e s  i n  t h e  murder c a s e s ,  and  t h e  t r i a l  j udge  had so 

h e l d .  

A p p e l l a n t  h a s  n o t  d e m o n s t r a t e d  t h e  j u r y  used  t h e  s i m i l a r  

f a c t  e v i d e n c e  i n  any  way o t h e r  t h a n  t h a t  a l l o w e d  by t h e  judge  i n  

h i s  i n s t r u c t i o n s .  



ISSUE I V  

THE PROSECUTOR'S PENALTY PHASE ARGUMENT WAS 
PROPER. 

I t  is b e i n g  a l l e g e d  t h a t  two comments made by t h e  p r o s e c u t o r  

d u r i n g  t h e  p e n a l t y  p h a s e  a rgumen t  were imprope r .  A p p e l l e e  sub-  

m i t s  t h e  p r o p r i e t y  o f  t h e s e  comments are n o t  p r o p e r l y  b e f o r e  t h e  

c o u r t  s i n c e  t h e r e  was no  o b j e c t i o n  a t  t h e  t r i a l  l e v e l .  Our 

c o u r t s  h a v e  c o n t i n u o u s l y  h e l d  i s s u e s  which h a v e  n o t  been  p r e s e n t -  

e d  to  t h e  t r i a l  c o u r t  c a n n o t  b e  r a i s e d  f o r  t h e  f i r s t  time on  

a p p e a l .  S e e ,  i.e., S t a t e  v. J o n e s ,  204 So.2d 515 ( F l a .  1 9 6 7 ) ;  

Castor v.  S t a t e ,  365 So.2d 7 0 1  ( F l a .  1978)  ; Crespo v.  S t a t e ,  379 

So.2d 1 9 1  ( F l a .  4 t h  DCA 1980)  and S t e i n h o r s t  v.  S t a t e ,  412 So.2d 

332 ( F l a .  1 9 8 2 ) .  

A s  h a s  b e e n  p o i n t e d  o u t ,  t h e  con t emporaneous  o b j e c t i o n  r u l e  

is g rounded  i n  p r a c t i c a l  n e c e s s i t y .  T ime ly  o b j e c t i o n  by  t h e  

p a r t y  c l a i m i n g  error g i v e s  t h e  t r i a l  j u d g e  n o t i c e  o f  p o s s i b l e  

error  and a n  o p p o r t u n i t y  t o  correct same. A d d i t i o n a l l y ,  when 

e v i d e n c e  or a n  a rgument  is c h a l l e n g e d ,  a r e c o r d  is t h e r e b y  made 

which e n a b l e s  t h e  a p p e l l a t e  c o u r t  t o  make a r a t i o n a l e  r u l i n g  . 
T h e s e  p r i n c i p l e s  u n d e r l y i n g  t h e  con t emporaneous  o b j e c t i o n  r u l e  a s  

e q u a l l y  a p p l i c a b l e  i n  d e a t h  p e n a l t y  cases and h a v e  b e e n  u sed  i n  

s u c h  cases. S e e ,  Lucas  v.  S t a t e ,  376 So.2d 1149 ( F l a .  1979)  and 

S t e i n h o r s t  v.  S t a t e ,  s u p r a .  The r u l e  h a s  b e e n  a p p l i e d  t o  p r o s e -  

c u t o r s '  comments a t  s e n t e n c i n g .  J o n e s  v.  S t a t e ,  4 1 1  So.2d 1 6 5  

( F l a .  1 9 8 2 ) .  

I n  L u c a s ,  t h e  d e f e n d a n t  c l a i m e d  h e  was i n t o x i c a t e d  a t  t h e  

time o f  t h e  murder  and c o u l d  n o t  fo rm t h e  p r e m e d i t a t i o n  n e c e s s a r y  

f o r  f i r s t  d e g r e e  murder .  The s t a t e  c a l l e d  a p o l i c e  o f f i c e r  i n  



r e b u t t a l  who had n o t  been  named on  t h e  p r o s p e c t i v e  w i t n e s s  

1 ist. The o f f i c e r  t e s t  i f  i e d  c o n c e r n i n g  t h e  d e f e n d a n t s '  b e h a v i o r  

and  a p p e a r a n c e  some two h o u r s  pr ior  to  t h e  murder .  On a p p e a l ,  

t h e  d e f e n d a n t  c l a i m e d  r e v e r s i b l e  error f o r  f a i l u r e  to  have  a n  in -  

q u i r y  p u r s u a n t  t o  R i c h a r d s o n  v. S t a t e ,  246 So.2d 7 7 1  ( F l a .  

1 9 7 1 ) .  T h i s  C o u r t  r e j e c t e d  t h e  a rgument  s a y i n g :  

. . . it was incumbent  upon t h e  a p p e l l a n t  t o  
r a i s e  a t i m e l y  o b j e c t i o n  and  t h e r e b y  allow t h e  
t r i a l  c o u r t  t o  s p e c i f i c a l l y  r u l e  o n  t h e  
i s s u e s .  The r e c o r d  shows t h a t  w h i l e  d e f e n s e  
c o u n s e l  b r o u g h t  t h e  s t a t e  ' s non-compl i a n c e  t o  
t h e  a t t e n t i o n  o f  t h e  c o u r t ,  h e  d i d  n o t  i n t e r -  
pose a n  o b j e c t i o n ;  b u t  r a t h e r ,  h e  d e f e r r e d  to  
t h e  t r i a l  c o u r t ' s  s t a t e m e n t  o f  t h e  a p p l i c a b l e  
law. T h i s  c o u r t  w i l l  n o t  i n d u l g e  i n  t h e  pre- 
sumpt ion  t h a t  t h e  t r i a l  judge  would have  made 
a n  e r r o n e o u s  r u l i n g  had a n  o b j e c t i o n  been  made 
and a u t h o r i t i e s  c i t e d  c o n t r a r y  to  h i s  under-  
s t a n d i n g  o f  t h e  law. 

An o b j e c t i o n  s h o u l d  have  been  made to  t h e  p r o s e c u t o r ' s  comments 

i n  t h i s  case. 

F u r t h e r m o r e ,  a p p e l l e e  a l t e r n a t i v e l y  s u b m i t s  t h e r e  was no- 

t h i n g  improper a b o u t  t h e  p r o s e c u t o r  ' s  argument .  Whi le  l a t i t u d e  

is a f f o r d e d  t h e  par t ies  i n  a r g u i n g  to  t h e  j u r y ,  Thomas v. S t a t e ,  

326 So.2d 413 ( F l a .  1975)  and Gosney v.  S t a t e ,  382 So.2d 838 

( F l a .  5 t h  DCA 1 9 8 0 ) ,  a n  a t t o r n e y  may a r g u e  any  l o g i c a l  i n f e r e n c e s  

which c a n  b e  drawn f rom t h e  e v i d e n c e .  B r e e d l o v e  v.  S t a t e ,  413 

So.2d 1 ( F l a .  1982)  . T h e r e ,  t h e  e v i d e n c e  p r e s e n t e d  a t  t r i a l  in-  

d i c a t e d  a f t e r  s h o t s  were f i r e d ,  M r .  Fu l lwood and M s .  Dixon h e a r d  

some t y p e  o f  t h u d  o n  t h e  d o o r  and a man y e l l i n g .  A d d i t i o n a l l y ,  

t h e r e  was b l o o d  found on  t h e  d o o r .  These  f a c t s  c a n  f a i r l y  b e  in -  * t e r p r e t e d  i n  t h e  manner e s p o u s e d  by t h e  p r o s e c u t o r .  



L i k e w i s e ,  t h e r e  was n o t h i n g  e r r o n e o u s  i n  t h e  p r o s e c u t o r ' s  

comments c o n c e r n i n g  t h e  a l t e r n a t e  s e n t e n c i n g  p o s s i b i l i t y  o f  l i f e  

i n  p r i s o n .  Section 921.141, Florida Statutes ,  p r o v i d e s  f o r  a 

s econd  p h a s e  i n  a c a p i t a l  t r i a l  i f  t h e  d e f e n d a n t  is indeed  found 

g u i l t y  o f  f i r s t  d e g r e e  murder.  T h i s  s e n t e n c i n g  p r o c e e d i n g  h a s  as 

i ts o b j e c t  a d e t e r m i n a t i o n  as  t o  whether  d e a t h  or l i f e  imprison-  

ment is t h e  a p p r o p r i a t e  s e n t e n c e .  C o n s i d e r a t i o n  o f  a s e n t e n c e  o f  

l i f e  is t h e r e f o r e  a p p r o p r i a t e .  T h e r e  h a s  b e e n  no showing t h a t  

t h e  p r o s e c u t o r ' s  comment undermines  c o n f i d e n c e  i n  t h e  outcome o f  

t h e  p r o c e e d i n g .  Brooks  v. K e m ~ ,  762 F.2d 1383 ( 1 1 t h  C i r .  1 9 8 5 ) .  



ISSUE V 

THE TRIAL J U D G E  PROPERLY FOUND THE MURDER WAS 
HEINOUS, ATROCIOUS OR CRUEL. 

The e v i d e n c e  p r e s e n t e d  i n  t h e  t r i a l  o f  t h i s  c a s e  s u p p o r t s  

t h e  t r i a l  j u d g e l s  f i n d i n g  t h a t  t h e  c a p i t a l  murder was e s p e c i a l l y  

h e i n o u s ,  a t r o c i o u s  or c r u e l .  I t  is c l e a r  and u n d i s p u t e d  t h a t  t h e  

v i c t i m ,  Omar R i v e r o ,  was s h o t  t h r e e  times. S p e n t  b u l l e t s  and 

s h e l l  c a s i n g s  i n  t h e  bedroom and  k i t c h e n  a r e  e v i d e n c e  o f  t h e  f a c t  

t h a t  R i v e r o  was s h o t  i n  o t h e r  p a r t s  o f  t h e  house .  H e  a t t e m p t e d  

to  f l e e  f rom h i s  a s s a i l a n t  and  met w i t h  a  p a d l o c k e d  door .  The 

t e s t i m o n y  o f  t h e  v i c t i m s '  n e i g h b o r s  p r o v e s  h e  was s t i l l  a l i v e  

a f t e r  h e  was s h o t  b e c a u s e  h e  made a  y e l l i n g  n o i s e .  

Whether t h e  v i c t i m  was y e l l i n g  and pounding  on t h e  d o o r  or 

whe the r ,  a s  a p p e l l a n t  e s p o u s e s ,  t h e  v i c t i m  y e l l e d  b e c a u s e  h e  f e l l  

i n t o  t h e  d o o r  is n o t  o f  r e a l  s i g n i f i c a n c e .  What is i m p o r t a n t  is 

t h a t  Omar R i v e r o  was c o n s c i o u s  and aware  o f  impending d e a t h .  

T h i s  C o u r t  h a s  s t e a d f a s t l y  h e l d  t h e  f a c t  t h a t  t h e  v i c t i m  l i n g e r e d  

f o r  s e v e r a l  m i n u t e s ,  c o n s c i o u s  o f  impending d e a t h  a r e  f a c t o r s  t o  

b e  c o n s i d e r e d  i n  d e t e r m i n i n g  h e i n o u s ,  a t r o c i o u s  or c r u e l .  S e e ,  

F u n c h e s s  v .  S t a t e ,  341  So.2d 762 ( F l a .  1 9 7 6 ) ;  Kn iqh t  v. S t a t e ,  

338 So.2d 2 0 1  ( F l a .  1 9 7 6 ) ;  Washinqton v. S t a t e ,  362 So.2d 658 

( F l a .  1978)  ; P h i l l i p s  v. S t a t e ,  476 So.2d 194 ( F l a .  1985)  and Way 

v. S t a t e ,  496 So.2d 126 ( F l a .  1 9 8 6 ) .  



ISSUE V I  

THE CAPITAL MURDER WAS COLD, CALCULATED AND 
PREMEDIATED. 

I n  s u p p o r t  o f  t h i s  a g g r a v a t i n g  c i r c u m s t a n c e ,  t h e  t r i a l  j u d g e  

s a i d  : 

On t h e  d a y  pr ior  to  t h e  murder o f  Oscar 
F e r n a n d e z  R i v e r o ,  t h e  D e f e n d a n t  had t h r e a t e n e d  
t h e  l i f e  of M s .  V e r o n i c a  Simmons. M s .  Simmons 
was t h e  ~ e f e n d a n t ' s  f o r m e r  g i r l f r i e n d ,  who a t  
t h a t  time was l i v i n g  w i t h  t h e  v i c t i m ,  Oscar 
F e r n a n d e z  R i v e r o .  The D e f e n d a n t  had  q u e s t i o n -  
e d  M s .  Simmons r e g a r d i n g  t h e  o w n e r s h i p  o f  t h e  
a u t o m o b i l e  s h e  was t h e n  d r i v i n g .  M s .  Simmons 
d i d  n o t  r e spond  to  t h e  D e f e n d a n t ' s  i n q u i r i e s  
b e c a u s e  s h e  was f e a r f u l  t h a t  t h e  D e f e n d a n t  
would c a u s e  t r o u b l e  were h e  to  l e a r n  s h e  was 
d r i v i n g  a n o t h e r  man' s a u t o m o b i l e .  

The d a y  a f t e r  h e  t h r e a t e n e d  to  k i l l  M s .  
Simmons, t h e  D e f e n d a n t  armed h i m s e l f  w i t h  a 
f i r e a r m  and went  l o o k i n g  f o r  M s .  Simmons' 
a p a r t m e n t .  Once h e  found  t h e  a p a r t m e n t  h e  en-  
t e r e d  i t ,  i n  t h e  l a t e  n i g h t  h o u r s ,  w i t h  t h e  
sole p u r p o s e  and i n t e n t  o f  k i l l i n g  someone. 
H e  c a r r i e d  o u t  h i s  i n t e n d e d  p u r p o s e  by murder-  
i n g  Oscar F e r n a n d e z  R i v e r o .  ( R  666 )  

The f i n d i n g s  o f  t h e  t r i a l  j u d g e  o n  a g g r a v a t i n g  and m i t i g a t i n g  

c i r c u m s t a n c e s  are  f a c t u a l  f i n d i n g s  which s h o u l d  n o t  b e  d i s t u r b e d  

u n l e s s  t h e r e  is a l a c k  o f  c o m p e t e n t  e v i d e n c e  to  s u p p o r t  s u c h  

f i n d i n g .  S i r e c i  v .  S t a t e ,  399 So.2d 964 (Fla.  1981 )  and  L u c a s  v .  

S t a t e ,  376 So.2d 1149 ( F l a .  1 9 7 9 ) .  The a g g r a v a t i n g  f a c t o r  o f  

c o l d ,  c a l c u l a t e d  and  p r e m e d i t a t e d ,  S921.141(5)  ( i )  , F l o r i d a  

S t a t u t e s ,  r e l a t e s  t o  t h e  i n t e n t  and  s t a t e  o f  mind o f  t h e  k i l l e r  

a t  t h e  time t h e  murder  is commi t t ed .  Combs v. S t a t e ,  403 So.2d 

418 (Fla.  1 9 8 1 ) .  

I n  Mason v .  S t a t e ,  438 So.2d 374 (Fla .  1 9 8 3 ) ,  t h e  d e f e n d a n t  

b r o k e  and  e n t e r e d  t h e  home o f  t h e  d e c e d e n t  and  armed h i m s e l f  w i t h  

a k n i f e  t a k e n  f r o m  t h e  k i t c h e n .  H e  p r o c e e d e d  t o  M s .  Chapman's 



bedroom where h e  s t a b b e d  h e r  by l i f t i n g  h i s  arm up and coming 

down d e l i b e r a t e l y  and wi th  g r e a t  f o r c e .  The v i c t i m  was n o t  

s e x u a l l y  a s s a u l t e d ,  nor  were t h e  p r e m i s e s  robbed. There  was 

n o t h i n g  to  i n d i c a t e  t h e  v i c t i m  i n  any way provoked t h e  a t t a c k .  

The d e f e n d a n t  had no reason  to  commit t h e  murder. On t h e s e  f a c t s  

c o l d ,  c a l c u l a t e d  and p r e m e d i t a t e d  was s u s t a i n e d .  Mason v. S t a t e ,  

438 So.2d a t  379. 

A c o l d ,  c a l c u l a t e d  and p r e m e d i t a t e d  f i n d i n g  was a l s o  upheld  

i n  S q u i r e s  v. S t a t e ,  450 So.2d 208, 212 ( F l a .  1 9 8 4 ) .  The v i c t i m  

i n  S q u i r e s  was s h o t  once  i n  t h e  s h o u l d e r .  While he  l a y  on t h e  

f l o o r  screaming i n  p a i n ,  t h e  d e f e n d a n t  s h o t  him f o u r  times i n  t h e  

head a t  close range ,  n o t  more t h a n  two inches .  See  a l s o ,  

O 'Cal laqhan v .  S t a t e ,  429 So.2d 691, 696 ( F l a .  1983) ; H i l l  v. 

S t a t e ,  422 So.2d 816 ( F l a .  1982) and J e n t  v. S t a t e ,  408 So.2d 

1024 ( F l a .  1981) .  

The e v i d e n c e  i n  t h i s  c a s e  c l e a r l y  shows t h e  d e f e n d a n t  went 

t o  t h e  murder s c e n e  w i t h  murder i n  mind. A f t e r  n o t  f i n d i n g  h i s  

in t ended  v i c t i m  home, he t u r n s  h i s  wra th  on t h e  p e r s o n  he f i n d s  

t h e r e  and c o l d  b looded ly  s h o o t s  R ive ro ,  n o t  once ,  b u t  t h r e e  

times. T h i s  is c o l d ,  c a l c u l a t e d  w i t h o u t  any moral  j u s t i f i c a -  

t i o n .  Way v. S t a t e ,  s u p r a .  



ISSUE V I I  

DEATH IS  THE APPROPRIATE SENTENCE UNDER THE 
FACTS AND CIRCUMSTANCES OF THIS CASE. 

I t  is t h e  d u t y  o f  t h i s  C o u r t  t o  r e v i e w  e a c h  c a p i t a l  murder  

r e s u l t i n g  i n  a s e n t e n c e  o f  d e a t h  t o  d e t e r m i n e  i f  t h e r e  are clear 

and  c o n v i n c i n g  r e a s o n s  w a r r a n t i n g  i m p o s i t i o n  o f  t h i s  p e n a l t y .  

H a r v a r d  v.  S ta te ,  375  So.2d 8 3 3  ( F l a .  1977)  and  An tone  v .  S ta te ,  

382 So.2d 1205  ( F l a .  1980 )  . T h i s  r e v i e w  is to  f i n d  o u t  w h e t h e r  

t h e  j u r y  and  t h e  t r i a l  j u d g e  a c t e d  w i t h  p r o c e d u r a l  r e c t i t u d e  and  

to  e n s u r e  r e l a t i v e  p r o p o r t i o n a l i t y  among d e a t h  s e n t e n c e s .  Brown 

v .  Wainwr i q h t ,  392 So 2d 1327  ( F l a .  1981 )  . A p p e l l e e  s u b m i t s  t h e  

j u r y  and  j u d g e  f o l l o w e d  a l l  p r o c e d u r a l  r e q u i r e m e n t s ,  and  t h e  

f a c t s  and  c i r c u m s t a n c e s  o f  t h i s  case j u s t i f y  i m p o s i t i o n  o f  t h e  

d e a t h  p e n a l t y .  

The  j u r y ,  by a v o t e  o f  11 - 1, recommended a s e n t e n c e  o f  

d e a t h .  The  t r i a l  j u d g e  found  b o t h  a g g r a v a t i n g  and  m i t i g a t i n g  

c i r c u m s t a n c e s ,  b u t  found  t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  o u t w e i q h e d  

t h e  m i t i g a t i n g .  Thus ,  t h e  c o u r t  imposed a s e n t e n c e  o f  d e a t h .  

A p p e l l a n t ' s  r e l i a n c e  o n  I r i z a r r y  v. S ta te ,  496 So.2d 822 

( F l a .  1986 )  t o  s a y  d e a t h  is n o t  a p p r o p r i a t e  h e r e  is n o t  w e l l -  

founded .  Whi l e  b o t h  i n v o l v e s  some t y p e  o f  d o m e s t i c  d i s p u t e ,  t h e  

s i m i l a r i t y  e n d s  t h e r e .  See, Way v.  S ta te ,  s u p r a  where  d e a t h  

u p h e l d  i n  a d o m e s t i c  s i t u a t i o n .  The d e f e n d a n t  i n  I r  i z a r r y  

r e c e i v e d  a l i f e  recommenda t ion  by t h e  j u r y .  T h i s  C o u r t  found  

t h e r e  was a r e a s o n a b l e  b a s i s  f o r  t h a t  r ecommenda t ion ,  o n e  f a c t o r  

b e i n g  t h e  crime r e s u l t e d  f r o m  p a s s i o n a t e  o b s e s s i o n .  I b i d .  a t  

825 .  Sub  j u d i c e ,  t h e r e  was a recommenda t ion  o f  d e a t h .  



CONCLUSION 

B a s e d  o n  t h e  a b o v e  s t a t e d  f a c t s ,  a r g u m e n t s  a n d  a u t h o r i t i e s ,  

a p p e l l e e  would  a s k  t h a t  t h i s  H o n o r a b l e  C o u r t  a f f i r m  t h e  judgment  

a n d  s e n t e n c e  o f  t h e  lower c o u r t .  
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