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INTRODUCTION 

For t he  purpose of t h i s  b r i e f ,  ALBERT D. GREENFIELD, Respondent below, 

w i l l  be r e f e r r e d  t o  a s  Respondent, and THE FLORIDA BAR, Complainant below, 

w i l l  be referred t o  a s  Complainant. The symbol (T) w i l l  be used t o  designate 

t h e  Record-of-Proceedings h e l d  Thursday, December 11, 1986, before  Linda 

Vita le ,  Referee, and the symbol (A)  w i l l  be used t o  designate the Appeal. 



STA'IwENI' OF THE CASE m FACE ----- 

Respondent, ALBEKT D. GREENFIELD, accepts the  s u r m r y  of f a c t s  contained 

i n  paragraph  I1 of t h e  Report  of  t h e  Referee ,  w i t h  two minor except ions .  On 

page two of s a i d  report ,  the  Referee s ta tes :  

"Mr. Greenfield claims t h a t  \ consented t o  the 
borrowing of funds. I' 

Mr. G r e e n f i e l d ' s  a c t u a l  t es t imony a t  t h e  h e a r i n g  (T-17), i n  d i s c u s s i n g  h i s  

borrowing o f  f m d s  from the e s t a t e ,  was a s  follows: 

"Q: ( M s .  Lazarus)  Did you a t  any time r e q u e s t  Mrs. 
I s  permission t o  borrow funds? 
A: No, I d id  not.  

Respondent's second except ion  goes t o  t h e  c h a r a c t e r i z a t i o n  of  t h e  

borrowing of funds a s  a "misappropriation". In a l l  other  aspects  Respondent 

adopts sa id  f indings of f a c t  a s  and for  h i s  Statement of the Case and Facts. 



POINT ON APPEAL -- 

R e s p o n d e n t  respectfully s u b m i t s  the f o l l o w i n g  a s  h i s  point  on A p p e a l :  

1. THE REFEREE ERRED IN IMRXING THE OVERLY SEVERE PUNISHMENT OF A 

YEAR SUSPENSION, UNDER THE FACTS AND CIRCUMSTANCES IN THE INSTANT CASE. 



ARGUMENT 

THE REFEREE ERRED I N  RECOMMENDING A ONE-YEAR SUSPENSION FOR 
THE ALLEGED VIOLATIONS OF THE CODE OF PROFESSIONAL 
RESPONSIBILITY AND THE INTEGRATION RULES OF THE FLORIDA 
BAR. 

I t  is the Respondent's contention tha t  the Referee erred in recomnending 

a one-year suspension for  the  a l leged  v io l a t ions  of the Code of Professional 

R e s p o n s i b i l i t y  and t h e  I n t e g r a t i o n  Ru le s  f o r  two reasons,  f i r s t ,  it is too  

harsh and s e v e r e  a punishment f o r  t he  a c t s  of Respondent, and secondly,  

because of the substant ia l  mitigating circumstances attendant a t  t ha t  tim. 

A s  t o  t h e  s e v e r i t y  of t h e  punishment, it should  be noted t h a t  the  

borrowing of money from an E s t a t e  by a persona l  r e p r e s e n t a t i v e  is n o t  

p rec luded  by any p r o v i s i o n s  of 5733 e t  seq., FSA. The a c t s  of a persona l  

representative a r e  subject t o  the scrut iny and supervision of the Judge of the 

Ci rcu i t  Court, Probate Division, in whose divis ion the case is docketed. Said 

Judge has  t h e  r i g h t  t o  pena 1 i z e  t h e  persona 1 r e p r e s e n t a t i v e ,  and/or t h e  

attorney for  said  personal representative, in  the event he f inds  misconduct on 

the pa r t  of e i ther ,  such penalty being imposed by way of surcharge and/or the 

d i sa l lowance  of a l l  o r  a po r t i on  of t h e  f e e s  requested by t h e  pe r sona l  

representative or the attorney. In the ins tan t  case, no such penalty has been 

determined by the Probate Judge. Indeed, i f  Respondent was not  an attorney, 

no one other than the Judge of the Probate Division would have the r ight ,  or 

the a b i l i t y ,  t o  in  any way punish the personal representative for  h i s  actions; 

however, t h i s  Court  and The F l o r i d a  Bar have chosen t o  impose a higher  

standard of behavior upan attorneys acting a s  personal representatives than 

can be imposed upon any other professional or non-professional person acting 



a s  such, and respondent  and your undersigned a r e  bound by t h e  d e c i s i o n s  of 

t h i s  Court. 

Reported c a s e s  i n v o l v i n g  d i s c i p l  i n a r y  p roceed ings  brought a g a i n s t  

a t t o r n e y s  who a r e  a l s o  persona 1 r e p r e s e n t a t i v e s  of  E s t a t e s ,  i nc lude ,  - THE 

FLORIDA BAR vs. DAVID A. RHODES, 355 So.2d 774 (1978), THE FLORIDA BAR vs. ---- 

HUGH R. PAPY, 358 So.2d 4 (1978), THE FLORIDA BAR vs. I R V I N G  M. FELDER, 425 --- - -- - 

So.2d 528 (1982), and THE FLORIDA BAR vs. RICHARD C. DAVIS, 272 So.2d 485 -- -- 
(1972). Each of t h e  fou r  c a s e s  d i f f e r s  from t h e  i n s t a n t  c a se  i n  one c r u c i a l  

fact .  In the  ins tan t  case, Respondent borrowed money from an Esta te  of which 

he was the personal representative,  he evidenced sa id  borrowing, a l b e i t  not  by 

a promissory note but by notations on the check s tubs  of the  Esta te  checking 

account a s  t o  h i s  loans, he repaid a subs tan t ia l  port ion of these funds p r i o r  

t o  t h e  a u d i t  by The F l o r i d a  Bar of  h i s  T r u s t  Account, and, a s  of  t h e  d a t e  of 

the hearing before the  Referee, a l l  funds including i n t e r e s t  had been repaid. 

A s  s t a ted  by the Referee on page two of her report: 

"Respondent misappropr ia ted  t h e  money b u t  a t  a l l  times 
intended t o  repay same and did  not  conceal h i s  act ions  and 
did, in f ac t ,  repay sa id  amount." 

I n  t h e  RHODES case ,  supra ,  which i n v o l v e d  t h e  withdrawa 1 of  funds  from an 

Esta te  by an attorney/persona 1 representative,  the Referee's finding of fac t ,  

a t  page 775, s t a t e s  the following: 

"I find no evidence from the testimony o r  the documentary 
evidence t o  substant ia te  Respondent's theory t h a t  the  funds 
were withdrawn i n  t h e  n a t u r e  of  a l oan  t o  him from t h e  
Es t a t e .  A review o f  t h e  tes t imony and of  t h e  documentary 
ev idence  d i s c l o s e s  no i n t e n t  t o  repay s a i d  funds  a t  t h e  
time of withdrawal and, therefore, I have concluded t ha t  
t h e  funds  were improper ly  withdrawn f o r  t h e  p e r s o n a l  use  
and benef i t  of the  Respondent." 

In the  - PAPY case, supra, Mr. Paw, a s  administrator/attorney, was charged with 

conduct i n v o l v i n g  d i shones ty ,  f raud,  d e c e i t ,  and mis represen ta t ion .  The 



Referee found tha t  Mr. Paw u t i l i z e d  f a l s i f i e d  f igures  in valuing the estate 

accounting, concealed tha t  which was required t o  be revealed, and f a l s i f i e d  

evidence presented e i ther  t o  the Circui t  Court or the hearing Referee, thereby 

v io la t ing  cer ta in  d i sc ip l inary  rules. In the FELDER case, supra, the examiner 

found Respondent, I rving M. Felder, g u i l t y  of three counts of misconduct, one 

of which is n o t  p e r t i n e n t  t o  t h i s  Appeal. The Referee d i d  f i n d  t h a t  Mr. 

Fe lde r ,  a s  executor  of an Es t a t e ,  t r a n s f e r e d  from the  E s t a t e  t o  h imse l f  and 

h i s  wife shares of stock, without permission of the beneficiaries or not ice  t o  

the  Court o r  b e n e f i c i a r i e s ,  and subsequent ly ,  a f t e r  r e s t o r i n g  t h e  s tock  

ce r t i f i ca t e s  and the earned dividends t o  the Estate, f a l s i f i e d  accounts and 

records in an attempt t o  cover-up the transfers. The Referee a l s o  found tha t  

Mr. Fe lde r  , i n  a 1 lowing t h e  e s t a t e  t o  remain open f o r  a per iod  of  twe lve  

years ,  neg lec t ed  h i s  l e g a l  du t i e s .  In  t h e  DAVIS case ,  supra ,  Respondent, 

Richard C. Davis, had, in the performance of h i s  du t i e s  a s  administrator of an 

E s t a t e ,  committed the crime of Grand Larceny by s t ea l ing  a s se t s  of the estate. 

The g l a r i n g  d i f f e r e n c e  between t h e  ca ses  of  RHODES, PAPY, FELDER, and 

DAVIS, supra ,  and t h e  i n s t a n t  case ,  is t h a t  each of t h e  four  p r i o r  ca ses  

involved ser ious  a c t s  of moral turpitude, t o  w i t ,  conversicn, thef t ,  fraud, 

etc. In  t h e  i n s t a n t  case ,  t h e  Referee found, c l e a r l y  and conc i se ly ,  t h a t  

Respondent borrowed money from the Estate with the intention t o  repay and did, 

i n  f a c t ,  repay. I t  is p a t e n t l y  c l e a r  t h a t  t h e  borrowing of funds by 

Respondent from the Estate of which he was the personal representative did not 

involve a c t s  of m r a l  turpitude or dishonesty. 

A s  t o  t h e  ques t ion  of  mi t iga t ion ,  The F l o r i d a  Bar, a t  t h e  hear ing  h e l d  

before the Referee on December 11, 1986, put for th  the case of THE FLORIDA - BAR 

vs. BREED, 376 So.2d 783 (1979), f o r  t he  p ropos i t i on  t h a t  mi t iga t ion  should  -- 
not be considered in t h i s  case. Notwithstanding the language of BREED, supra, 



the l a t e r  cases of THE FLORIDA BAR vs. ROBERT J. PINCKET, 398 So.2d 802 -- - 
(1981), THE FLORIDA BAR vs. EMILE GUS MUSLEH, 453 So.2d 794 (1984), and THE ---- - 
ELORIDA -- BAR vs. WILLIAM A. LORD, 433 So.2d 983 (1983), speci f ica l ly  authorized -- 
a Referee t o  take into consideration mitigating circumstances. The Referee's 

findings a s  to mitigating circumstances cannot even r e m t e l y  begin t o  describe 

the a c t u a l  f a c t s  and circumstances e x i s t i n g  in Mr. Greenfield 's  l i f e  a t  the 

t ime he borrowed funds  from t h e  E s t a t e  of which he was p e r s o n a l  

representative. The testimmy of your undersigned, comnencing a t  page 108 of 

the  record of proceedings, p a l e s  in comparison when compared with the 

ac tua l i ty  of the circumstances; it is impossible for your undersigned t o  paint 

a word picture of what ac tua l ly  was going on a t  the time. Brief ly stated, Mr. 

Greenfield was del iberately and intentionally harassed by the Interna 1 Revenue 

Service, whose al legat ions a s  to  Mr. Greenfield's tax returns and the alleged 

unreported i n c m ,  which led t o  the imposition of taxes and penalties, defied 

credibili ty.  In simple terms, Internal Revenue held a gm t o  the head of Mr. 

Greenfield and said "pay or we w i l l  p u l l  the trigger". The fac t  that, in the 

end, Interna 1 Revenue gave him back substantia 1 l y  a 11 of the funds cannot even 

begin to  repair the damage and destruction wrought upon him The harassment 

by the  I n t e r n a l  Revenue Serv ice  lead t o  a s u b s t a n t i a l  d e t e r i o r a t i o n  of 

Respandent's hea l th;  your undersigned had the extremely unpleasant experience 

of seeing h i s  long-time friend and c l i e n t  ashen-faced, in extreme pain, in the 

intensive-care uni t  of South Miami Hospital a s  a r e su l t  of a bleeding ulcer, a 

condition which did not ex i s t  prior to  the harassment by the Internal Revenue 

Service. I t  is impossible t o  determine t o  what extent the Referee took these 

mitigating circumstances into consideration in determining the discipl ine t o  

be imposed upon Respondent, but, in  l i g h t  of the one-year suspension, 



Respondent would contend t h a t  i n s u f f i c i e n t  weight was given t o  t hese  

m i t i g a t i n g  circumstances. Harassment by The I n t e r n a l  Revenue has  been 

previously deemed t o  be a factor  in mitigation; see THE mRIDA ---- BAR vs. W. ED 

WEAVER, - JR., 279 So.2d 298 (Fla .  1973). 

Respondent, and h i s  undersigned counse l ,  a r e  cognizant  of The F l o r i d a  

Bar's position tha t  mishandling of monies entrusted t o  an attorney by a c l i e n t  

is a very serious offense, and t o t a l l y  agree with the Bar's laudable e f f o r t s  

in t h a t  direction; however, the ins tan t  case is a horse of a d i f fe ren t  color. 

Money was not entrusted t o  Respondent by a c l i e n t  for a spec i f ic  purpose, but 

rather, Respondent, a s  personal representative, acquired control  of funds and 

a s s e t s  belonging t o  an E s t a t e ,  wi th  t he  r i g h t  t o  use and i n v e s t  t hese  funds 

wi th in  t he  g u i d e l i n e s  mandated by t h e  c o n t r o l  1 ing F l o r i d a  S t a t u t e s ,  and 

subject  t o  the review and supervision of the Probate Court. The Referee found 

no fraud, deceit ,  dishonesty, misrepresenta ticn, conversim, the£ t, etc., on 

the  p a r t  of Respondent, and accordingly,  t he  imposit ion of a one-year 

suspension is s t r o n g l y  p ro t e s t ed ,  e s p e c i a l l y  i n  t h e  l i g h t  of d i s c i p l i n e  

imposed m other attorneys for  actions which, in Respondent's opinion, a r e  fa r  

more de t r  imen t a  1 t o  the  good name of t he  l ega  1 profession.  For example, an 

attorney who engaged in conduct involving dishonesty, fraud, deceit and/or 

mis represen ta t ion  was suspended f o r  o n l y  s i x  months; THE - FLORIDA -- BAR vs. 

EOGARTY, 485 So.2d 416 (1986); an attorney who prepared and used a forged use 

and occupancy permit in a r e a l  e s t a t e  c losing received a s ix ty  day suspensim, 

THE FLORIDA BAR vs. BABBITT, 475 So.2d 242 (1985); an a t t o r n e y  who at tempted - -- 
t o  have h i s  c l i e n t s  paid for t he i r  testimcny, which conduct has overtones of 

i l l e g a l i t y  and a subversion of justice,  received a three mn th  suspension; - THE 

FLORIDA -- BAR vs. JACKSON, 490 So.2d 935 (1986); see a l s o  THE FLORIDA BAR vs. - -- 

GARY H. NEELY, Case Number 66,91412 FLW 86 (February 6, 1987); see a l s o  --- 



S t a n l e y  Bernard Gelman, Vol. 14, No. 9, FLORIDA BAR NEWS, In  a d d i t i o n ,  

attorneys have received pub1 ic reprimands for such things a s  conduct involving 

dishonesty, fraud, decei t  or misrepresentation, THE FLORIDA -- BAR vs. JENNINGS, 

482 So.2d 1365 (1986); and for the mishandling of t r u s t  funds and t o  promptly 

r e tu rn  t r u s t  funds when requested,  - THE FLORIDA BAR vs. BORNS, 428 So.2d 648 --- 

(1983); see a l s o  John T. C a r l t m ,  Jr.,  Vol. 14, No. 10, FLORIDA BAR NEWS. 

Based upon t h e  immediate  f o r e g o i n g ,  and  a l l  of  t h e  f a c t s  and  

circumstances surrounding t h i s  case, Respondent respectf u l l y  s u h i t s  t ha t  the 

Referee's  recommendation of a one-year suspension is f a r  too  s e v e r e  i n  t h i s  

case. 





I HEREBY CEHTIFY tha t  a true and correct  copy of the foregoing Brief was 

mailed t h i s  &;&+day of May, 1987, t o  John T. Berry, S t a f f  Counsel,  The 

Florida Bar, Tallahassee, FL 32301-8226, and t o  Randi Lazarus, The Florida 

Bar, Suite 211, Rivergate Plaza, 444 B r i c k e l l  Avenue, Miami, FL 33131. 

S. MELVIN APOITBKER, P.A. 
Attorney for  Respondent 
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